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IN MEMORIAM. 
- John B. Barnes. 


At the session of the Supreme Court of the State of 
Nebraska, June 6, 1921, there being present Honorable 
Andrew M. Morrissey, Chief Justice, Honorable Charles 
B. Letton, Honorable William B. Rose, Honorable James 
R. Dean, Honorable Chester H. Aldrich, Honorable 
George A. Day, and Honorable Leonard A. Flansburg, 
Associate Justices, the following proceedings were had: 


MAY rr PLEASE THE COURT: 

Your committee appointed to present appropriate reso- 
lutions commemorative of the life and services of the late 
John B. Barnes beg to report as follows: 

John B. Barnes was born on a farm in Ashtabula county, 
Ohio, in 1846. At the age of 18 years he enlisted as a pri- 
vate in Battery E, First Ohio Light Artillery, and there- 
after until the close of the Civil War, and until mustered 
out in July, 1865, engaged in active service with his com- 
pany. Judge Barnes caine west in 1870, settling first at 
Fredericksburg, Iowa, and in June, 1871, located near 
Ponca, Nebraska, on a homestead. He married Miss Ida 
Hannant of Butler county, Iowa. Afte> coming to Ne- 
braska he taught school for a time and studied law, was 
admitted to the bar, and immediately entered on the prac- 
tice of his profession. He was elected district attorney of 
the Third district in 1876, and served until he was ap- 
pointed judge of that district in 1877, in which capacity 
he served for six years. In 1888 he located in Norfolk, 
Nebraska, where he remained in the practice of his pro- 
fession until January 1, 1902, when he was appointed su- 
preme court commissioner, in which capacity he served 
until elected one of the judges in 1905. He served two 
full terms as a judge of this court. Later he was assist- 
ant in the office of attorney general. Judge Barnes died 
in Lincoln, January 14, 1921, survived by a wife and two 
sons. ; 
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Intensely patriotic. as a citizen, industrious and pains- 
taking in every vocation he entered, frank, open, kindly, © 
and courageous at all times, generous to a fault, devoid of 
malice and ready to forgive, he passed through the pioneer 
days of Nebraska, and came to this high court at the ze- 
nith of his splendid physical and mental powers. On this 
bench, as on the district bench, his varied experience in 
life, his studious and industrious habits, his logical turn 
of mind, his sympathy, coupled with inflexible integrity, 
and a genius for the disposition of work that came to his 
hands, made him a just and learned judge, helpful to his 
associates, and a valuable servant of the commonwealth. 
In private life his counsel was ever sought, first by his 
neighbors and later by his clients, and his desire was ever 
that he should assist those neighbors and clients, rather 
than that out of their misfortunes he should amass a for- 
tune. His life was a blessing, and his memory shall ever 
be an unfailing joy to his family, comrades, associates, and 
to the people of this great state. The sudden removal of 
such a man from the commonwealth in which he for many 
years held high and responsible positions leaves a va- 
cancy and casts a shadow, which is deeply felt by all, and 
his death will prove a grievous loss to the state. 

THEREFORE, BE It RESOLVED, that in the death of John 
B. Barnes, the bar of this state has lost an active, able, and 
upright member, and the commonwealth a loyal, devoted 
and useful judge and citizen. 

Bre It FurrHer ReEsoLved, that these resolutions be 
spread upon the records of the court, and that a copy be 
transmitted by the clerk, under the seal of the court, to the 
widow and family of our departed brother. 

Respectfully submitted, 
M. D. TYLER.. 
JACOB FAWCETT. 
CLARENCE A. Davis. 
JESSE L. Root. 
WILLIAM V. ALLEN. 
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JUDGE WILLIAM V. ALLEN: 


May IT PLEASE THE CouRT: John Beaumont Barnes was 
born in East Trumbull, Ohio, August 26, 1846. He was 
educated in the common schools and at Grand River In- 
stitute in that state, and was a private in Battery E, First 
Ohio Light Artillery in the Civil War. He was admitted 
to the bar in 1872, and was married to Ida Frances Han- 
nant at Ponca, Nebraska, in 1874. He was district at- 
torney of the sixth judicial district from 1875 to 1879, and 
judge of the sixth judicial district from 1879 to 1883. 
He was a commissioner of this court from 1902 to 1904, 
and a justice from January 1, 1904, to his reelection in 
1909. For a time he was ez officio chief justice, and he 
died January 14, 1921. 

I first met him at Fredericksburg, an interior Iowa vil- 
lage, in the winter of 1867. We were young men fresh 
from the Civil War. It was after he came to the bar of 
the county of my residence in 1888 that I became better 
acquainted with him. I found him to be an intelligent 
gentleman of pleasing address, easily approached, and 
companionable. It was then that I first met him in a pro- 
fessional way, and, until I was elevated to the bench in 
1892, we were opposing counsel in many cases, and, while 
there was sharp rivalry, our relations were pleasant. He 
practiced before me in 1892 and until.I was sent to the 
United’ States senate, and again in 1899 until I was re- 
turned to the senate, and our friendship was never marred 
nor broken. 

He lived and was active in the most important period 
of the world’s history. The life of our dead friend was 
typical of the lives of thousands of other American boys 
of humble birth, who, by energy and persistence, arose 
from obscurity to popularity and power. It has been given 
to few men to participate more actively than he in the de- 
velopment of the state. As husband and father, soldier 
and citizen, jurist and judge, he performed his full duty, 
and he did much in shaping and molding the policies of 
the state. His domestic life was tranquil, and he peace- 
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fully passed away, leaving his wife and two sons to mourn, 
his loss; one son having preceded him to eternity. He 
was a careful and painstaking judge and a jurist of un- 
doubted merit. He was familiar with the legislative and 
judicial history of the state and was well grounded in the 
elementary principles of jurisprudence. I am not suf- 
ficiently informed of his habits of study to know whether 
he explored the field of abstract science or was devoted to 
belles lettres, or familiar with the great epochs of his- 
tory. 

It is difficult to speak in befitting terms and in adequate 
language of one who was lately of our number. I am 
assured that he held to the Christian faith,—that life is 
but a transition state and the grave, instead of being a wall, 
is a door opening into a future and more delightful world. 
Since the introduction of the Christian era and the ex- 
tinction of paganism and pagan philosophy, men have be- 
lieved in a future existence and the hope of salvation has 
been universal. “I am the resurrection and the life: He 
that believeth in me, though he were dead, yet shall he 
live: And whosoever liveth and believeth in me shall never 
die,” says Christ. If life is to end here and is a mere span 
of the hand on the dial-plate of time, and labor and sorrow 
are to count for nothing, if death is to end all and the grave 
is the final resting place, man’s struggle is of no avail. 
But we have the Divine promise of the resurrection and 
the life to come, and that the natural body is to be super- 
seded by a spiritual body, and these promises are definite 
and specific: : 

“Behold,” it is said, “{ show you a mystery: We shall 
not all sleep, but we shall all be changed: In a moment, 
in the twinkling of an eye, at the last trump: For the 
trumpet shall sound, and the dead shall be raised incor- 
ruptible, and we shall be changed. For this corruptible 
must put on incorruption, and this mortal must put on 
immortality. So when this corruptible shall have put on 
incorruption, and this mortal shall have put on immortal- 
ity, then shall be brought to pass the saying that is writ- 
ten, Death is swallowed up in victory. © death, where is 
thy sting? O grave, where is thy victory?” 
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And when we, too, shall pass away, our homes will be 
among the heavens; “the problems that our burdened souls 
have studied so despairingly shall be happily solved; and 
we may even become participators in the knowledge and 
power of Him 

Whose power o’er moving worlds presides, 

Whose voice created and whose wisdom guides. 
To this felicity the friend we now with tenderness re- 
member has already advanced. We would not, if we could, 
bring him back to earth, slowly and painfully to die again. 
We wait, reverently and hopefully, for the summons to us 
to join him in some star that is shining, from eternity to 
eternity, with unfading luster in God’s illimitable wilder- 
ness of worlds.” Requiescat in pace. 


HONORABLE M. D. TYLER: 


May 1T PLEASE THE Court: I cannot permit this occa-- 
sion to pass without paying a personal tribute to the mem- 
ory, character, and services of Judge Barnes, by bringing, 
as it were, my robin’s leaf to deck the hearse of him who 
in this life wrought so honorably and so well. 

I knew Judge Barnes well, even intimately, for more 
than thirty years. I came to this state a stranger in 1888 
and Judge Barnes was the first person with whom I be- 
came acquainted after arriving here. He generously per- 
mitted me to occupy a desk in his office until the begin- 
ning of the year 1890, when we formed a partnership in 
the practice of law, which continued until the year 1902, 
when he became a supreme court commissioner, Our re- 
lations, both personal and in a business way, were always 
most pleasant and agreeable, and, to me at least, most help- 
ful. Hig death, therefore, comes to me as a great per- 
sonal loss. 

Judge Barnes was in many ways a remarkable man. 
He had a mind of great power and clearness. He pos- 
‘sessed, to a degree vouchsafed to but few, the faculty of 
taking a complicated state of facts involved in a lawsuit 
and arriving quickly and accurately at the real, deciding 
issues involved therein. This faculty was of great as-. 
sistance to him, not only as a lawyer at the bar, but also 
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as a judge on the bench. He was strongly partisan, but 
never contentious. I never knew him to take part in a 
political argument. He was jealous of his own opinions, 
yet always tolerant of the opinions of others. One beau- 
tiful trait of his character was -xhibited in this, that he 
never spoke ill of any one. He seemed able always to find 
something good to say of every one. Although he loved 
and was exceedingly proud of his profession, he cared lit- 
tle for its emoluments. He was absolutely without ac- 
quisitiveness. Being happiest when doing good for others, 
he would go on foot and out of his way to help those in 
need. 

Of Judge Barnes it can truthfully be said that he was 
a splendid lawyer and an upright judge, and that he was 
a man, taken all in all, whose like we shall not soon see 
again. 


CHIEF JUSTICE ANDREW M. MorRISSEY: 


Realizing that our committee, so far as human minds 
are given to do, have correctly portrayed the life and char- 
acter of our late associate, I am content to let the record 
stand as they have written it. However, I cannot let the 
occasion go by without a personal word to the memory of 
one I loved so well. It is often said of some striking char- 
acter that he is typical of this, or typical of that; but as 
I live and work again, in memory, with Judge Barnes, I 
‘see in him the typical American—big and active of body, 
keen and alert of intellect, courageous in battle, wise in 
council, loyal to his ideals, and devoted to his family and 
friends. As a judge all persons were alike to him, and 
in his judgments “Equality Before The Law” was a living, 
breathing idealism. He did what his conscience told him 
it was right to do and never stopped to count the cost. 

As a mark of respect to his memory the resolutions pre- 
sented and the addresses delivered will be spread upon the 
journal and printed in the reports. 


During the period covered by these reports, in addition 
to the cases reported in this volume, there were & cases 
affirmed by the court without opinion, and 61 cases dis- 
posed of by the supreme court commission. 
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CASES DETERMINED 
iN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1920. 


In re Estate or Isaac B. Rosinson. 


Epwarp E. Gustin, appELLANT, v. Estate or Isaac B. Ros- 
INSON, APPELLEE. 


Fitep Juny 14, 1920. No. 21006, 


Vendor and Purchaser: ABATEMENT IN Prick. When a vendor sells 
real estate that is described in gross for a gross sum and the 
property is subsequently discovered to be slightly less in quantity 
than that described in the deed, the purchaser is not entitled to an 
abatement in the purchase price unless it appears that fraud- 
ulent representations were made by the vendor as to quantity that 
induced the vendee to purchase. 


Apprau from the district court for Lancaster county: 
Winxarp K. Stewart, Jupcr. Affirmed. 


Lincoln Frost, for appellant. 
R. H. Hagelin, contra. 


Dean, J. 

Plaintiff sued to recover $1,000 from the estate of 
Isaac B. Robinson, deceased, ‘‘on account of the breach 
of covenants’’ in a deed executed August 27, 1915, as 
alleged, wherein Robinson was grantor and plaintiff was 
grantee. The estate recovered a verdict and judgment 
and plaintiff appealed. 

(1) 
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The controversy grew out of an exchange of real es- 
tate between plaintiff and Mr. Robinson, each party de- 
livering to the other warranty deeds in the usual form. 
Plaintiff owned a house and lot valued at $4,200 that was 
mortgaged for $1,700. Mr. Robinson owned a two-story 
brick building, about 70 or 80 feet in length, at 816 O 
street, valued at $10,000 that was mortgaged for $5,500. 
Under the exchange agreement, as part payment, plain- 
tiff assumed payment of the $5,500 mortgage on the O 
street property and also gave Mr. Robinson a mortgage 
thereon for $2,000. A deed to the house and lot owned 
by plaintiff, in which his equity was valued at $2,500, 
was also conveyed by deed-to Mr. Robinson. The value 
of the respective properties, for the purpose of the trade, 
seems to have been agreed on between the parties. The 
Robinsou deed ‘merely described the property as lot 20, 
block 44, original city of Lincoln, the deed also contain- 
ing this recital: ‘‘And we do hereby covenant with the 
said grantee and with his heirs and assigns that we (are) 
lawfully seised of said premises.” Mr. Robinson in his 
deed of course expressly excepted liability to plaintit: 
in respect of the $5,500 mortgage. The recorded plat 
of the “original City of Lincoln” describes the Robinson 
lot as being 25 feet wide and 142 feet deep. The actual 
width is 24 feet and 3 inches, and plaintiff contends 
that because of this deficiency he was damaged in the 
trade in the sum of $1,000. Hence this suit. 

Plaintiff has lived in Lincoln since 1880, and for 
about 10 years before Mr. Robinson died he knew him in 
a business way. He testified that for 25 years he has 
known the Hoppe three-story brick building that stands 
on O street immediately east of the Robinson property ; 
that 9 inches of the west wall of the Hoppe building 
stands on the east margin of the Robinson lot; that he 
did not find it out until about 214 years after he traded 
properties with Robinson; that the Robinson building 
is “properly on the west line, * * #* the 25-foot line 
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running 9 inches into the wall, into the building belonging 
to Mr. Hoppe.” Plaintiff aiso testified that he owned 
four lots in block 44 fronting on P street; that Mr. Rob- 


inson occupied his own building on O street for approxi- 


mately 10 years, both being in business in the same block 
during that time; that their respective properties joined, 
or nearly so, in the rear at or about the ‘‘east and west”’ 
center line of the block; that he examined the building 
before the trade was made. There is evidence in the 
record tending to prove that plaintiff paid interest on 
the mortgage to the Robinson estate after he discovered 
‘ the shortage that he now complains of. — 

Among other assignments of alleged error counsel ar- 
gues that the court erred in not instructing the jury to 
find for plaintiff on the ground ‘‘that there had been a 
breach of the covenant of seisin’’ and that the only ques- 
tion for the jury was ‘‘to determine the amount of dam- 
’ ages.’? From the record before us, and in view of the 
law applicable thereto, it seems that the court did not 
err in the premises and that the judgment must there- 
fore be affirmed. There is no charge of fraud or mis- 
representation on the part of the vendor, nor is there 
anything from which fraud can be implied. There is noth- 
ing to show that the transaction was other than an ex- 
change or sale in gross for a gross sum. It appears that 
Mr. Gustin was well acquainted with the Robinson 
property and was aware of the erection of the Hoppe 
building, that encroached on its east line, for more 
than 25 years before the trade was made. He ex- 
amined the Robinson property and doubtless his knowl- 
edge or lack of knowledge of its dimensions just as it 
stood equaled that of the vendor. There is nothing to 
show that the vendor or the vendee were advised or 
had any knowledge in respect of the actual width of the 
lot and building. Nor does it at all appear that any mis- 
representations were made to plaintiff that induced him 
to make the trade. 
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Morris Canal Co. v. Emmett, 9 Paige (N. Y.)* 168, 37 
Am. Dec. 388, involved an application of the same prin- 
ciple of law that we are considering here. There the 
court said: ‘‘The sale to Emmett was clearly a sale per 
aversionem, as it was called in the Roman law; that is, 
for a gross sum to be paid for the whole premises, and 
not at a specified price by the foot or acre. In such sales 
the purchaser is entitled to the quantity contained within 
the designated boundaries of the grant, be it more or 
less, without reference to quantity or measure of the 
premises which is mentioned in the contract or convey- 
ance. And where there has been no fraud or misrepresen- 
tation he is neither liable for a surplus, nor entitled to a 
deduction on account of any deficiency, in the quantity or — 
measure of the premises mentioned in the contract or . 
deed. Mann v. Pearson, 2 Johns. (N. Y.) 37; Powell v. 
Clark, 5 Mass. 355, 4 Am. Dec. 67; Beach v. Stearns, 1 
Aik. (Vt.) 325.”? The Morris Canal Co. case also cites 
Stebbins v. Eddy, 4 Mason (U.S. C. C.) 414, and quotes 
Mr. Justice Story as holding in effect that the vendee 
cannot recover unless there has been fraud or wilful mis- 
representation by the vendor to induce the vendee to 
suppose the quantity of land was greater than it actually 
was. 

Board of Commissioners v. Younger, 29 Cal. 172, is a 
case where the vendor sought to recover on the alleged 
ground that the vendee misrepresented quantity. The 
court said: ‘‘If land is sold by metes and bounds, with 
a statement of the number of acres, a mistake as to the 
number of acres affords no ground of action, unless it 
appears beyond controversy that quantity was one of 
the principal conditions of the contract.’’ It was there 
held that the vendor was not entitled to relief if he had 
the means of ascertaining the quantity and did not do so. 

In Graham v. Larmer, 12 S. E. 389 (87 Va. 222), it is 
said: ‘‘Where land purchased for the gross surr of $6,000 
is described in the contract of sale by metes and bounds, 
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and also as containing 274 acres more or less, a deficiency 
of 28 acres in the quantity of the land is no ground for 
an abatement in the purchase price, where the vendor 
made no representations as to the number of acres in the 
tract sold, and the vendee bought the land in gross, and 
not by the acre, and made partial payment after he knew 
of the alleged deficiency.’’ 

In Lane v. Parsons, 108 Ta. 241, the court declared: 
**An owner of a tract of land, which, according to the 
government plat, contained a certain number of acres, 
but, according to fixed boundaries, contained much less, 
conveyed it in gross, describing it as certain fractional 
quarters of the government survey, the grantee knowing . 
it had been so originally surveyed. The grantor made 
no covenant or representation as to the number of acres 
in the tract, except that he merely stated his belief that, 
if resurveyed according to the original field notes, it 
would contain the number of acres as therein shown. 
Held, that the grantee was not entitled to recover for 
a deficiency.’’ : 

It was held in Wadhams v. Swan, 109 Ill. 46: “On 
a sale of land by its proper numbers, or other specific 
description by which its boundaries are made certain, 
for a sum in gross, the boundaries, when ascertained, will 
control in case of a discrepancy as to the quanity or 
number of acres; and in such case neither the purchaser 
nor the vendor will have a remedy against the other for 
any excess or deficiency in the quantity stated, unless 
such excess or deficiency is so great as to raise a pre- 
sumption of fraud.”’ 

In Powell v. Clark, 4 Am. Dec. 67 (5 Mass. 355), the 
court, speaking by Chief Justice Parsons, said in gub- 

_ stance that, where in a deed of conveyance the land was 
described as containing a certain quantity, ‘the words 
expressing the quantity are not to be considered as a 
covenant that the land contained such quantity, but are 
to be taken as merely descriptive.’’ In the body of the 
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opinion the learned Chief Justice observed: ‘‘The ques- 
tion before us in this action depends upon the construc- 
tion of the deed declared on; and we are of opinion that 
the words expressing the quantity of land in the two tracts 
do not amount to a covenant, but are merely descriptive 
of the lands conveyed. Each tract is definitely limited, 
and any surveyor could easily ascertain its contents; and 
the plaintiff might have known the quantity of land con- 
tained within the limits described, before he concludes 
his purchase, by taking proper measures. If, to avoid 
that trouble, he chose to rely on the estimation of the 
defendant, he should have taken care that an express 
covenant was introduced into the deed.’? Beach v. 
Stearns, t Aik. (Vt.) 325; Shields v. Thompson, 63 Tenn. 
227; Burke v. Smith, 57 Okla. 196; Kendall v. Wells, 
126 Ga. 343; White v. Price, 202 Pa. St. 128; Baker v. 
Vanley, 203 Pa. St. 191; 2 Devlin, Real Estate (3 ed.) 
sec. 1044. 

Our decision is in harmony with the great weight of 
authority. The rule seems to have prevailed from an 
early day. It is a reasonable rule and, under the facts 
in the present case, we think it should prevail. Other 
assignments of alleged error are argued by plaintiff in 
respect of instructions given and refused and as to the 
admission of certain of the testimony which, in view of 
our conclusion, we do not find it necessary to discuss. 
The case was fairly submitted to the jury: 

The judgment is 

AFFIRMED. 

Lerton, J., not sitting. 
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J. iL. WirHerwax, APPELLANT, v. Hott County, APPELLEE. 
Fine Jury 14, 1920. No. 21417. 


° 


Highways: OngecTion To Location: Walver. ‘Where a landowner 
files a claim for damages caused by the location of a public road 
over his land, he thereby waives all objections on the ground of 
irregularities in locating the road.” Davis v. Boone County, 28 
Neb. 837. 


AppgaL from the district court for Holt county: Ros- 
ERT R. Dickson, Jupce. Affirmed. 


H. M. Utiley, for appellant. 
Lewis C. Chapman, contra. 


Dean, J. 

Plaintiff appealed from a judgment dismissing his 
petition in error in an action wherein he alleged that 
the county board that located a highway on his land 
was without jurisdiction ‘‘over the subject-matter of 
the action and the person of the appellant.’’ 

The petition alleged that the notice required by sec- 
tion 2870, Rev. St. 1913, was not served; that no claim 
for damages was filed by any person; and that the 
county clerk could not therefore lawfully appoint ap- 
praisers to examine and report upon claims. 

Ju his objections filed in the county clerk’s office 
plaintiff states that the road ‘“‘will practically destroy 
five acres of land,’’ and that his damages ‘‘will not 
be less than $1,500 * * * if said road is finally 
established * * * according to the notice served 
upon this objector by the deputy sheriff. This claim 
or demand for damages is not made with the intent to 
waive any of the objections made.’’ In plaintiff’s notice 
of appeal from the board’s action on his claim, which 
is in part disallowed, he refers to himself as ‘being 
a claimant for damages’’ and therein says that he 
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“appeals from said decision, TE | ‘appears | ibe ihtts 
appeal bond wis ‘ approvdd ' aitd filed in the © county 
clerk s office. 

‘In ‘explanation ‘of the foregoing statements plaintiff 

‘argués that they constitute “simply a continuation of 
‘our recital of reasons why the road should not be es- 
tablished and why the board had no jurisdiction.’’ 
There is no bill of exceptions and we therefore do not 
know what evidence was before the board at the hear- 
ing. In respect to its action in the premises, and in 
the absence of proof to the contrary, the presumption 
is that “in their judgment, founded on the testimony, 
the public good”’ required the establishment of the road. 
_ Rev. St. 1918, sec. 2878. 

That plaintiff was served with notice, and that he 
filed a claim for damages and appealed from an adverse 
decision sufficiently appears. When the county board 
has jurisdiction, and the contrary does not appear in 
the present case, and a landowner files his claim for 
damages for the establishment of a road on his land, 
he thereby waives all objections on the ground of ir- 
regularities in locating the road. Davis v. Boone Coun- 
ty, 28 Neb. 837. Plaintiff is fairly within the rule an- 
nounced in the Davis case. ‘‘ Jurisdiction of the county 
commissioners to locate a public road having been 
shown, all subsequent proceedings willbe liberally con- 
strued, and a substantial compliance with the statute 
will be held sufficient.’’ Howard v. Dakota County, 25 
Neb. 229. 

The judgment is 

AFFIRMED. 

AoricH, J., not sitting. 
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Reusen W. Manarry, aPPELLEE, v. Hansen Live Stock 
& Frrpinc Company, APPELLANT. 


FILep Juny 14, 1920. No. 21046, 


1. Appeal: Continuance. A continuance of a cause is largely with- 
in the discretion of the trial court, and an order denying a con- 
tinuance will not be reversed except for an abuse of discretion. 


2. Principal and Agent: AUTHoRITY or AGENT. “Where a principal 
has, by his voluntary act, placed an agent in such a situation that 
a person of ordinary prudence, conversant with business usages 
and the nature of the particular business, igs justified in presuming 
that such agent has authority to perform a particular act, and 
therefore deals with the agent, the principal is estopped as against - 
such third person from denying the agent’s authority. Whether 
or not an act is within the scope of an agent’s apparent authority 
is to be determined under the foregoing rule as a question of fact 
from all the circumstances of the transaction and the business.” 
Johnston vi Milwaukee &€ Wyoming Investment Co., 46 Neb. 480, 
followed. 


AppEAL from the district court for Lincoln county: 
Hanson M. Grimes, JupGe. Affirmed. 


W. E. Shuman and Chez & Barker, for appellant. 
W. T. Wilcox and Halligan, Beatty & Halligan, contra. 


Day, J. 

The plaintiff recovered a judgment against the de- 
fendant in the district court for Lincoln County, based 
upon allegations which in effect amount to an account 
stated. To review this judgment the defendant has. 
appealed. 

The record shows that the plaintiff and the defendant, 
through a series of telegrams, entered into a contract 
whereby the defendant agreed to pasture 1,200 head of: 
cattle in the plaintiff’s pasture at the price of $2 a 
head for the season. The plaintiff by his telegram rep- 
resented that his pasture would care for that number 
of cattle. Pursuant to this contract the defendant ship- 
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ped from time to time and placed in the plaintiff’s 
pasture, as shown by the testimony, 32 car-loads, 
variously estimated at from 800 to 1000 head. These 
cattle were under the control and management of one 
Gottlieb, an agent of the defendant. He exercised com- 
plete control over them, shipped them out from time to 
time, paid numerous bills incident to their care, and on 
two occasions, prior to the settlement and the giving 
of the draft for $900 hereinafter referred to, had paid 
the plaintiff $1,500 on account of the pasturage, the 
same being paid by two drafts on the defendant, and 
which were honored by it. At the close of the 
‘feeding season there still remained in the pasture 
about 60 head. A settlement was accordingly had be- 
teen Gottlieb and the plaintiff, which resulted in an 
agreement being reached that there was a balance due 
the plaintiff upon the pasturage of $900, and thereupon 
Gottlieb drew a draft upon the defendant as he had done 
twice before, for the sum of $900 and delivered it to 
the plaintiff, and thereupon the plaintiff permitted the 
balance of the cattle to be removed from the pasture 
and shipped to market. The defendant failed to honor 
this draft, and this suit was instituted. 

The answer admitted the contract as disclosed by the 
telegrams, but alleged that defendant did not pasture 
more than 750 head of cattle, for the reason that there 
was not adequate pasture and water supply for any 
more. It denied that Gottlieb had any authority to 
make a settlement or to draw the draft, and denicd that 
it was indebted to the plaintiff in any sum whatsoever. 

While there are a number of assignments of error, in 
their last analysis they can be reduced to two questions, 
viz.: Did the court err.in overruling the defendant’s 
application for a continuance over the term? And is the 
evidence sufficient to establish authority in Gottlieb to 
bind his principal in the settlement? The record shows 
that the action was commenced in December, 1917, and 
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the answer filed February 18, 1918. On January 20, 
1919, the case was set down for trial and regularly 
reached for trial on January 27, 1919. On that day 
the local counsel for the defendant, Mr. William FE. 
Shuman, filed a motion for continuance of the case over 
the term, supported by his affidavit, in substance, that 
the defendant had no witnesses present to establish its 
defense: that the entire preparation of the case, includ- 
ing the drafting of the answer, was in the hands of 
chief counsel residing at Ogden, Utah, the location of 
the defendant company; that the names of the prospec- 
tive witnesses had not been furnished affiant by the 
chief counsel, and therefore the names of such witnesses 
could not be set out or the facts to which such witnesses 
would testify if personally present; that such witnesses 
resided at Ogden, Utah, and that their testimony would 
establish the allegations of the answer; that a tele- 
gram had just been received from the chief counsel 
that an important witness was sick, and that arrange- 
ments had been made to procure a doctor’s certificate 
of such illness. 

This showing is entirely insufficient. The names of 
no witnesses are given, nor the facts to which they would 
testify if present. The matter of the continuance of a 
cause is largely within the discretion of the trial court, 
and an order denying a continuance of a case will not 
be reversed except for an abuse of such discretion. 
Kramer v. Weigand, 88 Neb. 392; Harrington v. Hed- 
lund, 89 Neb. 272. The record shows that ample op- 
portunity was given the defendant to be ready for trial, 
or, if not ready, to make such a showing of facts as 
would justify the court in granting a continuance. The 
failure in this case was laches on the part of the defend- 
ant. 

We deem it but justice to say of Mr. Shuman, the 
local counsel, that he is entirely blameless for the situa- 
tion in which he was placed. For reasons not apparent 
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he was not apprised of the facts of the case or the 
names of defendant’s witnesses. He was sent into battle 
without a shield or a sword. We are unable to say 
that the ruling of the court on this motion was an abuse 
of discretion. 

Is the evidence sufficient to establish that Gottlieb, as 
agent for the defendant, had authority to bind his prin- 
cipal in the matter of the settlement? The question of 
agency is always one of fact to be determined from the 
evidence in each particular case. It seems to us quiet clear 
that the acts of Gottlieb, as hereinbefore described, which 
were brought home to his principal, are such as to bring 
this case within the rule announced in Johnston v. 
Milwaukee & Wyoming Investment Co., 46 Neb. 480, in 
which it was held: ‘‘Where a principal. has, by his 
voluntary act, placed an agent in such a situation that 
a person of ordinary prudence, conversant with business 
usages and the nature of the particular business, is justi- 
fied in presuming that such agent has authority to per- 
form a particular act, and therefore deals with the agent, 
the principal is estopped as against such third person 
from denying the agent’s authority. Whether or not 
an act is within the scope of an agent’s apparent 
authority is to be determined under the foregoing 
rule as a question of fact from all the circumstances of 
the transaction and the business.’’ 

From a careful review of the case, we find no revers- 
ible error. The judgment is 

AFFIRMED. 

AupricH, J., not sitting. 


Vou. 105] JANUARY TERM, 1920. - 13 


Blazka yv. State. 


Joser BuazKa v. STaTE or NEBRASKA. 
Firep Jury 14, 1920. No. 21400. 


1. Homicide: Inrormation: Construction. In determining whether 
an information for murder contains all of the essential averments 
necessary to charge that crime, the information should be con- 
strued as a whole, and the language employed should be given its 
usual and well-understood meaning. 


2. : : SuFFIcteNncy. When so construed, if the infor- 
mation fairly and with reasonable certainty charges the elements 
of the crime of murder, it will be held to be sufficient. 


3. : : ConsTRUCTION. The word “so” in the information 
construed in connection with the context, and held to be the equiv- 
alent of the words, “by reason of the mortal wounds inflicted as 
aforesaid.” 

4, Criminal Law: DEMONSTRATIVE EVIDENcE. In a prosecution for 
murder, bloody garments and photographs of wounds upon the 
body of the victim are proper to. be received in evidence, when 
sufficient foundation has been laid, where they tend to illustrate 
or make clear any controverted issue in the case. 


5. Information examined, and held to sufficiently charge the crime 
of murder. 


6. Instructions examined, and held not erroneous, 


7. Evidence examined, and held to sustain the verdict and judgment. 


Error to the district court for Cherry county: 
Wurm H. Westover, Jupce. Afirmed. 


Orville L. Jones and John T. Heffron, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and John B. 
Barnes, contra. 


Day, J. 

Josef Blazka, hereinafter designated the defendant, 
was convicted of murder in the second degree, in the dis- 
trict court for Cherry county, and sentenced to life im- 
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prisonment. He prosecutes error to this court, relying 
upon a number of assignments. 

After the verdict and before sentence the defendant 
filed a motion in arrest of judgment, challenging the 
sufficiency of the information. This motion was over- 
ruled, and the ruling thereon is now assigned as error. 
The precise point raised by the motion and argued in 
the brief is that the information fails to charge that 
Franciska Blazka, the victim, hereinafter designated 
the decedent, died of the mortal wounds inflicted upon 

‘her. It is manifest that, if the information is subject to 
the criticism directed against it, it is fatally defective. 
One of the essential averments in an information for 
murder is a charge that the victim died of the wounds 
inflicted. The question involves an examination of the 
information. In the descriptive part of the information, 
it charges in apt and appropriate language, and in the 
usual form of informations for homicide, the venue, 
the date, March 5, 1919, the assault upon the decedent 
with deliberate and premeditated malice with the intent 
to kill and murder, the character of the weapon used, and 
the infliction upon the body of the decedent of ‘‘certain 
mortal wounds,” which are specifically described, fol- 
lowing which is the averment: “And did then and there 
so injure the said Frauciska Blazka that she then and 
there became sick, sore and wounded and confined to her 
bed where she languished, and so languishing until the 
lith day of March, 1919, did die, in said county and 
state.’’ 

As we view it, the whole question turns upon the 
meaning to be given to the word ‘‘so’’ as used in the lat- 
ter part of the portion of the information above quoted. 
The word ‘‘so’’ is of very common use in good English, 
and has a wide and varied meaning, and the context 
has much to do with the thought conveyed by its use. 
The Century dictionary gives various meanings to the 
word ‘‘so,’? among them: ‘‘By this or that means;’’ 
‘*by virtue or because of this or that;’’ ‘‘for that rea- 
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son;’’ ‘fin such a way as aforesaid.’? Webster’s New 
International dictionary defines the word “so:” “As has 
been stated;’’ ‘‘for that reason;’’ ‘‘in such manner;”’ 
‘‘often used with pronominal force to avoid repetition.’’ 
Stripped of unnecessary verbiage, and reduced in part 
at least to its last analysis, and giving to the word “so” its 
pronominal meaning to avoid repetition, and transposing 
the words, the clause quoted would read: ‘‘And did then 
and there so (in the manner and by the means) injure 
the said Franciska Blazka that she became wounded, 
and ‘so’, (by reason of the mortal wounds inflicted as 
aforesaid) did die, on March 11, 1919, in said county 
and state.’? Such a construction does not, as we view 
it, do violence to the use of English or put a strained 
construction upon the words used. A charge that a per- 
son feloniously and of deliberate and premeditated: mal- 
ice assaulted a woman on a day named, and inflicted 
upon her mortal wounds, and did then and there so in- 
jure her that she languished and so languishing did die, 
would be understood in common parlance to charge that 
she died from those mortal wounds. Defendant so un- 
derstood the charge against him, and was defended with 
that. understanding. 

Section 9050, Rev. St. 1913, provides: ‘‘No indictment 
shall be deemed invalid, uor shall the trial, judgment, or 
other proceedings be stayed, arrested or in any manner 
affected, * * * nor for any other defect or imperfection 
which does not tend to the prejudice of the substantial 
rights of the defendant upon the merits.” While we do 
not consider this provision of the statute as obviating 
the necessity of essential averments in an information, 
still it may be regarded as legislative authority to place a 
liberal rather than a technical interpretation upon the 
meaning of the words used, and especially is that true 
when by so doing no prejudice results to the defendant 
in making his defense upon the merits. While it is 
“necessary that an information for murder should aver 
all of the essential elements of the. crime, the law does 
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not require that it should be laid in the best-chosen Eng- 
lish, nor in the technical form approved by long-honored 
custom. It is sufficient if, from a fair and reasonable 
construction of the charge as a whole, giving to the lan- 
guage employed its usual’and well-understood meaning in 
the light of the context, it appears that the essential 
averments of the crime are charged. There was a time 
in the history of criminal jurisprudence when the courts 
were justified in resorting to absolute exactness in plead- 
ing, and to extreme technicality in an effort to protect 
the individual in his life and liberty. Many of these 
technical rules grew up in times when what would be 
now regarded as trivial offenses were punishable with 
death. In the time of Blackstone 160 offenses were 
punishable with death. The accused was not permitted 
to testify in his own behalf; he was not permitted coun- 
sel in his defense in court; and many of the charges 
were prompted by religious or political passion. Happily 
that time has passed. The reason for the technical rule 
no longer exists, and the formalities and technical ex- 
actions should no longer be required. 

It follows, from what has been said, that the infor- 
mation in this case, when construed as a whole, and 
giving to the language used its usual and well-understood 
meaning in the light of the context, sufficiently charges 
that the decedent came to her death by reason of the 
mortal wounds inflicted upon her. In this case there can 
be no possible doubt that defendant understood that 
he was charged with the murder of his wife, the decedent. 
Neither is there basis to believe that the so-called defects 
tended ‘‘to the prejudice of the substantial rights of the 
defendant upon the merits.’’ In this discussion we have 
not overlooked Hase v. State, 74 Neb. 493, and cases cited 
therein. We do not consider the principle herein an- 
nounced to run counter to that case. 

’ After laying a sufficient foundation, the state, over 
objection of the defendant, was permitted to offer in 
evidence certain photographs of the body of the decedent, 
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showing numerous wounds of more or less severity. The 
photographs of the mangled corpse presented a grue- 
some spectacle, and it is urged that their introduction 
in evidence tended to arouse a feeling of prejudice, in 
the minds of the jury. The general rule is that photo- 
graphs, proved to be correct representations of the per- 
son, place or things which they purport to represent, are 
competent evidence of anything of which it is competent 
and relevant for a witness to describe verbally. 16 C. J. 
744, sec. 1528. In the present case it was incumbent on 
the state to show, not only that the wounds were inflicted 
by the defendant, but also that the decedent died of such 
wounds. Whether the wounds were sufficient to produce 
death was a strongly controverted issue. The size, char- 
acter and number of the wounds, the severity of the 
beating, was a material inquiry, as bearing upon the 
issue as to whether death resulted from the wounds in- 
flicted. The state was not required to stand alone upon 
the verbal description given by its witnesses upon this 
vital question of its case. It had the right, upon a suffici- 
ent foundation being laid, to support the oral testimony 
by demonstrative evidence, and the mere fact alone 
that the photographs presented a gruesome spectacle 
would not in itself be sufficient reason to exclude them. 
It is only when photographs do not illustrate or make 
clear some controverted issue of the case, and when they 
are of such a character as to be caleulated to prejudice 
or influence the mind of the jury, that such evidence is 
not admissible. Willis v. State, 49 Tex. Cr. Rep. 139; 
Franklin v. State, 69 Ga. 36; State v. Miller, 43 Or. 325; 
People v. Lee Nam Chin, 166 Cal. 570; People v. Elmore, 
167 Cal. 205; 2 Wigmore, Evidence, sec. 1157. As we view 
it, the photographs offered were material and competent 
evidence, as tending to support a material issne in the 
case, aud were properly received in evidence. 

As a part of the state’s case, it offered in evidence 
certain bloody garments found upon the premises shortly 

105 Neb.—2 
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after the death of the decedent. These exhibits were ob- 
jected to by the defendant as incompetent, irrelevant, 
and immaterial, and not within any of the issues of the 
case, and as tending to create a prejudice in the minds 
of the jury. The objection was overruled and the gar- 
ments admitted in evidence. Error is predicated upon 
this ruling. There are many instances in which it is 
proper that such articles of evidence should be received. 
We conceive the rule to be that, when such evidence 
tends to throw light upon or illustrate any controverted 
issue of the case, then it is admissible. When, however, 
it does not appear that the offered evidence would be 
material to some inquiry in the ease, such exhibits should 
be excluded. In the cases of McKay v. State, 90 Neb. 63, 
and Flege v. State, 98 Neb. 610, it was held that the 
bloody garments offered in evidence by the state should 
have been excluded, as they did not tend to elucidate any 
issue in the ease, and that the introduction of such evi- 
dence would serve only to arouse the passions of the jury. 
In each of these cases, however, there was no issue as to 
the manner in which the deceased persons came to their 
deaths, the only question being whether the accused com- 
mitted the deed, and, the blood-stained garments shed- 
ding no light upon this question, we think it was properly 
held that they were inadmissible. Jn the instant case, 
however, one of the issues was whether the decedent 
died of the wounds inflicted upon her. Any evidence 
of a probative character which tended to throw light up- 
on or illustrate this issue was proper to be admitted. 
The amount of blood found upon articles of clothing 
mnight have some probative force in determining whether 
the wounds were slight and inconsequential, or whether 
they were severe. It frequently involves the exercise of 
wise discretion to determine whether such evidence has 
probative force, or whether its only purpose would be to 
arouse resentment in the minds of the jury. We hold that 
it was not error to receive the exhibits in evidence. For 
cases illustrating this principle, see State v. Jackett, 85 


Vor. 105] JANUARY TERM, 1920. 19 


Blazka y. State. 


Kan. 427; State v. Moore, 80 Kan. 233; State v. Peterson, 
110 Ia. 647; 2 Wigmore, Evidence, sec. 1157; Cole v. 
State, 45 Tex. Cr. Rep. 225; Christian v. State, 46 Tex. 
Cr. Rep. 47; Melton v. State, 47 Tex. Cr. Rep. 451; Lucas 
wv. State, 50 Tex. Cr. Rep. 219. 

Criticism is made in the brief to errors occuring at the 
trial, among them, the introduction in evidence of a letter 
written by the defendant’s son to his mother, and also 
to certain instructions given by the court, and applause 
by the spectators during the trial. We deem it unneces- 
sary to go into a discussion of these criticisms. We have 
considered them, and in our opinion they are not suffici- 
ent to show prejudicial error. In the instructions the 
court clearly and carefully guarded the rights of the 
defendant, and submitted the theory of his defense to the 
jury. 

Lastly, it is urged that the evidence does not support 
_ the verdict and judgment. We cannot, in this opinion, 
without unduly extending it, enter into a discussion of 
the evidence in detail, and must necessarily content our- 
selves with brief outlines and conclusions. There is no 
question but that defendant inflicted upon his wife a most 
cruel and brutal beating, using as a weapon a bit of har- 
ness tug about two inches wide and three-fourths of an 
inch in thickness, upon the end of which was an iron 
cockeye. In giving an account of the ‘‘whipping,’’ as he 
termed it, the defendant claims that he used moderation, 
and that he did not strike his wife with the cockeye end 
of the tug; but from the frightful manner in which the 
body wag cut and lacerated, and the skin and flesh beaten 
mto a pulp in many places, it is very certain that it 
was not done with moderation, and more than probable 
that he struck her with the cockeye end of the tug. From 
the effect of this beating she was taken to her bed and 
five days thereafter died. The physician who testified 
in behalf of the state, and who made an autopsy and 
examination of the body, gave it as his opinion that the 
deceased died of the effect of the wounds, and while the 
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force, of his testimony was somewhat weakened by the 
cross-examination, we are of the opinion there was ample 
testimony for the jury to conclude that she died of these 
wounds. The autopsy indicated that the vital organs were 
in a healthy condition, and that death did not ensue from 
disease. There was some testimony on behalf of the 
defense which suggests that the decedent might have 
died from strychnine poison, self-administered; the man- 
ner of her death indicates many of the characteristics 
of strychnine poison, but these questions were for the 
jury to pass upon, and were submitted under proper 
instructions. : 

From an examination of the entire record, from the 
facts clearly and undisputably established, and from the 
fair inferences to be drawn from such facts, we are clear- 
ly of the opinion that the testimony amply supports the 
verdict and judgment. 

We find no prejudicial error which would warrant a 
reversal of the case. 

JUDGMENT AFFIRMED, 


Omana Atratra Mitiinc CoMPaANy, APPELLANT, V. 
L. W. PINKHAM ET AL., APPELLEES. 


Firep Juxy 14, 1920. No. 21076. 


1. Principal and Agent: Conrracr in Excess or AGENT’s AUTHORITY. 
Where an agent, authorized by his principal to execute a contract 
only upon a certain condition to be embodied therein, informs 
the other party of the limitation upon his authority, but never- 
theless executes, on behalf of his principal, a written contract em- 
bodying a different and opposite condition, the principal will not 
be bound thereby. 


: Paro Evipence. In an action upon a written con- 
tract executed by an agent on behalf of his principal, where the 
defense is that one of the conditions of the contract was in ex- 
cess of the agent’s authority, it is not a violation of the rule for- 
bidding written contracts to be varied by parol to permit the 
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principal to show, by the testimony of witnesses present during 
the negotiation, that before the contract was executed the agent 
informed the other party that he was not authorized to execute 
the same if it embodied the condition in question, 


AppraL from the district court for Kearney county: 
Harry 8S. DUNGAN, JuDGE. Affirmed on condition. 


J. M. Fitzgerald and C. P. Anderbery, for appellant. 
J. I. McPheely, contra. 


Dorsey, C. 

This action is to recover damages for the failure of the 
defendant, L. W. Pinkham, to deliver 55 tons of hay un- 
der the terms of a written instrument purporting to be 
an agreement on his part to sell and deliver that quanti- 
ty of hay to Leypoldt & Pennington, whose rights under 
the contract they afterwards assigned to the plaintiff. 
Hjalmar Olson was also made a defendant, but was not 
really a party in interest. The verdict and judgment 
were for the defendants, and plaintiff appeals. 

The defendant Pinkham was represented in the trans- 
action by Olson. Pennington, a hay buyer, was at the 
Olson farm when the subject of buying the Pinkham hay 
was brought up, and Olson said he would go to the house 
and telephone Pinkham about it. After the conversation 
over the telephone, Olson and Pennington went to Kear- 
ney, where the instrument sued upon was drawn up, in 
duplicate, and signed by Olson on behalf of Pinkham. 
It recites that Pinkham thereby sold and transferred to 
Leypoldt & Pennington the 55 tons of hay in question 
for $8.50 a ton, and that it was to be delivered by Pink- 
ham within 30 days ‘‘on board of cars at siding at Min- 
den ;’’ that $50 had been paid upon the purchase price, 
the remainder to be paid ‘‘when said hay has been de- 
livered as aforesaid to the satisfaction of said Leypoldt 
& Pennington.” 

The negotiations took place and the instrument was 
signed on. October. 17, 1916, and on. November 7 the con-. 
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tract was assigned to the plaintiff. Some time later a 
representative of the plaintiff called up Pinkham and 
informed him by telephone of the assignment, request- 
ing him to bill the hay to Omaha, and to send the bill of 
lading to the plaintiff’s agent at Cozad, stating that a 
check would be sent for each car from there. November 
15, 1916, Pinkham refunded the advance payment of $50 
by check to Leypoldt & Pennington, but the check was 
returned to Pinkham on December 28, 1916. The hay 
was never delivered. 

The plaintiff in its petition sets up the contract and 
the payment of $50 upon it, alleges the defendant’s fail- 
ure and refusal to deliver, and that, at the time it 
should have been delivered, it was worth $13.50 a ton, 
and prays for damages equivalent to the increase in the 
price of the hay, together with the sum of $50, advance 
payment wpon the contract. 

Among the defenses interposed by the defendant Pink- 
ham was the following: That, while Olson was authorized 
to contract, as agent for Pinkham, for the sale of the 
hay, his authority had been expressly limited to selling 
it only in case the buyer should agree to procure from 
the railroad company the cars necessary for its ship- 
ment, and only upon condition that Pinkham should 
be relieved of any obligation to furnish cars; that such 
limitation was expressly insisted upon in the telephone 
conversation in which Pinkham authorized Olson to act 
as his agent in selling the hay; that this condition was 
communicated by Olson to Pennington before the con- 
tract was signed; and that therefore the defendant was 
under no obligation to deliver the hay until cars were 
furnished by the plaintiff, and plaintiff was not entitled 
to take advantage of any technical interpretation of the 
words ‘‘on board of cars’’ in the contract, which might 
ordinarily. impose upon the defendant the duty of fur- 
nishing cars. 

To sustain this defense the defendant offered, and the 
court received, over the plaintiff’s objections, the testi- 
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mony of Hjalmar Olson and his brother to the effect 
that, after talking with the defendant by telephone, Olson 
returned to Pennington and informed him that Pink- 
ham would not consent to the sale, except upon con- 
dition that Pennington, and not Pinkham, shou!d attend 
to procuring the cars, aud that Pennington assented to 
that condition before the contract was drawn up. The 
plaintiff objected to this testimony on the ground that 
the language of the contract, ‘‘to be by him delivered 
on board of cars,” has a well-understood legal signifi- 
cance, which the courts have construed to imply a duty on 
the part of a vendor in a sale contract to procure from 
the railroad company the cars necessary to carry out 
the agreement to deliver. Vogt v. Schienebeck, 122 Wis. 
491; Elliott v. Howison, 146 Ala. 568; Culp v. Sandoval, 
22 N. M. 71. 

The plaintiff insists that to permit the defendant to 
show a prior or contemporaneous oral agreement, shift- 
ing from defendant to the plaintiff the duty of furnish- 
ing the ears, which, under the language of the contract, 
devolved, as a matter of law, upon the defendant, is a 
violation of the rule that a written agreement cannot be 
varied or contradicted by parol. 

In this case, however, the defense was that Olson’s 
authority to make any contract at all, on behalf of the 
defendant, with réference to the hay, was limited by a 
condition of which Pennington had knowledge before the 
contract was signed, that Pennington’s knowledge is 
binding upon the plaintiff, and that, since it is charge- 
able with knowledge that Olson had no general authority, 
but only such special and restricted authority as was 
directly communicated to Pennington at the time, the 
limitation upon Olson’s authority is binding upon the 
plaintiff. In such case the plaintixf could not rely upon 
a provision of the contract that it knew in advance was 
contrary to, or in excess of, the powers confided by the 
principal to the agent. Bradley & Co, v. Basta, 71 Neb. 
169; 31 Cye. 13829. 
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It is, therefore, clear to us that, while, under ordinary 
circumstances, if the defendant had made the sale and 
signed the contract himself, without the interposition 
of an agent, he would be bound by the terms of the agree- 
ment as embodied in the written contract, and could not 
be permitted to vary them by parol, there was no error 
in permitting him to show, by parol evidence, that the 
provision of the contract relative to furnishing cars was 
known by Pennington, at the time the contract was sign- 
ed, to be in excess of the agent’s authority. 17 Cyc. 701. 

Except for the matter of the right of the plaintiff to 
recover the advance payment of $50 on the purchase 
price of the hay, which we shall presently consider, the 
assignments of error insisted upon by the plaintiff all 
relate to and are dependent upon the propriety of the 
ruling of the trial court in admitting the parol evidence 
complained of, and the conclusion reached upon that 
question disposes of the principal contentions raised up- 
on this appeal. 

The plaintiff pleaded the advance payment in its peti- 
tion and prayed for judgment therefor. The defendant, 
in his answer, tendered that sum into court, ‘‘to be paid 
to the said Leypoldt & Pennington, or whichever one the 
court may find entitled to the same.” The defendant’s 
liability for the return of this money being thus conceded 
in the pleadings, the trial court, we think, should have 
required the jury to return a verdict for the plaintiff in 
the sum of $50, even though the jury found for the de- 
fendant with reference to the damages claimed for breach 
of contract. 

We accordingly recommend that, if, within 30 days, 
the defendant pay into the hands of the clerk of this 
court the sum of $50 for the use and benefit of the plain- 
tiff, the judgment of the court below be affirmed, but 
that otherwise it be reversed and remanded. 

Per CuriAM. For the reasons stated in the foregoing. 
opinion, the judgment of the district court is affirmed, 
if, within 30 days, the defendant pay into the hands of 
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the clerk of this court the sum of $50 for the use and 
benefit of the plaintiff, but that otherwise it be reversed 
-and remanded, and this opinion:is:adopted by and made 
the opinion of the court. ; 

AFFIRMED ON CONDITION. 


Guapys May Garrison, APPELLEE, v. Monern Woop- 
MEN OF AMERICA, APPELLANT. 


Fitep Juny 14, 1920. No. 21075. 


1. Insurance: BENEFICIAL ASSOCIATIONS: By-LAws. A by-law of a 
fraternal benefit society enacted after the issue of the benefit 
certificate must be reasonable to bind a member, though the certifi- 
cate provides that the member shall be bound by the by-laws 
as they then existed, or may be thereafter modified or enacted. 


. A subsequently adopted by-law of a fra. 
ternal beneficiary society is not binding upon a member who has 
agreed in his application and the certificate issued to him that 
all by-laws then in force or thereafter adopted should be bind- 
ing upon him, where such by-law provides that the disappearance 

. or long-continued absence of a member unheard of shall not be re- 
garded as evidence of death or right of recovery on any benefit 
certificate issued by the society until the full term of the mem- 
ber’s expectancy of life. 


: Proor or Loss. When a member disappears, and 
the beneficiary depends upon such disappearance as a presumption 
of death, the society is estopped from claiming the proofs of loss 
were not sufficient, where it took the position that it was not li- 
able until actual death was shown, or paymenis made for term 
of expectancy. 

AppeaL from the district court for Greeley county: 

JAMES R. Hanna, Jupen. Affirmed. 


Truman Plantz, P. J. Barrett and Nelson C. Pratt, for 
appellant. 


James R. Siwaiv, contra. 
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TrpBEts, C. 

This is an action by the plaintiff against defendant to 
recover on a beneficiary certificate. Trial had to a jury. 
Judgment for plaintiff, and defendant appeals. 

The plaintiff in this action is the daughter and sole 
beneficiary named in a certificate issued by defendant 
to one G. G. Garrison for $2,000, payable to plaintiff on 
the death of insured, who at the time of the issuance of 
the certificate was of the age of 43 years. The defendant 
is a fraternal beneficiary society incorporated, organ- 
ized and doing business under the laws of the state of 
Illinois. Among other conditions contained in said cer- 
tificate is the following: ‘‘This certificate and contract 
is and shall be subject to forfeiture for any of the causes 
‘of forfeiture which are uow prescribed in the by-laws 
of this society, or for any other cause or causes of for- 
feiture which may be hereafter prescribed by this society 
by amendment of said by-laws.’’ Another provision con- 
tained in said certificate is: ‘‘No action can or shall be 
maintained on this certificate until after the proofs of 
death and claimant’s right to benefits as provided for in 
the by-laws of this society have been filed with the head’ 
clerk, and passed upon by the board of directors, nor un- 
less brought within one year from the date of such ac- 
tion by said board.’’ 

The said certificate was executed by defendant on the 
16th day of July, 1898, and delivered August 6, 1898. 
Subsequently the by-laws of defendant were amended 
to take effect from and after the 1st day of September, 
1908, and contained the following: 

‘‘Sec. 66. Disappearance No Presumption of Death— 
No lapse of time or absence or disappearance on the part 
of any member, heretofore or hereafter admitted into the 
society without proof of the actual death of such mem- 
ber, while in good standing in'the society, shall entitle 
his beneficiary to recover the amount of his benefit 
certificate, except as hereinafter provided. The dis- 
appearance or long-continued absence of any member 
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unheard of shall not be regarded as evidence of death 
or give any right to recover on any benefit certificate 
heretofore or hereafter issued by the society until the 
full term of the member’s expectancy of life, according 
to the national fraternal congress table of mortality, has - 
expired within the life of the benefit certificate in ques- 
tion, and this law shall be in full force and effect, any 
statute of any state or country or rule of common law 
of any state or country to the contrary notwithstanding. 
The term ‘within the life of the benefit certificate,’ as 
hére used, means that the benefit certificate has not 
lapsed or been forfeited, and that all payments required 
by the by-laws of the society have been made.’’ 

There was also an amendment to the by-laws which 
went into effect September 10, 1914, as to proof and re- 
quirements to be furnished the society on the death of a 
member. 

The insured continued to pay, or caused to be paid, 
the assessments from the time the certificate went into 
effect until about April, 1910, when he disappeared, 
since which time until the commencement of this action 
plaintiff and her relatives have paid the assessments 
due under the certificate. The insured disappeared 
after the by-law relating to disappearance had been en- 
acted and gone into effect. As to the disappearance of 
Garrison and the presumption of his death after the 
lapse of seven years, it is not necessary to enter into 
a discussion of the same, as defendant has not success- 
fully controverted the fact that he did disappear on 
the date mentioned.and that all the necessary require- 
ments have been met as to a search for his whereabouts. 
The sole question as we deem it for our consideration - 
is: Was the amended by-law adopted in 1908 conclusive 
on the plaintiff and her right to recover in this action? 
This court has decided frequently and it is the wwell- 
established rule in this jurisdiction that—‘‘A presump- 
tion of death arises from the continued and unexplained 
absence of a person from his home or place of residence 
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for seven years, where nothing has been heard from or 
concerning him during that time by those who, were he 
living, would naturally hear from him.’’ Holdrege v. 
. Ltvingston, 79 Neb. 238. See, also, McLaughlin v. Sotrer- 
eign Camp, W. O. W., 97 Neb. 71; Masters v. Modern 
Woodmen of America, 102 Neb. 672. | 

This rule is almost universal, and its adoption was to 
meet those conditions and circumstances that occasion- 
ally arise in human affairs. In the instant case it will 
not be contended but what the plaintiff would be entitled 
to recover were it not for the adoption of the by-law by 
defendant abrogating the presumption of death from 
_seven years’ disappearance. As contended by counsel 
for defendant this is a rule of evidence; but it is such a 
general rule that parties entering into a contract, and 
especially one similar to the one involved, would take 
cognizance of its existence, force and effect, and it 
would naturally be in contemplation of the parties when 
entered into. We have been cited by both plaintiff and 
defendant to the case of McLaughlin v. Sovereign Camp, 
W. O. W., 97 Neb. 71, to maintain their separate con- 
tentions. In the McLaughlin case the court, after affirm- 
ing the rule of presumption of death, as heretofore quot- 
ed, held: ‘‘In such case an insurer cannot avoid its con- 
tract of insurance on the life of such absentee because 
of an alleged violation by the insured of a by-law adopt- 
ed by the insurer during such unexplained absence, 
without evidence that the insured was living when the 
by-law was adopted.’’ In the instant case the by-law was 
adopted during the life of the insured, and if this court 
_ intended to hold in the McLaughlin case that in all cases 
where the by-law was amended, whatever its nature, 
scope, or character, before the disappearance of the in- 
sured, the beneficiary was bound by the amendment, 
ther we are determined as to the right of the plaintiff 
to recover, and this case should be reversed. But we 
are not faced with such a contingency. The McLaughlin 
case is not determinate of the rights of the parties in. 
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this case. The question logically occurs as to whether 
the by-law adopted in 1908 was of sucha character as 
to be binding upon the insured and the beneficiary. As 
to this proposition the McLaughlin case is silent. It 
determined the issues in that case as far as it became 
necessary, and did not discuss or decide the question 
as to the binding force of the by-law or as to the effect 
of an amendment after the contract was entered into 
and prior to the disappearance of the insured, or as to 
whether the same was reasonable or not. 

In the case of Sweet v. Modern Woodmen of America, 
169 Wis. 462, the supreme court ina case analagous to 
the one at bar, and having under consideration the same 
by-law, the defendant in that case being the same as the 
defendant in the present case, held: 

‘‘A controversy as to contract rights between a fra- 
ternal benefit association and a beneficiary is not an in- 
ternal affair of the corporation with reference to which 
the legal decisions of its tribunal can be made conclu- 
sive. : 

‘““Thus, a by-law of a fraternal benefit association, 
providing that the disappearance of a member for any 
period short of his life expectancy should not entitle 
the beneficiary to recover on the certificate, substantial- 
ly changed the contract, and could not apply to a certifi- 
cate theretofore issued, though the insured had agreed 
that the laws thereafter enacted by the association 
should become a part of the contract.’’ 

The court in the opinion in discussing the provisions 
of the by-law say: ‘‘It is an attempt to establish by 
contract a rule of evidence and enforce acceptance of 
the rule upon the courts.’’ 

The civil court of appeals’ of Texas in the case of 
Supreme Lodge, K. P., v. Wilson, 204 S. W. (Tex.) 
891, declared the rule to be in that jurisdiction: ‘‘Fra- 
ternal insurance company’s by-law that absence for 
seven years shall not be evidence of death until full 
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term of life expectancy of insured has expired was un- 
reasonable as to a policy already existing.” 

“A bylaw of a fraternal insurance company that no re- 
covery could be had upon any certificate of insured absent 
seven years until after the expiration of life expectancy 
was unreasonable as to an existing certificate.” 

It is true that the statutes of Texas provide ‘‘that any 
person absent for seven years shall be presumed to be 
dead.” The court held, however, that the by-law was not 
only in conflict with the statutes of that state, but it was 
unreasonable, and by numerous decisions the courts of 
Texas are committed to the rule that a by-law similar to 
the one in question is unreasonable, both as to the terms 
and conditions contained therein and also as an usurpa- 
tion of the powers of the court. 

The supreme court of Kansas in the case of Hannon 
v. United Workmen, 99 Kan. 734, having under con- 
sideration a by-law similar to defendant’s, arrived at 
the same conclusion as the Texas court, as to the effect 
of this particular by-law, and state that the rule to be 
applied to unexplained absences is so well settled in that 
state as to have acquired substantially the force of a 
statute. The court in the Hannon case distinguishes 
many of the cases cited by defendant in support of its 
contention. The supreme court of Idaho in Gaffney v. 
Royal Neighbors of America, 31 Idaho, 549, declared 
that a by-law similar to defendant’s was void. 

The supreme court of Michigan has also arrayed it- 
self on the side of those courts which have held that a 
by-law containing the provision of the one under con- 
sideration in the instant case is an unreasonable one. 
Samberg v. Knights of Maccabees, 158 Mich. 568. 

The exhaustive and well-considered opinion in the 
case of Richey v. Sovereign Camp, W. O. W., 184 Ia. 
10, is determinate of nearly, if not all, of the contentions 
urged by the defendant in the instant case. In that case 
the supreme court of Iowa not only held that the change 
in the by-law had by them under consideration was in- 
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effective to bar the plaintiff from his right of recovery, 
but also held: ‘‘Where beneficiary of member relied 
upon his absence or disappearance, creating presump- 
tion of death, proof of loss furnished society was not 
required to go beyond showing such disappearance as 
would raise the presumption. 

‘‘Where a member disappeared, and his beneficiary 
claimed under presumption of death from absence, the 
society, which flatly took position it was under no liabil- 

_ity until actual death were shown or payments were 
made for term of expectancy, thereby waived different 
and further proof.” (168 N. W. 276.) 

We are constrained to adopt the holdings of the Iowa 
court, not only as to its construction of the force and 
operation of the by-law passed upon by them, but also 
as to the ruling of the court as to the sufficiency of the 
proof of loss furnished. The case at bar and the Towa 
case as to those two matters are practically identical, 
and the reasoning in the Iowa case would apply to the 
instant case in all the matters in which ‘the facts and 
law involved in the two cases are similar. 

We have had our attention called to Cobble v. Royal 
Neighbors of America, 219 S. W. (Mo. App.) 118, in 
which that court, having under consideration a by-law 
similar in all respects to the one in the instant case, held 
the by-law valid and enforceable and affirmed the judg- 
ment of the circuit court from which the appeal was tak- 
en. Justice Bradley of that court, however, filed a strong 
and convincing dissenting opinion and collated the cases 
bearing on both sides of the question and clearly .dem- 
onstrated by the argument and authorities cited that 
the by-law was void and had been so declared by a 
majority of the courts considering the same, and at 
his request the case was certified to the supreme court 
of that state, where it is now pending. 

Also the case of Stein v. Modern Woodmen of Amer- 
ica, decided April 30, 1920, is in point, wherein the ap- 
pellate court in and for the first district of the state of 
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Hlinois held that the said ‘by-law under consideration 
in the instant case is not against public policy nor in 
contravention of any public law, and bases its conclusion 
Rargely on the case of Apitz v. Knights & Ladies of 
iHonor, 274 Til. 196, and Supreme Council, Royal Ar- 
canum v. McKnight, 238 Tl. 349. 

Counsel for defendant cites in his brief in support of 
‘his contentions the case of Olson v. Modern Woodmen 
‘of Avwterica, 182 Ia. 1018, where the conclusions of the 
‘couit, were the same as in the case of Masters v. Modern 
‘Werodmen of America, supra, and McLaughlin v. Sover-' 
‘sign Camp, W. O. W., supra. Yet the Iowa court by 
its decision in the Richey case, supra, did not consider 
that it was in any manner modifying or overruling the 
Olson case. Neither do we consider that the conclusion 
we have arrived at is in conflict with the rule declared 
in the McLaughlin and Masters cases. The reasons 
given in those for the conclusions arrived at would ap- 
ply with equal force to conclusions we have arrived at 
in the instant case. 

The rule is almost universal that an unreasonable and 
oppressive amendment to the by-laws of a society of the 
character of defendent’s is inoperative. “AII by-laws must 
be reasonable and consistent with the general principles 
of the law of the land, which are to be determined by 
the.courts when a case is properly before them.’’ 1 Bacon 
Life and Accident Insurance, Benefit Societies (4th ed.) 
sec. 106. 

It must be conceded that the courts of some states 
have upheld amendments to by-laws similar to the one 
under consideration, notably the courts of Ohio, Mary 
land, New York, and Illinois, and others inferentially; 
but we decline to be governed by those, but choose rath- 
er to adopt the conclusions arrived at by a majority 
of and the best-considered cases; the reasoning and con- 
clusions which we consider are in harmony with the 
previous decisions of this court, and not in violation of 
public policy, the statutes of this state, or the fundamen- 
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tal principles governing a change in the laws of a 
society which is unreasonable and oppressive. 

For the reasons heretofore set forth, we recommend 
that the judgment of the district court be affirmed. 


Per Curtam. For the reasons stated in the fore- 
going opinion, the judgment of the district court is 
affirmed, and this opinion is adopted by and made the 
opinion of the court. 

AFFIRMED. 

Lerron, J., dissents. 


Eviru R..Srong, aPPELLANT, v. JAMES H. STINE Ef AL., 
APPELLEES. 


Firep Juty 14, 1920. No. 21064. 


1. Wills: Construction. Both in construing a will and in determin- 
ing the rights of parties under it, the supreme controlling con- 
sideration is the intention of the testator. 


2. : LeGATEES. By claiming under the will, a legatee, by im- 
plication, submits to the testator’s intention. 
3. Where a testator, having life insurance payable 


to his heirs at his death, treats it as part of his estate in mak- 
ing his will, in the belief that it is, his belief in that regard, 
though erroneous, is adopted by all legatees claiming under the 
will and is binding upon them. 


APPEAL from the district court for Douglas county: 
CuHares Lastis, Jupce. Affirmed as modified. 


Wil H. Thompson & Son, for appellant. 
Charles W. Sears and John W. Graham, contra. 


Carn, C. 
Plaintiff, a minor, by her guardian aud next friend, 
brought this suit to require her father’s testamentary 
105 Neb.—3 
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trustee to give a fidelity bond to secure trust funds to 
the extent of $1,000. The defendant trustee, James H. 
Stine, in his answer and at the trial, declared himself 
willing to execute the required bond to secure funds to 
the extent of $600 only, claiming that plaintiff had al- 
ready received $400 of her legacy. The judgment of 
the district court was that the defendant trustee held 
only $600 belonging to the plaintiff, and ordered him to 
give a fidelity bond to plaintiff in that sum, premiums 
thereon to be paid out of plaintiff’s trust estate in his 
hands, the costs of suit to be taxed to plaintiff. The 
plaintiff appealed. Decision of this case incidentally 
involves the construction of a will. 

The facts are all stipulated and, as far as material, 
are as follows: Edith R. Stone, the plaintiff, is a minor 
of the age of 15 years on July 21, 1919, and is the daugh- 
ter of John W. Stone, the deceased testator, by his sec- 
ond wife, Luvilla J. Stone, divorced, who is plaintiff’s 
guardian. ‘The interveners, Mamie Stine, Floyd E. Stone, 
Ella M. Stone, and Ethel Stone are children of John W. 
Stone by his first marriage, and are appellees herein. 

John W. Stone died in the state of Washington on 
January 23, 1911, leaving a last will and testament ex- 
ecuted on the 4th day of November, 1910, which was 
duly admitted to probate at Seattle in February, 1911. 
Final decree of distribution was entered December 3, 
1913. ¢ 

The portions of the will material to this suit are as 
follows: ‘‘First. To my children by my first wife, 
to wit, Mamie Stine, wife of James H. Stine, of Omaha, 
Nebraska, Floyd E. Stone, Ella M. Stone and Ethel 
Stone, I give the life insurance which I have in the 
‘Ancient Order of United Workmen,’ to wit, two thou- 
sand dollars ($2,000), share and share alike. * * * 
Second. To Edith R. Stone, my daughter by my second 
marriage, if she survive me, I give the sum of one 
thousand dollars ($1,000) in cash, and direct that if 


Vou. 105] JANUARY TERM, 1920. 35 
Stone v. Stine. 


said Edith R. Stone be under the age of twenty (20) 
years at the time of my death, this bequest shall be paid 
to said James H. Stine, as trustee, to hold the same, 
both principal and interest, until my said daughter ar- 
rives at the age of twenty (20) years, at which time the 
entire sum, both principal and interest, shall be paid 
over to her. But if my said daughter shall die before 
she reaches the age of twenty (20) years, then this be- 
quest shall lapse and the amount thereof shall be paid 
into the residue of my estate under the provisions here- 
inafter set out.’? The third paragraph of the will be- 
queaths the residuary estate to James H. Stine, to be 
held by him in trust until the youngest surviving child 
of the testator’s first marriage shall reach the age of 23 
years, at which time the entire residuary estate shall 
be divided equally between the surviving children of the 
first marriage, or the children of any deceased child of 
the first marriage by right of representation. The trus- 
tee has given no bond, and plaintiff offers that the pre- 
mium be paid out of her trust estate. 

For nearly 20 years before his death, the testator 
had a benefit certificate for $2,000 in the Ancient Order 
of United Workmen. His first wife, Eva D. Stone, was 
named as beneficiary, but after her death no new bene- 
ficiary was named. Hence, it was payable, at his death, 
only to his five children in equal shares, as all parties 
concede and as this court has held. Schneider v. Modern 
Woodmen of America, 96 Neb. 545. The Grand Lodge 
insurer refused to pay the insurance money to the ex- 
ecutor, and it was paid to the five children in equal . 
shares, plaintiff receiving $400 thereof. She claims that 
she is entitled to retain this $400 and, in addition, to re- 
ceive the legacy of $1,000 under the will. Appellees 
contend that the $400 already received by her should 
be deducted from the $1,000. 

On October 19, 1910, Luvilla J. Stone, mother and 
guardian of plaintiff, was granted a divorce from John’ 
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W. Stone and was awarded the custody of plaintiff, 
who was then six years old, and $25 a month for the 
. plaintiff’s support during her minority. After the death 
of John W. Stone, Luvilla J. Stone, as plaintiff’s guard- 
ian, filed a claim against his estate for $825, the amount 
then due on the monthly payments, and the further sum 
of $2,500 to cover the payments thereafter to become due 
until plaintiff should become of age in 1922. On the 
court’s order, and out of the estate, $825 was paid to 
plaintiff’s guardian and $2,500 was paid to the Title 
Trust Company of Seattle, plaintiff’s trustee. The en- 
tire estate, after payment of all debts, other than the 
two payments above noted, consisted of a half interest 
in some lots in Seattle valued at $2,250, $8,311.43 cash, 
and other items of less value than $100. After deduct- 
ing those two payments, there remained in the hands 
of the executor only $4,986.43, which he paid to the 
defendant trustee. 

It will be noted from the will itself that the testator 
believed he had power to make testamentary disposition 
of the $2,000 life insurance money, and that he made 
his will with the idea that it was a part of his estate. 
Of course, he was mistaken about this, since the insurance 
was payable to his children, no new beneficiary having 
been named. Nevertheless, it was included within his 
testamentary scheme, and he treated the insurance as 
part of his estate and it must be so treated by all who 
claim under the will. He provided that plaintiff should 
have but $1,000 out of the whole of what he regarded as 
his estate. That was the testator’s intent, and it is con- 
trolling and must prevail over every other consideration, 
not only in the coustruction of the will, but in determin- 
ing the rights of all persons claiming under it. Beer- 
mann ». DeGive, 112 Ga. 614; Weeks v. Weeks, 77 N. 
Car. 421; Worley v. Wimberly, 99 Neb. 20; Hill v. Hill, 
90 Neb. 43; In re Estate of Willits, 88 Neb. 805; In re 
Estate of Manning, 85 Neb. 60; St. James Orphan Asy- 
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lum v. Shelby, 60 Neb. 796; Mohr v. Harder, 103 Neb. 
045. -. By claiming under a will, a legatee adopts and 
submits to the testator’s intent. Weeks v. Weeks, supra. 

The testator intended that this life insurance money 
should go to the four children of his first marriage in 
equal shares, and that this plaintiff should have a total 
of only $1,000 out of what he regarded as his estate. 
If plaintiff’s contention should prevail, she would re- 
ceive $400 more than the testator intended and each of 
the appellee children would receive $100 less than he 
intended, and thereby his whole scheme would be disar- 
ranged and his purpose defeated. This cannot be per- 
mitted. The only way now to carry out the testator’s 
intent is to treat the insurance money as part of the 
estate as he treated it, and charge the $400 already re- 
ceived by plaintiff against her legacy of $1,000, leaving 
$600 in the hands of the trustee belonging to her. 

But appellant contends that the parties to the will and 
those concerned in carrying out its provisions have 
placed a different construction on the will by treating 
the insurance money as not being a part of the estate 
at all, citing Cady v. Travelers Ins. Co., 93 Neb. 634, 
Jobst v. Hayden Bros., 84 Neb. 735, and Pate v. French, 
122 Ind. 10, in: support of the contention. There are 
two answers to this contention. One is that the insur- 
ance money was paid by the Grand Lodge and received 
by the children under actual legal necessity and they 
had no alternative, and, hence, their act cannot be in- 
terpreted as a construction of the will. The other 
answer is that the legatees cannot displace the testator’s 
intent by their interpretation without setting aside the 
whole will. The two Nebraska cases cited relate to the 
construction of contracts and no will was involved. The 
Indiana court simply upheld deeds made by devisees. 
Neither of the cases cited is in point. 

Appellant also contends that the probate osure of the 
state of Washington has construed the will in her favor. 
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We have examined the decree of that court with care, 

and the construction of the will was not in issue or before 
the court, and was not decided. ‘The report of the ex- 
ecutor to that court shows that he has paid the total 
sum in his hands, after the payment of debts and 
charges, over to the trustee, and states the total amount 
and the names of all legatees, but does not state any specific 
amount to be paid to any legatee. There could not be and 
was not any judicial construction of the will by that court. 

Appellant further complains that the trial court erred 
in holding that the trustee should account for the money 
from December 8, 1918, instead of February 14, 1912, 
when he received 4 sum sufficient to cover the bequest to 
plaintiff. In this appellant is right, and it is conceded 
by appellees in their brief, and the decree of the district 
court should be modified accordingly. Complaint is al- 
so made of the taxing of the costs to plaintiff, but we 
think the costs were properly so taxed. 

We recommed that the judgment of the district court 
be modified so as to require the defendant trustee to 
account to plaintiff for the $600 from February 14, 1912, 
and that, as so modified, the judgment of the district 
court be affirmed. . 

Per Curiam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, 
as modified, and thig opinion ig adopted by and made the 
opinion of the court. 

> AFFIRMED. 


NationaL Surety COMPANY, APPELLANT, v. THomas Love, 
APPELLEE. * 


Frep Jury 14, 1920. No. 21086. 


1. Judgment: Va.ipiry. Section 1, art. IV of the Constitution of the 
United States, requiring that full faith and credit shall be given 
to the judgment of a sister state, has no application to such 


* Reversed on rehearing. See opinion, p. —, post. 
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a judgment rendered against one of several joint obligors who 
was a nonresident of the state, and had no notice or knowledge © 
of the pendency of the action, and did not appear therein. 
D’Arcy v. Ketchum, 11 How. (U. S.) *165; Thompson v. Whitman, 
18 Wall. (U. 8.) 457; Knowles v. Gaslight & Coke Co., 19 Wall. 
(U. S.) 58; Hall v. Lanning, 91 U. S. 160. 

: ConcLUSIVENESS. A judgment rendered against an indem- 
nitee on a bond upon which he was surety is not conclusive upon 
the indemnitor of his liability thereon, when such indemnitor 
was a nonresident of the state in which the judgment was render- 
ed, and had no notice or knowledge of the pendency of the action 
on the bond, and did not appear therein. 


3. Evidence: JupIcIAL REcorD: AUTHENTICATION. It is indispensable 
to the authentication of a judicial record of a sister. state that it 
‘have attached thereto a certificate of the presiding judge that 
the attestation is “in due form” or “in due form of law.” Chapman 
v. Chapman, 74 Neb. 388; Rev. St, 1913, sec. 7979. 


“4, Evidence examined, and held to sustain the judgment of the trial 
court, 


AppgraL from the district court for Sioux county: 
Wituiam H. Westover, Jupce. Affirmed. 


F. S. Baker and Crane, Boucher & Sternberg, for ap- 
pellant. 


J. EB. Porter, O. W. Percy and Tyrrell & Westover, 
contra. 


Cain, C. 

In this action the National Surety Company sued the 
defendant, Love, to recover the sum of $650.80 upon a 
written contract executed by Love to indemify the com- 
pany for any loss, damage or expense it should sustain 
by reason of becoming his surety upon an attachment 
bond executed on the 8th day of May, 1914, in a case 
where he sued one Al Crystal in the circuit court of 
Klamath county, Oregon, to recover the sum of $1,000. 
The case was tried to the court without a jury, and, on 
May 12, 1919, resulted in a judgment dismissing plain- 
tiff’s action. Plaintiff appeals, assigning as error that 
the judgment is contrary to law and to the evidence. 
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The facts are somewhat involved, but will be stated 
with as much brevity as possible, as follows: On May 
8, 1914, Thomas Love began an action and attachment 
proceeding against Al Crystal in the Oregon court to 
recover $1,000 for money had and received, and the 
plaintiff herein became surety on the attachment under- 
taking. The attachment was levied upon a stock of liq- 
uors and bar fixtures belonging to Crystal in Klamath 
Falls, Oregon, but he gave a redelivery bond with Pow- 
ell and Montgomery as his sureties, and again got posses- 
sion of his goods. On August 14, 1914, upon the affi- 
davit of Love a successive writ of attachment issued, 
which was served on August 20, 1914, by garnishing 
$1,009 in the hands of the First State & Savings Bank 
of Klamath Falls. In the case of Love v. Crystal, plain- 
tiff was represented by C. M. O'Neill, and the defendant 
by W. H. A. Renner, assisted by J. C. Rutenic and 
Joseph §S. Kent, all of Klamath Falls. On August 20, 
1914, Love’s attachment case was dismissed upon his 
own motion, the order of court reciting that an adjust- 
ment had been made of all differences between the par- 
ties by the sureties on the redelivery bond, “who settled 
all matters pertaining to said cause of action.’’ It is 
undisputed that, a day or two before the order of dis- 
missal was entered, O’Neill, the attorney af record for 
Love, and Renner, the attorney of record for Crystal, 
met together and discussed the settlement of the case, 
and agreed upon the terms of settlement; that they to- 
gether went and saw Powell, one of the sureties on the 
redelivery bond, and that Powell paid O’Neill $1,000 in 
settlement of the case in the presence of Renner, and 
that O’Neil] and Renner were both present in court when 
the order of dismissal was entered. From that point 
there is a conflict.between the testimony of O’Neill and 
that of Renner. O’Neill testifies that a stipulation of 
settlement was drawn up in triplicate and signed by 
himself and Renner: Renner denies this, and takes the 
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ground in his testimony that, at the time the settlement 
was made, although he was still Crystal’s attorney, he 
was not acting for him, and that Crystal knew nothing 
about it until from one to six months later, and that 
the $1,000 paid to O’Neill was not Crystal’s money, but 
that Powell paid it out of his own funds to escape a 
prospective additional liability of $250 on the redelivery 
bond. Renner testified that he did not represent the 
sureties on the redelivery bond at the settlement, and 
accounts for his participation by saying that he did rep- 
resent the Jesse Moore Hunt Liquor Company, which 
had idemnified these sureties. On the other hand, O’Neill 
testified in open court very fully to all the circumstances 
attending the settlement, and explained that the $1,900 
paid was really Crystal’s money that had been garni- 
sheed in the bank, and that Renner was acting for Crys- 
tal; and his testimony shows that he had no suspicion 
that Renner was really representing an undisclosed 
client. A careful examination of the record convinces 
us that the trial court. was right in adopting O’Neill’s 
version of the settlement. We hold that the evidence 
clearly establishes the fact that a complete settlement 
of the attachment case of Love v. Crystal was made be- 
tween the parties thereto acting through their respective 
attorneys. The payment by Crystal of the full amount 
claimed by Love was a confession of the justice of the 
claim, and, as under the Oregon law an attachment 
seems obtainable on plaintiff’s affidavit that his claim is 
just, it follows that the writ did not issue wrongfully, 
and that there was no liability on the attachment bond. 

But appellant insists that there was an adjudication 
that there was no settlement by Crystal and that the 
attachment wrongfully issued, in an action in the same 
Oregon court, wherein Crystal sued the National Sure- 
ty Company and Love for damages on the attachment 
bond on the alleged ground that the writ wrongfully 
issued. The last case was begun on March 8, 1915, and 
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again Crystal was represented by Renner, and the Sure- 
ty Company by Rutenic and Kent, who had been attor- 
neys for Crystal in the attachment suit. Love was then 
a nonresident of Oregon, was not notified of the suit, 
did not appear, and knew nothing of its pendency. Un- 
der these circumstances, the provision of the federal 
Constitution requiring full faith and credit to be given 
the judgment of a sister state has no application, and 
the defendant is not concluded thereby, even though he 
might be so concluded under its laws. D’Arcy v. Ket- 
chum, 11 How. (U. 8.)*165; Thompson v. Whitman, 
18 Wall. (U. 8.) 457; Knowles v. Gaslight & Coke Co., 
19 Wall. (U.S.) 58; Hall v. Lanning, 91 U.S. 160. 
Moreover, there is in the instant case no proof of the 
judgment of the Oregon court, except what purports to 
be a copy thereof certified by the clerk of the court only. 
There is no certificate of the presiding judge, as required 
by section 7979, Rev. St. 1913, which this court has held 
to be indispensable to its authentication. Chapman v. 
Chapman, 74 Neb. 388. However, what purports to be 
a copy of the judgment of the Oregon court shows that, 
on January 7, 1916, Crystal recovered a judgment for 
$500 against ‘‘the defendant, National Surety Com- 
pany,’’ only. We are of the opinion, therefore, that the 
judgment of the Oregon court in the case of Crystal v. 
The Surety Company is not, in any view, conclusive upon 
Love, who was a nonresident, and had no notice of the 
suit, and that there was no adjudication against the 
settlement or of the wrongful issuance of the attachment. 
Those questions were still open at trial of this case, and 
depended for their decision upon the evidence. Hen- 
derson v. Eckern, 115 Minn. 410; Ann. Cas. 1912D, 989. 
In 22 Cye. 106, it is said: ‘‘The omission to give notice 
to the indemnitor does not go to the right of action 
against him, but simply changes the burden of proof, and 
imposes upon the indemnitee the necessity of again liti- 
gating and establishing all of the actionable facts.’’ 
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And again at page 93, it is said: “But unless notice is 
given the first judgment is prima facie evidence only of 
liability and the indemnitor may show that the indem- 
nitee had a good defense which he neglected to set up.’’ 

We have seen that there is ample evidence to estab- 
lish the fact that the case in which the attachment bond 
was given was fully settled and dismissed, and that there 
is no evidence whatever that the attachment was issued 
wrongfully, but, on the contrary, a fair inference is that 
it was properly issued. The surety company, therefore, 
had a good defense against the action brought against 
it by Crystal in Oregon. In short, there was, in our 
opinion, no liability against the company on the attach- 
ment bond, and this defense is still available to this 
plaintiff indemnitor. It is against only actual legal li- 
abilities that the contract of indemnity engages, and not 
against such as are fictitious or imaginary. Still, it may 
be urged that the surety company was sued in Oregon, 
and paid a judgment, and at least was put to the ex- 
pense of interposing a defense. To this suggestion we 
have to say that the foregoing observations are sufficient 
answer. But there is still another fact which deserves 
attention in this connection. It is true that in the trial 
of the Oregon case of Crystal v. The Surety Company, 
‘plaintiff herein, the company ‘‘set up’’ in its answer the 
defense that the attachment suit had been settled. But, 
it must be added, the company neglected to establish it 
by evidence. The evidence of O’Neill, who had left 
Klamath Falls, might have been taken by deposition, but 
it was not. Even Manning, his partner, who lived at 
Klamath Falls, could have been produced as a witness, 
but no attempt was made to do so. Love was absent in 
Nebraska, and only feeble and futile efforts were made 
to reach him for the service of summons, and none at 
all to get his testimony. In fact one or both attor- 
neys for the surety company seem to have been favorably 
impressed with Renner’s unique theory that, while he was 
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the attorney for Crystal at the. time of the settlement, 
and was participating therein, he was not really acting 
for him in the matter. 

This case was loosely tried in the court below. Depo- 
sitions of the attorneys, Renner, Kent, Rutenic, and the 
clerk, Chastain, were taken twice. Some were offered 
in evidence and some were not. At the close of the trial, 
on June 3, 1918, a stipulation was made that plaintiff’s 
attorneys might take additional depositions, which was 
done in November, 1918. All depositions are attached to 
the bill of exceptions. Other questions are raised by both 
parties, but our conclusions obviate the necessity of con- 
sidering them. 

_ The evidence is sufficient to sustain the judgment of 
the trial court, and it is right. 

We recommend ‘that the judgment of the district court 
be affirmed. 


Per Curiam. For the reasons stated in the foregomg 
opinion, the judgment of the district court is affirmed, 
and this opinion is adoptcd by and made the opinion of 
the court. 

AFFIRMED. 


L. M. THoMas ET AL., PLAINTIFFS, V. Lavina GEORGE ET AL., 
APPELLEES: Horsco Lumper & Coan Company, 
APPELLANT. 


Fitep Jury 14, 1920. No. 20927. 


1. Mechanics’ Liens: LirEN on WiFE’s LAND: ConTRACT BY HUSBAND. 
“A mechanic’s lien cannot be created upon the land of a married 
woman for work done or material furnished in improving such 
land under a contract with her husband, where the husband acts 
merely for himself,” Rust-Owen Lumber Co, v. Holt, 60 Neb. 80, 
followed, 


: Contract: Novation: Estoppe.. If one orally agrees with 
a dealer to purchase ‘a certaip quantity of building material to 
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be used in the construction of a building, and, before any of the 
material is delivered or any part of the purchase price paid, the 
vendee enters into a contract with a contractor to take over the 
same material and use it in the construction of the building, 
and so expressly notifies the dealer, good faith on the part of 
the dealer requires that he take an unequivocal position as to 
whom he will regard as his debtor; and, if his attitude is am- 
 biguous in that respect and the original vendee, believing his 
oral agreement abrogated, becomes obligated to the contractor, who 
uses the material, the dealer will be held to have released the 
vendee in the original oral agreement and estopped to enforce it. 


ye 


Contract: NovaTion: Evipence. Evidence examined, and held that 
there was a novation of the original agreement by which the con- 
tractor became substituted for the original vendee and the latter 
released. 


‘ 


AppsEaL from the district court for Lancaster county: 
Wituram M. Mornine, Jupcx. Affirmed. 


Sterling F. Mutz, W. G. Kline and 7. F. A. Williams, 
for appellant. 


George E. Hager, contra. 


CAIN, C. 

L. M. Thomas & Son, plaintiff, brought this suit 
against Lavina George and EH. T. George, her husband, 
to foreclose a mechanic’s lien for hardware furnished in 
the erection of a dwelling-house on lot 1, in block 99, of 
University Place, Nebraska, owned by the defendant 
Lavina George. The defendant Horsch Lumber & Coal 
Company filed a cross-petition against the defendants 
George, seeking to foreclose a mechanic’s lien for $701.12 
for lumber and material furnished in the erection of the 
same building. The defendant William Seng sought 
judgment against the defendants George for a balance 
due for the construction of the dwelling-house. The 
district court by its decree dismissed the plaintiff’s 
suit, and rendered a money judgment against the de- 
fendants George for $391.75 in favor of the defendant 
William Seng, and dismissed the cross-petition of the 
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defendant Horsch Lumber & Coal Company. The 
Horsch Lumber & Coal Company appeals from the 
decree dismissing its cross-petition, and is the sole appel- 
lant. Lavina and E. T. George are the appellees. 

Appellant’s assignments of error are that the court 
erred in denying the foreclosure of its lien, and in re- 
fusing to render a personal judgment against the de- 
fendant E. T. George, and in holding that the Georges 
were not the original contractors for the material fur- 
nished, and that Lavina George had not authorized E. T. 
George to’purchase the material and bind her property 
for the payment thereof. 

We are agreed with counsel for both parties that 
there are but two questions in this case, as follows: (1) 
Is the Horsch Lumber & Coal Company, appellant, en- 
titled to establish a lien against the property of the 
defendant Lavina George? (2) Is the Horsch Lum- 
ber & Coal Company entitled to a personal judgment 
against the defendant E. T. George? 

As before stated, this is a suit by which appellant 
seeks to establish and foreclose a mechanic’s lien for 
lumber and material furnished by it in the erection of a 
dwelling-house on the lot described owned by the de- 
fendant, Lavina George. It is undisputed that she owned 
the lot and is the wife of the defendant E. T. George. 
It is settled law in this state that a mechanic’s lien is 
purely statutory and must be based upon contract, ex- 
press or implied. Rev. St. 1913, sec. 3823; Bradford v. 
Higgins, 31 Neb. 192; Rust-Owen Lumber Co. v. Holt, 
60 Neb. 8C; Occidental Building & Loan Ass’n v. 
McGrew, 86 Neb. 694. It is equally well settled that a 
mechanic’s lien cannot be created upon the land of a 
married woman for work done or material furnished in 
improving such land under a contract with her husband, 
where the husband acts merely for himself, and that 
whether the husband was the agent of the wife in the 
matter is a question of fact and will not be presumed 
from the marital relation alone, and that the failure of 
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the wife to dissent or her joint occupancy of the prem- 
ises with her husband does not establish such agency. 
Rust-Owen Lumber Co. v. Holt, supra. 

With these propositions of law in mind, we will con- 
sider the evidence on this point. The record discloses 
that Mrs. George herself never had any business rela- 
tions with the appellant. If, then, she was bound by any 
contract with appellant, it must have been through the 
agency of another or from such facts and circumstances 
known to her as would imply an agreement. On the 
question of agency, the only evidence is that of Mrs. 
George herself, who was called as a witness by appellant, 
thereby placing her credibility beyond impeachment. She 
testified in the most explicit terms that she never ordered 
any of the material in question, did not talk to her 
husband about it, had nothing to do with any negotia- 
tions for it, that she had nothing at all to do with it and 
knew nothing about it, that no one did anything for her 
in the matter, and that she authorized no one to do any- 
thing for her in the premises. Her testimony excludes 
any idea of agency. Appellant seeks to escape the con- 
sequences of this testimony by urging the following: (a) 
That, in the original answer of the Georges, it was ad- 
mitted that they agreed to purchase from appellant the 
bill of lumber in controversy. (b) That Mrs. George 
admitted in her testimony that her husband was ‘‘acting 
for both of us.’? (c) That, in testifying to his agree- 
ment with appellant to take the material in question, her 
husband constantly used the plural personal pronoun 
“we,” meaning thereby himself and wife. (d) That the 
trial court found that both husband and wife had jointly 
contracted with Seng for the same material. (e) That 
Mrs. George paid for part of the material and thereby 
ratified the contract her husband had made with appel- 
lant. , 

As to the first of these points, it appears that the orig- 
inal answer in this case was verified by the husband 
alone, and the wife knew nothing about it; that the 
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admission contained in it is on behalf of the husband 
alone; and that later the wife filed an amended answer 
containing a general denial. In view of these facts, it 
cannot be said that Mrs. George made the admission 
claimed. The second point is equally unsound, since it 
is clear from her testimony that, when she used the 
plural personal pronoun, it had reference to the general 
idea of building a house, and had no reference whatever’ 
to any contract with appellant. Her husband explained 
how he chanced to use the word ‘‘we’’ in his testimony 
by saying that it was a habit of his and he referred to 
the family, and that in dealing with appellant he acted 
for himself. In any event nothing he could say about 
it would bind his wife without her knowledge. The 
finding of the trial court upon Seng’s cross-petition can 
have no possible relevancy here, because it may have 
been a default or acquiescence. The only evidence that 
Mrs. George paid anything is that she paid $40 upon an 
order of Seng, the contractor. Far from being a recog- 
nition of any contract with appellant, this is a recogni- 
‘ tion of a contract with Seng. There is no merit in any 
of these propositions, and they do not in the least de- 
tract from the probative force and effect of the testi- 
mony of Mrs. George. There was no evidence that Mrs. 
George knew where any of the material came from. 
We therefore must hold that neither by agency nor by 
implication of law was there any contract between Mrs. 
George and appellant. It follows, of course, that ap- 
pellant has no claim whatever against her or any lien 
on her property. 

There is a further phase of this case, consideration of 
which not only will confirm the foregoing conclusion, but 
incidentally will dispose of appellant’s claim to a per- 
sonal judgment against E. T. George. Appellees, while 
admitting that Mr. George verbally agreed to purchase 
from the appellant the lumber and material used in the 
construction of the building, contend that, before de- 
livery of any material or payment of any money, the 
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agreement was canceled by substituting William Seng, 
the contractor, in the place of Mr. George as purchaser, 
and that thereby a new contract was made and Mr. 
George released from the old one. Decision of this ques- 
tion depends upon the facts, which will be briefly stated. 
In the spring of 1917, E. T. George and his brother, J. 
D. George, were both contemplating building residences 
in University Place, and J. D. George had obtained a 
proposition from appellant to furnish him a bill of 
lumber at the price of $1,300. KE. T. George, defendant, 
told his brother to ask appellant if it would duplicate 
the bill for him at the same price, and the brother did 
so, and appellant replied in the affirmative. There- 
upon, E. T. George authorized his brother to tell the 
appellant that he would take the bill of lumber for the 
price named and appellant was so informed. Mr. 
N. W. Kallemyn was the manager and agent of ap- 
pellant throughout. No part of the lumber or mate- 
rial was delivered, no payment was made, and no written 
memorandum made. The statute of frauds was not 
pleaded, but the sufficiency of the evidence is before us. 
A few days later Mr. George entered into a written con- 
.tract with the defendant William Seng which provided 
- that Seng, who was a contractor, should build the house 
and furnish all umber and material for $2,925 plus some 
extras not necessary to be noticed. A little later, and 
about June 15, 1917, E. T. George and J. D. George 
visited the office of appellant, and E. T. told Mr. Kal- 
lemyn, the manager, that the bill of lumber he had 
agreed to take had been taken by Mr. Seng at the terms 
previously agreed upon, and that Mr. Seng had con- 
tracted to build the house. This testimony is  cor- 
roborated by J. D. George, and even by Mr. Kallemyn 
himself, who testified on cross-examination as follows: 
““Q, And: they told you in substanee—-I am not trying to 
use the exact words—that Mr. Seng ‘vould use this bill of 


lumber and order it out just as he would use it in the 
105 Neb.—4 
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house, and that in that way the bill you and Mr. George 
had agreed upon would be used in Mr. Seng’s contract, 
or that in substance? A. Yes, sir.’? This, he admits, was 
before any of the lumber was delivered. It will be seen 
that there is no dispute about appellant being notified 
of the contract with Seng and of Mr. George’s arrange- 
ment to substitute Seng for himself in the agreement 
with appellant. There is a conflict, however, in the 
evidence about what Kallemyn said in reply. E. T. 
George testifies that Kallemyn said; ‘‘It don’t matter 
much to me, just so I get my money; that is what I 
am interested in.’’ Kallemyn testifies that he said, to 
- George that when the lumber went out it would be 
charged to him. This J. D. George denies. Nothing 
further was done or said in that regard. Seng built the 
house from lumber and material delivered to him or his 
workmen by the appellant; and it appears that George 
has paid Seng the full contract price, which included the 
judgment for $391.75. It will be seen that whether or 

not there was a novation depends wpon what was said — 
and done when George notified appellant of the substitu- 
tion of Seng for himself and the conduct of the parties 
thereafter. J. D. George testified that the substitution 
seemed agreeable to Kallemyn. E. T.’s testimony shows 
that Kallemyn answered the proposal of substitution 
ambiguously. However, we cannot think there is much 
doubt that he must be held to have acquiesced in the pro- 
posal. He knew that, if George acted upon his con- 
tract with Seng, it would be irrevocable and George 
would be. absolutely obligated by it. The proposal of 
substitution was squarely put up to him. Good faith and 
fair dealing required Kallemyn to take an unequivocal 
position. If, by his evasion or ambiguous response, Mr. 
George was induced to believe that the old contract was 
superseded by a new one which released him from the 
old, appellant should not now be permitted to stand upon 
the old, when George has performed the new. A creditor 
cannot have two different debtors on a single debt and 
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reserve a choice between them and exercise it to the 
injury of either. Circumstances may arise which require 
a man to speak directly and frankly, and this instance 
was one of them. George testified that he had no doubt, 
from his talk with Kallemyn, that he was released from 
the old contract. Moreover, both parties acted upon 
the new contract substituting Seng, George by perform- 
ing it, and appellant by delivery of the lumber and mate- 
rial to Seng. Our conclusion is that there was a com- 
plete novation and both parties thereto were released 
from the old contract. Counsel for appellant especial- 
ly requested us to examine the case of Western White 
Bronze Co. v. Portrey, 50 Neb. 801, and we have done 
so. The case holds that there can be no novation of a 
debt in the absence of an unqualified discharge of the 
original debtor by the creditor. As we have already 
held that there was an unqualified discharge of George © 
by the consent and conduct of the appellant, the case 
cited is not in conflict with this opinion. It follows, of 
course, that, the agreement between Mr. George and ap- 
pellant having been abrogated, no personal judgment can 
be rendered against him. 

We think that the judgment of the district court was 
right, and we recommend that it be affirmed. 


Per Curtam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, 
and this opinion is adopted by and made the opinion of 
the court. 

AFFIRMED. 


The following opinion on motion for rehearing was 
filed February 10, 1921. Former opinion modified and 
judgment of district court reversed. 


1. Husband and Wife: Acency. A husband may act as the agent of 
his wife in contracting for materials to be used in the construction 
of a house upon property, the separate estate of his wife, and the 
question of agency is a question of fact, to be determined from 
the circumstances of each particular case. 
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2. Mechanics’ Liens: Lizgn oN Wire's LANp: Contracr BY Hussanop. 
When it is shown that a husband and wife plan a home together, 
to be built upon the property of the wife, and that the wife 
draws the plans and shares in directing and controlling the under- 
taking, helps select the materials, frequently visits the building 
during the course of construction, to see that the plans are being 
carried out, the acts of the husband, in ordering materials in 
furtherance of the undertaking, held to be binding upon the wife, 
and held to show sufficient authority from the wife to support a 
mechanic’s lien upon her property. : 


Contracts: Novation. An agreement, in order to result in a nova- 
tion; must contain two stipulations, expressly stated or necessa- 
rily and clearly inferred from the terms used—one, to completely 
extinguish an existing liability, and the other, to substitute a 
new one in its place. 


wn 
: 


4, i : BurgDEN oF Proor. Whether the original debtor is 
completely released must be determined as a question of fact, de- 
pending upon the intention of the parties, and the burden of proof 
is upon the original debtor to show such release and novation, 
when he asserts it as a defense. 


Frianssure, J. 

On motion for rehearing. The questions arise on the 
cross-petition of the Horsch Lumber & Coal Company, 

seeking to recover a money judgment against defendants 

B®. T. George and Lavina Gecrge, husband and wife, and 
to foreclose a mechanic’s lien upon the property of 
Lavina George, the company having furnished lumber for 
the construction of a house upon property, the separate 
estate of Mrs. George. 

One defense is that the company furnished lumber 
upon the contract of E. T. George, and that he did not 
act, in contracting for such lumber, as the agent of his 
wife, but for himself alone. The record does not sustain 
that defense. 

Mrs George testified that she and her husband had 
for some time talked of building a home upon the prop- 
erty in question; that she, herself, drew a great num- 
ber of plans for the house and finally they decided upon 
one of them; that she and her husband then met with a 
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contractor, at their home, and went over the plans and 
estimated the cost; that at that time she knew that her 
husband had made a contract with the Horsch Lumber 
& Coal Company for lumber to go into the house, and 
that it was then agreed that the contractor should take 
the lumber, so contracted for, and use it in the construc- 
tion of the building. She said, however, that she paid no 
attention to the question of materials, and if she saw the 
lumber bill figures it was just as the men had them there, 
figuring upon them. She said that the matter of pro- 
viding materials was left to her husband, and that he 
aeted ‘‘just as any husband would by working together 
in building a house;’’ that she paid little attention to the 
business arrangements or contracts, since she knew Mr. 
George was attending to that. She paid attention to the 
details of the plan of the house. Further testimony of 
hers follows: ‘‘Q. Did you ratify what he had done or 
did you object to it? A. I didn’t do either. I knew 
that he was doing the right thing. I suppose you would 
say I ratified what he was doing. Q. Well, was it satis- 
factory to you? A. All that he has done about building 
’ the home has been satisfactory to me.’’ They talked over 
changes in the plans with the contractor and her testi- 
mony was: ‘‘I gave my choice of my idea of the home. 
Q. And your choice was the one used in most of the 
instances, wasn’t it? A. Yes, sir.’? When construction 
of the building was commenced, one of the plans drawn 
by her was tacked to a board and kept upon the prem- 
eises by the carpenters as a guide for their work. During 
construction she was frequently at the building to see 
that the work was progressing according to the plans, 
sometimes, she says, 10 or 12 times aday. She personal- 
ly selected the windows which were put into the build- 
ing. Many changes were made in course of construction, 
which were talked over and to which she agreed. 
In fact, all the testimony tends to but one conclusion: 
That Mrs. George and her husband planned and con- 
structed the house together as a common enterprise, 
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and that Mr. George, in all he did, acted with the full 
authority and approbation of his wife. 

The facts in the case, therefore, do not bring it within 
the rule announced in Rust-Owen Lumber Co. v. Holt, 
60 Neb. 80, that mere knowledge by the wife that her 
husband is constructing buildings on her premises does 
not establish agency, when he acts for himself alone, and 
where she takes nq part in the planning or direction of 
the construction of the house. 

The question of whether the husband acts with au- 
thority from the wife and is her agent is a question of 
fact to be determined from the circumstances of each 
particular case. Mere knowledge that a building is being 
constructed by her husband upon her premises, when 
that fact stands alone, is insufficient to show that her hus- 
band acted as her agent. Agency in such a case will 
not be presumed from the marital relation; but the fact 
that the wife has such knowledge, in the light of other 
evidence, may be of strong corroborative value. Owing 
to the close relationship existing between husband and 
wife, an agency by the husband may be created by slight 
circumstances, It is unnecessary that they enter into 
any formal contract of agency, nor is it necessary that 
the wife expressly state to her husband that she gives 
him authority to act. Such an agency may be inferred 
from things said and acts done. 

Where it is shown that a husband and wife plan a 
home together, to be built upon premises constituting. 
the wife’s separate estate, and where she draws the. 
plans and shares in directing and controlling the under- 
taking, helps select certain materials, is present during 
and takes part in the conversation with the contractor at 
the time the contract for the construction of the building 
is entered into, frequently visits the building during the 
course of construction, to see that the plans are being 
carried out, the acts of the husband, in ordering mate- 
rials and labor in furtherance of such common under- 
taking, are sufficiently shown to have been done under 
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such authority from the wife as will bind her through 
her husband as agent. McCormick v. Lawton, 3 Neb. 
449; Bradford v. Peterson, 13 Neb. 96; Muiulagan v. 
Alexander, 72 W. Va. 615; Bodey v. Thackara, 143 Pa. 
St.171; Jobe & Meanor v. Hunter, 165 Pa. St. 5; note, 
4A.L. R. 1042; 13 R. C. L. p. 1173, sec. 200. 

It may be further pointed out in this connection that 
the trial court made a specific fmding that Mrs. George 
had bound herself as a party to the contract made with 
the contractor, and her testimony shows that, at the 
time of the execution of that contract, she was informed 
- of the arrangement between her husband and the lumber 
company for the furnishing of lumber. Had she not 
been informed of that arrangement prior to that time, 
her action, after such information had been imparted to 
her, in then proceeding to a contract with the contractor, 
whereby he was to take over the lumber bill and use the 
lumber in the construction of the house, constitutes a 
ratification of an arrangement made between her hus- 
band and the lumber company, and shows an authority 
from her that the particular lumber ordered should be 
used upon her premises. It is our opinion, therefore, 
that a mechanic’s lien would attach. 

The defendants George and his wife assert, as a fur- 
ther defense, that, after Mr. George had made the con- 
tract with the company, the company agreed to turn the 
lumber bill agreement over to the contractor of the de- 
fendants, and that the defendants were thereby released 
by a novation. 

The original lumber bill was $1,300. In the beginning 
Mr. George expected to conduct and supervise the erec- 
tion of the building himself. Later it was decided that 
the work would be let to a contractor. When Mr. and 
Mrs. George went over the matter of construction with 
the contractor, changes were made in the plans, and it 
became apparent that extras would be necessary on the 
lumber bill. At the time of this conversation, the Georges 
agreed with the contractor that he should take over the 
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lumber bill that Mr. George had contracted and use the 
lumber in the construction of the building. Mr. George 
then, in company with his brother, went to the lumber 
company, and the conversation took place between Mr. 
George and the manager of the company upon which the 
defendants rely as showing a novation. 

Mr. George relates the conversation thus: ‘‘I told Mr. 
Kallemyn (the lumber company’s manager) that the bill 
of lumber that we had agreed to take had been taken by 
Mr. Seng (defendants’ contractor), that he had con- 
tracted to build our house and he would take it on the 
terms that we had talked over with him. * * * [ 
don’t recall just what may have been said more than this, 
that we had let the contract to Mr. Seng and he was to 
erect the building and furnish the material, taking this 
bill of lumber that we had agreed to take from them. 
* * * He (Mr. Kallemyn) said, ‘It don’t matter 
much to me, just so I get my money; that is what I am in- 
terested in.’ * * * Q. At that time all you had said to 
My. Kallemyn was—that is, as to these extras—that vou 
were to pay for them. Wasn’t that the question of your 
conference at that time with him? A. I think so, .at the 
time we told him the contract was with Mr. Seng. * * * 
A. What I told Mr. Kallemyn was that there were cer- 
tain things that were to be extras; we knew they would 
be in there, and they would be extra, above this bill. 
@. And ‘we’ were to pay for them, or words to that 
effect? A. Well, I don’t know just what I said there, but 
the thought was that this was a part of the contract, and 
this would be above the contract price of the lumber; 
here was a certain bill of lumber figured, but Mr. Seng 
couldn’t take that bill of lumber without these additional 
doors, windows, and change to the more expensive floor; 
we had talked that over, so we expected to pay for the 
extras on those. Q. Who do you refer to as ‘we’? A. 
Myself. Q. And not Mr. Seng; you don’t mean that he 
was a part of that ‘we’? You mean yonrself? A. Well, 
I went to Mr. Kallemyn, who was furnishing this lumber, 


oO 
fo | 


Vou, 105] JANUARY TERM, 1920. 


Thomas v. Genre 


and I wanted him to understand that there were certain 
things that we would pay—that I was to pay for, if that 
* suits you better—if it went above that in my settlement 
with Mr. Seng.’’ 

Mr. George’s brother testified: ‘“My brother told Mr. 
Kallemyn that he had let the contract for his building to 
Mr. Seng, and that he was to take the lumber bill, and 
that my brother said I am to pay extra for what doors 
and windows and floors there is used, over this bill,’’ 
and that Mr. Kallemyn answered either ‘‘that the house 
is good for the pay,” or that he was “interested in get- 
ting’’ his pay, or ‘‘something to that effect.’’ Mr. George 
did not remember whether anything was said im that 
conversation as to whom he would make payment for the 
extras; whether he would pay the contractor or the com- 
pany direct. Upon that point his testimony is quite in- 
definite, but his testimony is that he had in mind that 
he would pay the contractor, who An turn should pay the 
company. 

The company received $1,389.62 on its account. This 
more than covers the original bill of -$1,300. The extras 
amounted to $790.74, and there remains unpaid a bal- 
ance of $701.12. The conversation had with regard to 
extras is quite important. The question presented is 
whether such conversation is sufficient to support a 
finding of novation. The testimony on behalf of the com- 
pany, which conflicts with that of defendant George, and 
is to the effect that Mr. George was, in this conversation, 
affirmatively told that he would be looked to personally 
for pay, and would not be released, it is unnecessary to 
consider. Mr. George naturally would desire that his 
contractor take the lumber that he had contracted for. 
Had the contractor purchased lumber elsewhere, or en- 
tered into an independent contract for lumber, Mr. 
George would have had two bills of lumber to account 
for, when he could use only one. In the light of these 
circumstances, does the conversation, as related by Mr. 
George and his brother, indicate that Mr. George was to 
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be entirely released and discharged from further obliga- 
tion to the company, and that the contractor was to be 
accepted as a substitute in his place and relied upon 
alone for the payment of the purchase price? 

A novation will never be presumed. The complete 
discharge of the original debtor must be shown to 
have been expressly agreed upon, or must be neces- 
sarily and clearly inferred from the express terms of 
the agreement. An agreement, in order to result in a 
novation, must contain two stipulations: One, to com- 
pletely extinguish an existing liability, and the other, to 
substitute a new one in its place. Before the original 
debtor will be discharged and another party substi- 
tuted in his place, the burden is upon the original 
debtor to show, just as in proving any other contract, 
that such was intended, not only by him, but also 
by the creditor and by the party to be substituted. Goetz 
Brewing Co. v. Waln, 92 Neb. 614; Western White Bronze 
Co. v. Portrey, 50 Neb. 801; Indiana Bridge Co. v. Hollen- 
beck, 99 Neb. 115; Mercer v. Miles, 28 Neb. 211; Barnes v. 
Hekla Fire Ins. Co., 56 Minn. 38; Studebaker Bros. Mfg. 
Co. v. Endom, 51 La. Ann. 1263, 72 Am. St. Rep. 489; 
State Bank v. Domestic Sewing Machine Co., 99 Va. 411, 
86 Am. St. Rep. 891; 20 R. C. L. p. 372, sec. 16; and 
note, L. R. A. 1918B, 113. 

In the case of Barnes v. Hekla Fire Ins. Co., supra, the 
court said (page 41): “It is frequently the case that 
the creditor consents to the arrangement as a favor, or 
for the convenience of his debtor; and we apprehend it 
would be a surprise to the parties, as well as an injus- 
tice, in many cases, if it were held to operate as a release 
of the original liability; and therefore it should dis- 
tinctly appear, from the express terms of the agreement, 
or as a necessary inference from the situation of the 
parties, and the special circumstances of the case, that 
such was the intention and understanding of the parties, 
of which the creditor was chargeable with notice.’’ 
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The statement by Mr. George, that he himself intended 
to pay for extras if they went above the settlement with 
Mr. Seng, does not indicate even an intention on his 
own part that he was to be completely released from all 
obligation; nor does the statement by Mr. Kallemyn, 
that he was interested in his pay and that the property 
would be good for the lumber bill, indicate an intention 
on his part to release Mr. George. Furthermore, there 
was no valid reason at that time why Mr. George should 
be released, since it was contemplated by all concerned 
that he was to be the ultimate source from which the 
money to satisfy the lumber account would be forth- 
coming. We cannot say that a clear intention that no 
obligation was to continue against him is necessarily nor 
reasonably to be inferred from this testimony, and it is 
our conclusion that a novation did not result. 

The law protects those furnishing materials and lum- 
ber for building purposes, on the theory that the owner 
may protect himself by seeing that all bills are paid 
before he settles with the contractor. If a full settle- 
_ ment has been actually made! with the contractor in this 

ease before the bills were paid, we cannot, in this suit, 
relieve against the situation. The defendants’ remedy is 
against the contractor, who, Mr. George’s testimony 
shows, is financially responsible. 

The former opinion is modified in the respects above 
indicated, and the case is reversed and remanded for 
further proceedings in accordance with this opinion. 

REVERSED. 


AUSTIN GRANT SHUBERT, APPELLANT, V. WESTERN CEREAL 
COMPANY, APPELLER. 
Fiitep Jury 21, 1920: No. 21073. 


Appeal: Finpincs or Facr. Findings of fact, based on conflicting evi- 
_ dence, in a cause submitted to the court without a jury, have the 
same effect as the findings of a jury. 
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AppraL from the district court for Richardson county: 
Joun B. Raper, Juvce. Affirmed. 


Frank N. Prout, for appellant. 
Anderson & Murphy, contra. 
Morrissey, C. J. 


Plaintiff brought suit against defendant in the dis- 
trict court for Richardson county to recover $315 alleged 
to be due for services rendered. After the taking of evi- 
dence had proceeded for some time, each party moved for - 
a directed verdict. The court thereupon discharged the 
jury from further consideration of the case. After- 
wards plaintiff, by leave of court, was permitted to with- 
draw his rest and offer additional evidence. The court, 
upon consideration of the whole evidence, rendered judg- 
ment for defendant. 

Plaintiff furnished one Aldrige an automobile and 
chauffeur while Aldrige was engaged in selling capital 
stock of defendant company. Aldrige, in consideration 
thereof, agreed to pay plaintiff 5 per cent. of the par value 
of all stock sold by him. Nothing was ever paid plaintiff, 
and the sum sued for represents the amount claimed to be 
due under the contract. The suit is brought against defend- 
ant company, on the theory that Aldrige was its general 
manager, or ostensibly so, and that the contract made by 
him was binding on the company. 

According to the contention of defendant, the cor- 
poration never was fully organized, or, if so, Aldrige 
never was its general manager, either actually or osten- 
sibly. It appears that the corporation never actually 
transacted any business, and whatever mouey was paid 
over to Aldrige on the subscriptions he took while being 
conveyed about the country by plaintiff was returned to 
the subscribers. Whether plaintiff had a right to be- 
lieve that Aldrige had authority to bind the corporation, 
and whether he did so believe, were questions of fact. On 
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each of these issues the evidence is conflicting, and the 
findings of the trial court, having the same effect as the 
findings of a jury, will not be disturbed. 

AFFIRMED. 


AuvpricH and Dray, JJ., not sitting. 


ALFRED D. SMITH, APPELLANT, v. THEODORE JOHNSON ET 
AL., APPELLEES. 


Fitep Juty 21, 1920. No. 21063. 


Schools and School Districts: Exputsion or Purin. The district board of 
a school district may invite the patrons and legal voters residing 
in the district to a special meeting of the board to confer with it 
upon the question whether a pupil charged with “gross misde- 
meanors” shall be expelled pursuant to section 6785, Rev. St. 1913. 
That the persons so invited joined with the board members in 
voting on the question of expulsion will not impair the vote of 
the board on that question, nor its action of expulsion, notwith- 
standing the director kept no formal record of the meeting. 


APPEAL from the district court for Box Butte county: 
WiLiiAmM H. WEsTovER, JUDGE. . Affirmed, 


Lincoln Frost, F. D. Wsiams, W. M. Iodence and E. 
C. Barker, for appellant. 


Mitchell & Gantz, contra. 


Dean, J. 

Alfred D. Smith, plaintiff, was 12 years of age paen by 
his next friend and legal guardian, Miss Charlotte Wor- 
ley, he began this action against Theodore Johnson, 
Charles Tuchek, Mrs. Flora Bergfield, Joseph Reiman 
and William Kiester, defendants, as alleged in plaintiff's 
brief, ‘‘to recover damages in the sum of $2,500 for 
humiliation and injury by reason of a wrongful, malicious 
and illegal expulsion from school.’’ Defendants recovered’ 
a verdict and squdgmont of dismissal and plaintiff ap- 
pealed. 
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Theodore Johnson was director, Charles Tuchek, mod- 
erator, and Mrs. Flora Bergfield, treasurer, of school 
district number 30 in Box Butte county. This action was 
brought against them as individuals and not as officials. 
Reiman and Kiester were patrons of the school and were 
made parties defendant because of alleged active par- 
ticipation in plaintiff’s expulsion. Miss Worley was a 
legal resident of the school district, and plaintiff, who 
resided with her in 1917, was one of the pupils. 

The testimony, though contradicted, tends to show 
that plaintiff was rude and disobedient at home, and that 
he and his younger brother Earl cursed their benefactress 
and called her vile names. With respect to his behavior 
at school the evidence, though denied by plaintiff, tends 
to prove that he was quarrelsome, disobedient and un- 
ruly; that he used profane language when in the hearing 
of the pupils; and that he was uncouth and given to ob- 
scenity; that he wrote obscene and suggestive language 
on paper slips and handed them to girls of 10 and 12 
years, and that he used vulgar language in their presence, 
and that his remarks to them were grossly obscene. Some 
of this evidence was developed on the cross-examination 
of pupils who were called by defendants as witnesses. 
There is more evidence of like tenor that need not be 
discussed here. 

Section 6785, Rev. St. 1913, provides for the expulsion 
of a pupil by the district board for contumacious con- 
duct. The statute follows: ‘‘They may authorize or 
order the suspension or expulsion from the school, when- 
ever in their judgment the interests of the school de- 
mand it, of any pupil guilty of gross misdemeanors or 
persistent disobedience, but such suspension shall not 
extend beyond the close of the term.’’ 

Plaintiff argues that the real point at issue is this: 
“‘Did the school board ever hold a legal meeting in which 
Alfred Smith was expelled?’’ He contends that if it had 
been a legal meeting the director would have kept a rec- 
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ord. He cites section 6771, Rev. St. 1913, which provides: 
‘‘The director shall be clerk of the district board and of 
all district meetings when present, but if he shall not be 
present, the qualified voters may appoint a clerk for the 
time being who shall certify the proceedings to the direc- 
tor to be recorded by him.”’ 

The weight of the evidence tends to establish these 
facts: Miss Uhrig, who was the teacher in charge of the 
school, complained to the board members that, owing to 
unsatisfactory conditions in the school, she was unable 
to do good work and that they should get another teacher 
and relieve her. Upon inquiry and investigation by the 
board it developed that the trouble centered about plain- 
tiff’s conduct in school. A few days after the complaint 
was made, namely, December 21, 1917, a community en- 
tertainment was held at the schoolhouse that was largely 
attended by the patrons of the school and citizens gener- 
ally. At the close of the entertainment Mr. Johnson, the 
director, announced that the school board would hold 
an important meeting the next evening at the school- 
house and invited the patrons and the public to attend. 
At the appointed time Mrs. Bergfield, treasurer, Director 
Johnson, Moderator Tuchek, Joseph Reiman and William 
Kiester, being all of the defendants herein, and many 
patrons and citizens of the district were at the school 
house. The meeting was called to order by Director John- 
son, who presided at the request of Moderator Tuchek. 
Mr. Johnson then stated to the persons present what the 
teacher had told the board members about Alfred’s con- 
duct in school and that she was about to Fesign ‘‘ because 
she could not teach on account of Alfred and Earl Smith,”’ 
Harl being a younger brother. It seems that a general 
discussion followed Johnson’s statement. When the dis- 
cussion came to an end, defendant Reiman moved for 
expulsion, the motion being seconded by defendant Kies- 
ter. At this point Johnson called for a rising vote on 
the motion for expulsion, and, with the exception of a 
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relative of plaintiff’s guardian, all present voted for ex- 
pulsion by rising. Mrs. Bergfield, the treasurer, testified 
that she and Director Johnson, in the absence of Modera- 
tor Tuchek, met at her home two days before the meeting 
of December 22 and upon consideration of plaintiff’s con- 
duct they reached the conclusion that he should be ex- 
pelled. No record was kept of that meeting nor of the 
meeting of December 22. Mainly because of the absence 
of such record plaintiff argues that the court erred in 
not informing the jury that plaintiff was entitled to a 
verdict and that the only question for them to determine 
was the amount of the recovery. In the present state of 
the record and in view of the law applicable thereto, it 
seems to us that the ruling of the court was without error. 

Illinois has a statute which provides that the clerk of 
the board of school directors ‘‘shall keep a record of all 
the official acts of the board.’’ Rev. St. Ill. 1891, ch. 
122, sec. 187. Another section (section 139) reads: “No 
official business shall be transacted by the board except at 
a regular or special meeting.” In Pollard v. School Dis- 
troct, 65 Ill. App. 104, the statutes herein cited were under 
consideration in a suit relating to a contract of employ- 
ment of a teacher by the board. The court said: ‘‘The di- 
rectors met specially for the purpose of considering this 
matter, and while their session was somewhat informal, 
and while it does not appear that a record of it was made, 
yet we think it was a special meeting at which they might 
legally transact official business.’’? In passing it may be 
noted that the Illinois statute differs from ours in that it 
specifically provides that the clerk of the board “shall keep 
a record of all the official acts of the board,’’ while our 
statute merely provides that ‘‘the director shall be clerk 
of the district board’’ without expressly prescribing his 
duties as clerk of such board. The act does, however, 
expressly provide that “the proceedings” of “all dis- 
trict meetings’’ shall be recorded by the director. 
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A situation somewhat similar, but less aggravating as 
to the offense, arose in Massachusetts under an act which 
provides: ‘‘The school committee shall appoint a secre- 
tary and keep a permanent record book, in which all its 
votes, orders and proceedings shall by him be recorded.”’ 
Gen. St. Mass. 1860, ch. 38, sec. 22. In 1874 the Massachu- 
setts act was construed in Russell v. Inhabitants of Lynn- 
field, 116 Mass. 365, in an action where a pupil’s exclu- 
sion from school attendance for a minor offense was un- 
der consideration. The court said: ‘‘For the disobedi- 
ence of a regulation established to prevent tardiness, the 
plaintiff was suspended from a public school until she 
should conform to the rule. This action is brought under 
the statute which declares that ‘a child unlawfully ex- 
cluded from any public school shall recover damages there- 
for in an action of tort, to be brought in the name of such 
child by his guardian or next friend against the city or 
town by which such school is supported.’ Gen. St. c. 
41,sec.11. * * * The school committee are required 
to have the general charge and superintendence of all the 
public schools in town, and to keep a record of their 
votes, orders and proceedings. Gen. St. c. 38, secs. 16, 22. 
But this does not imply that all rules and orders re- 
quired for the discipline and good conduct of the schools 
shall be matter of record with the committee, or that 
every act in regard to the management of each school in 
these respects should be authorized or confirmed by for- 
mal vote. It would be practically impossible sufficiently 
to provide for such matters by a system of rules, how- 
ever carefully prepared and promulgated. Much must 
necessarily be left to the individual members of the com- 
mittee and to the teachers of the several schools. Huse 
v. City of Lowell, 10 Allen (Mass.) 149; Hodgkins v. In- 
habitants of Rockport, 105 Mass. 475.”’ 

The district school board is charged with the general 
care of the school, but we do not think the law contem- 


plates that the board should be censured or penalized for 
105 Neb.—5 
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inviting the patrons and citizens of the district to at- 
tend its meetings and counsel with its members. The 
rural school district is a democratic unit of government. 
It follows that its officers are and of necessity must be 
in close touch with all the citizens of the community and 
perhaps more especially with those who, as patrons, are 
most vitally and immediately interested in the welfare 
of the school. 

Counsel for plaintiff finally argues that his coustitu- 
tional right to attend school was violated when he was 
expelled. He cites section 6, art. VIII of the Constitution, 
which reads: ‘‘The legislature shall provide for the 
free instruction in the common schools of this state of 
- all persons between the ages of five and twenty-one 
years.’’ 

It will not be seriously contended that the funda- 
mental law contemplates the attendance at a public school 
of any pupil who, by reason of contumacious conduct, 
will not avail himself of the opportunity for free instruc- 
tion there offered to the youth of the state. If plaintiff’s 
schoolmates told the truth, and evidently the jury be- 
lieved them, his conduct was such that his attendance and 
his presence among them was not only a hindrance to 
their advancement but was as well a postive menace to 
the morals and to the safety of pupils who attended the 
school to avail themselves of the instruction that is 
guaranteed by the Constitution. 

The action of the board, in voting for expulsion, was 
a reasonable exercise of the power conferred upon it by 
the legislature for the preservation of morality and dis- 
cipline in the school. 24 R. C. L. 646, sec. 105 et seq; 
35 Cyc. 819. The district.board of a school district may 
invite the patrons and legal voters residing in the dis- 
trict to a special meeting of the board to confer with it 
upon the question as to whether a pupil charged with 
‘‘eross misdemeanors’’ shall be expelled pursuant to 
section 6785, Rev. St. 1913. That the persons so invited 
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joined with the board members in voting on the question 
of expulsion will not impair either the vote or the action 
of the board on that question notwithstanding the di- 
rector kept no formal record of the meeting. That plain- 
tiff committed gross misdeameonors and that he was a 
fit subject for expulsion sufficiently appear. The evi- 
dence, though somewhat conflicting, amply supports the 
verdict. 

Other alleged assignments of error are discussed in the 
brief of counsel, some relating to instructions and some to 
the admission of certain evidence. Upon examination we 
do not find reversible error. 

The judgment is 

AFFIRMED. 


CreicHton Gas, Evecrric Licht & Powrr Company, Ap- 
PELLEE, v. I. J. JAMISON ET AL., APPELLANTS: ALICE C. 
HouGu, INTERVENER, APPELLEE. , 


Fitep Juty 21, 1920. No. 20860. 


Vendor and Purchaser: Evipence. Evidence examined, and held to 
support the finding and decree of the district court. 


AppeaL from the district court for Knox county: 
Anson A. Wetcu, Juper. Affirmed. 


Richard Steele and M. H. Leamy, for appellants. 
W. A. Meserve, contra. 


Day, J. 

Creighton Gas, Electric Light & Power Company, a 
corporation, hereinafter designated the company, i11- 
stituted this action in the district court for Knox county 
against I. J. Jamison and F. B. Jamison, his wife, to 
cancel and set aside two certain deeds. executed and 
delivered by the company on July 20, 1915, in which 
I. J. Jamison is named as grantee, and to quiet the title 
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in said respective properties in the company. By a 
cross-petition I. J. Jamison prayed that the title to the 
respective properties be quieted in him, and that all 
machinery, poles and wires situated upon the premises 
hereinafter described as tract one, and the poles, wires 
and branch line running from said tract to the village 
of Bazile Mills, be decreed to be the property of I. J. Jami- 
son, and for an accounting of rents due upon the prem. 
ises described hereinafter as tract two. For the sake 
of brevity and convenience, the premises in controversy 
and described as the east 22 acres of the southwest 
quarter of the southwest quarter of section 27, in town- 
ship 30 north, range 5 west of the sixth principal. 
meridian, and a tract commencing at the southwest 
corner of the southeast quarter of the southwest quarter 
of section 27, township 30 nortn, range 5 west of the 
sixth principal meridian, thence east on section line 30 
rods, thence north at right angles to said section line 29 
rods to the intersection of Bazile creek, thence westerly 
along the south edge of said creek to the intersection of 
the west line of said southeast quarter of the southwest 
quarter with said creek, thence south on said west line 40 
rods to place of beginning, will be referred to as tract 
one; and the premises described as the east half of lot 
4, in block 1, of O. A. H. Bruce’s addition to the city 
of Creighton, Nebraska, will be referred to as tract 
two. 

By its decree the trial court quieted the title to tract 
one in the company, and quieted the title to tract two 
in I. J. Jamison, and also rendered decree against the 
company. and in favor of I. J. Jamison for $272, being 
rent for the premises described as tract two up to 
August 1, 1918. I. J. Jamison has filed an appeal from 
that portion of the decree quieting the title to tract one 
in the company. The company has filed a cross-appeal 
from that part of the decree affecting tract two, and the 
money judgment for rent. 
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The record shows that on and prior to July 12, 1915, 
the entire capital stock of the company was owned and 
held by I. J. Jamison, his wife, and two sons. On that 
date I. J. Jamison, acting for himself and the other 
stockholders of the company, entered into a contract 
with one Alice C. Hough, whereby the parties made a 
mutual exchange of their respective properties, I J. 
Jamison and his associates exchanging all of the capital 
stock held by them in the company, including the physi- 
cal property of the company, for an orange ranch owned 
by Alice C. Hough in California. By the terms of the 
transfer both properties were to be free and clear cf all 
incumbrances, and the actual transfer of the properties 
was to be made as near August 1, 1915, as practicable. - 
The company had its principal place of business in the 
city of Creighton, and furnished electric lighting for 
that city, as well as the village of Bazile Mills, the power 
being carried between the two points by a transmission 
line. It also had a pole line extending from the land 
described as tract one to the village of Bazile Mills, 
a distance of about two miles. Upon this tract a dam 
had been constructed for the purpose of generating 
electricity from the water power, as an auxilliary to the 
main power station in the city of Creighton. A system 
of line poles and wires connected tract one with the 
village of Bazile Mills and thus became a part of the 
plant. Seme two years prior to the trade, this dam had 
washed out and was not in condition to be used without 
considerable repairs being made upon it. The record 
also showed that, at the time of the contract between 
the Jamisons and Alice C. Hough, the company was 
the owner of, and held the record title to, three pieces 
of land, to wit, tract one, tract two, and the tract upon 
which the power plant was located. After signing the 
contract for the exchange, and on July 20, 1915, the 
company, by its then officers, I. J. Jamison, president, 
and D. R. Jamison, secretary, executed and delivered 
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to I. J. Jamison deeds conveying the title to tracts one 
and two before mentioned, which deeds were duly re- 
corded on July 21, 1915, in Knox county, Nebraska. It 
was claimed upon the trial that these two deeds were 
given in payment of $2,750 for advancements made by 
J. J. Jamison to the company. 

There is a sharp conflict in the testimony as to whether 
the lands described as tract one and tract two were to 
be included in the trade, but on a careful review of the 
testimony we are of the opinion that tract one was to be 
included in the terms of the exchange and tract two 
excluded. Both Mr. and Mrs. Hough in their testimony 
say that Jamison told them that the office property 
(tract two) belonged to him personally and was not to be 
considered as going in the deal, that nothing was said by 
him excluding in any way from the operation of the 
trade tract: one. Jamison’s testimony is to the effect 
that at all times he reserved from the trade tracts one 
and two. After the actual exchange had been made on 
August 6, the company leased from I. J. Jamison tract 
two. This transaction would: be entirely inconsistent 
with the idea of ownership, and clearly indicates that 
Alice C. Hough understood that tract two was not in- 
cluded in the deal. There was an effort made on the 
part of I. J. Jamison to show that the deeds to him made 
by the company were based upon a contract between 
himself and the company made long prior to-the trade 
in question, by which these deeds were to be given in 
payment for advances made by him to the company. The 
testimony on behalf of I. J. Jamison, in so far as it af- 
fected tract one, had so many earmarks of bad faith that 
the trial court was amply justified in finding that there 
was no consideration to support the deed from the com- 
pany to him as to tract one. The testimony of Mr. Hough, 
who examined the property as agent of the wife, estab- 
lishes that Jamison represented that this tract belonged 
to the company and was a part of the system, and while 
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Mr. Hough did not examine tract one on account of a 
- bridge being washed out, the property was described to 
him, and he was told what was on it; that it was not then 
being used; that it was a rough piece of land and of but 
little value; and that it was in the contemplation of the 
company to take down the poles and wires and use them 
for extending the line to a German church. 

The contract between the parties of July 12, 1915, 
is inartistically drawn, but fairly interpreted shows that 
the Jamisons were to transfer all the shares of the capi- 
tal stock of the company to Alice C. Hough, who would 
thereby become the sole stockholder in the company. The 
contract further described the physical property then 
owned by the corporation. This was described in very 
general terms, among the items of property listed being, 
‘all pole lines, wires, meters, switches, conduits, fixtures, 
and land and buildings.’’ That it was the intention of 
the parties that all the lands and buildings then belonging 
to the company, except such as were specifically reserved, 
should be included in the transaction, is, we think, free 
from doubt. Just prior to the signing of the contract, the 
evidence shows that I. J. Jamison acting for himself and 
the other stockholders represented that there were no 
debts against the company, and all of its physical prop- 
erty, including the land, was free from incumbrance. In 
the light of the testimony, and the clear intention of the 
parties as to what property was to be included in the 
transfer, it would be a fraud, which no court would per- 
mit, to allow the parties to the contract, who were the 
officers of the company, to, in the name of the company, 
transfer its property to one of their number between the 
time of the signing of the contract and the actual transfer 
of the property. Good faith and fair dealing require that 
the status of the property should remain in the same con- 
dition, except such as was specifically reserved from the 
operation of the contract. 
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Some questions of law are presented in the appellants’ 
brief; but, in the view we have taken of the testimony, 
the authorities presented have no application. As we 
view it, only questions of fact are presented in this case. 

‘Upon an examination of the entire record, we are 
satisfied that the finding and decree of the district court 
is sustained by the evidence, and is clearly right. In the 
court below each party was decreed to pay one-half of 
the costs. In this court the costs on the appeal will be 
borne by the appellants, including the costs of briefs. 
The costs in this court on the cross-appeal will be borne 
by the cross-appellant.: 

The finding and decree of the district court is 

AFFIRMED. 


NANNIE I. MAURER, APPELLEE, V. ANDREW N. FEATHER- 
STONE, APPELLANT. 


Fitep Juty 21, 1920. No, 21041. 


J. Sales: AGENT PRINCIPAL DestoR AFTER RESALE. “A consignee, by the 
terms of his agency, may be the agent of the consignor until the 
consigned goods are sold, and, when they are sold, become, as 
between him and the consignor, the purchaser of and principal 
debtor for the goods sold.” Nutter v. Wheeler, 2 Low. (U. S. D. 
C.) 346. 

2. Appeal: Conrulctinc Evipence: Review. ‘Where, in an action at 
law, the evidence is conflicting, it is not the province of this court 
to examine it further than to see that there is sufficient to justify 
the conclusion reached.” Young v. Kinney, 85 Neb. 131, followed. 


3. Evidence examined, and held to support the judgment. 


AppgEAL from the district court for Douglas county: 
Les S. ESTELLE, Jupce. Affirmed. 


Daniel H. Sheehan and Organ & Sheehan, for appel- 
lant. 


A. P. Lillis and Richard 8. Horton, contra. 
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Day, J. 

The plaintiff, Nannie I. Maurer, recovered a judgment 
in the district court for Douglas county against the de- 
fendant, Andrew N. Featherstone, for $1,385.87. Fea- 
therstone has appealed. The trial was had to the court, 
a jury being waived. The plaintiff has succeeded to all 
the rights of J. W. Blackstone under the contract which 
is the basis of the action. 

The question argued turns largely upon the interpreta- 
tion to be placed upon the contract, whether it be held 
a contract of agency, as contended by the defendant, or 
whether it be construed as a contract of sale, as contended 
by the plaintiff. The contract, omitting the inventory, is 
as follows: ‘‘Omaha, Neb., May 3, 1909. Received of 
J. W. Blackstone the following described property on 
consignment, to be sold by us and the proceeds accounted 
for every two weeks from the date hereof. It is hereby 
agreed and understood that the property belongs to J. 
W. Blackstone, that it is to be sold by A. N. Featherstone 
and C. K. Jones, who are to stand all the expense of 
storage and selling and pay the said J. W. Blackstone 
every two weeks in cash 75 per cent. of the invoice price 
for all goods sold. C. K. Jones, A. N. Featherstone, by 
C. K. Jones.’’ Under this contract Featherstone in De- 
cember, 1909, sold the stock remaining in his hands to one 
Coatsworth, describing it in the contract as ‘‘a certain 
stock of merchandise valued at $1,200, consisting of office 
supplies and office fixtures (office furniture),’’ in monthly 
instalment payments, taking Coatsworth’s notes therefor. 
In these notes Featherstone was named as payee. The 
contract between Featherstone and Coatsworth is also . 
drawn in uncertain terms, containing the elements of a 
conditional sale and-a chattel mortgage. After making 
three monthly payments upon his purchase, Coatsworth 
made default, and the stock was turned back to Feather- 
stone. Upon this state of facts the plaintiff claims that 
she is entitled to recover under the contract, while the de- 
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fendant claims that he is holding. the goods as agent for 
the plaintiff, and offers to return them to her. It does not 
clearly appear in the record how Featherstone succeeded to 
the interest of Jones and Featherstone in the contract, but 
there seems to be no point made in the brief but that he 
was the successor in interest of the consignees. The con- 
tract of sale which Featherstone made with his purchaser 
was not made for and on behalf of the consignor, but for 
his own individual benefit. The terms of his sale to his 
purchaser were entirely different from those under his 
contract with the consignor. 

The contract now before us must be construed as a 
whole, giving meaning to its several parts in an effort to, 
arrive at the intention of the parties. When so construed, 
we believe that the goods were to be treated as a bailment 
in the hands of the consignees, with the right of sale, and, — 
when that right was exercised by the consignees, the re- 
lationship of debtor and creditor as between the consignor 
and consignees at once arose. 

The case of Nutter v. Wheeler, 2 Low. (U.S. D.C.) 
346, in its facts, is very similar to the case at bar. In 
that case it is held: “A consignee, by the terms of his 
agency, may be’the agent of the consignor until the con- 
signed goods are sold, and, when they are sold, become, 
as between him and the consignor, the purchaser of and 
principal debtor for the goods sold.’’ The same principle 
is announced in Ez parte White, L. R. 6 Ch. App. (Eng.) 
397; Depew v. Keyser, 3 Duer (N. Y.) 335. See note 
under Ferry & Co. v. Hall, L. R. A. 1917B, 620. 

It is also argued that the plaintiff’s claim is barred by 
the statute of limitations; that the evidence of the plain- 
tiff’s witness that there had been a payment of $1 upon 
the claim which tolled the statute is not worthy of serious 
consideration. Upon this point there was a conflict in . 
the testimony. In such case, it being a law action, it is 
not the province of this court to examine the evidence 
further than to see that there is sufficient evidence to 


~) 
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sustain the conclusion reached. The evidence before the 
court in this case was sufficient to justify the judgment. 

Other questions were discussed relating more particu- 
larly to the rulings of the court on the questions of evi- 
dence. We deem it unnecessary to discuss them. Suffice 
it to say they have been considered in consultation, and 
we find uo error in the rulings. 

The judgment of the district court is 

AFFIRMED. 
Lerron and Atpricu, JJ., not sitting. 


STATE, BX REL, CLARENCE A. DAYIS, RELATOR, vy. ESKER M. 
Cox ET AL., RESPONDENTS. 


Fitep Juty 21, 1920. No. 21611. 


1. Schools and School Districts: ConsouiwaTEn Scuoort Act: ConsriTu- 
TIONALITY. The act covering consolidated schools (Laws 1919, 
ch. 248) held constitutional, as not defective in title, and not shown 
invalidated through failure of proper procedure in enacting. 


2, Statutes: ConsriturionaLity. The Constitution does not require 
that every step in the course of enacting bills be recorded in the 
journal, and the enrolled bill, duly authenticated and approved, 
is prima facie evidence of a compliance with those constitutional 
requirements in its passage, which are not expressly required by 
the Constitution to be shown on the journal. 


3. : : PresuMpTiIon. The silence of the journal on mat- 
ters, not expressly required to be entered on the journal record, 
does not conflict with the presumption of the regularity of the 
passage of the bill afforded by the enrolled bill; but, in order to 
destroy the presumption of regularity afforded by it, the journal 
must clearly, explicity and unequivocally disclose the irregularity 
in passage, 


4, 7 : SuBSTITUTION of NEW BILL sy AMENDMENT. The 
method of substituting an entire new bill by amendment, when 
the changes by way of amendment are strictly germane to the 
original, is not unconstitutional, is in accord with universal legis- 
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lative procedure, and it is unnecessary that a bill, which has been 
read the first and second time before such amendment, shall be 
again placed on first and second reading before passage. 


: Printinc. The record does not disclose that the bill, 
with amendments, was not printed before final passage, and the 
act is not unconstitutional on that objection. 


: AMENDMENT. The enactment is not in violation of 
section 11, art. III of the Constitution, providing that no law shall 
be amended unless the new act contains the section or sections 
so amended, and the section or sections so amended be repealed. 


: ConsotipaTep Scnoot Act: VaLiprry. The provision of the 


bill, providing an appropriation, is invalid, since the bill did not 
originate in the house, but this provision is not so essential to 
the entire act that it can be presumed that the legislature would 
not have passed the act without it, and, therefore, does not in- 
validate the act as a whole. 


Original proceeding in quo warranto to determine the 
right of respondents to hold office as members of a 
board of education. Action dismissed. 


Stewart. Perry & Stewart, Lambe & Butler and Clar- 
ence A. Davis, Attorney General, for relator. 


O. E. Shelburn, Peterson & Devoe and George W. 
Ayres, contra. 


FLANSBURG, J. 

Action in quo warranto, commenced in this court, to 
. try the right of the members of the board of educa- 
tion of Consolidated School District No. 2 of Harlan 
county to hold office. The school district referred to 
and offices now held by respondents were created under 
and by virtue of chapter 243, Laws 1919. Relator con- 
tends that this act is unconstitutional. 

The first objection made is that the bill was amended 
in one house of the legislature, that these amendments 
were not concurred in by the other house, and that, 
therefore, the two branches of the legislature did not 
pass the bill in the same and final form. 


“1 
“1 
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The legislative journals show that the bill was intro- 
duced in the senate as Senate File No. 261. After being 
passed by that body and transmitted to the house, it 
was ‘referred to the committee on education, and on 
April 10, 1919, reported out of that committee, with 
recommendation that the bill be amended in two specific 
particulars. The report was adopted. On April 12 the 
sifting committee recommended that the bill be placed 
on the sifting file with ‘‘no amendments.’’ The commit- 
tee of the whole reported the bill, with recommendation 
that the ‘‘house ‘amendments’’ be engrossed, and that 
the bill be placed on the calendar for third reading. No 
report of the committee on engrossed and enrolled bills 
is shown, nor is there any further record of any action 
taken on this bill until on April 14, when it appears that 
the bill was read the third time and put upon its pas- 
sage. At that time the speaker, in the usual form, declar- 
ed: ‘‘This bill having been read at large on three dif- 
ferent days, and the same with all of its amendments hav- 
ing been printed, the question is, shall the bill pass?”’ 
The record further shows the vote taken and, ‘‘a consti- 
tutional majority having voted in the affirmative, the 
speaker declared the bill was passed and the title agreed 
to.”? The house then reported to the senate that it had 
passed Senate File No. 261. In this report there was 
no mention that any amendments had been made. The 
bill was enrolled without any house amendments, and 
the presiding officers of each house and the governor 
signed the bill in that form. 

The bill was not duly enacted unless it was voted up- 
on and passed by both houses in its final form. Moore 
v. Neece, 80 Neb. 600; Cleland v.-Anderson, 66 Neb. 
252, 262. 

Does it affirmatively and unequivocally appear from 
the record that the bill was not so passed? 

In the majority of jurisdictions a bill is conclusively 
. presumed to have been regularly enacted when the en- 
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rolled bill, properly authenticated and approved, is filed 
with the secretary of state, and the courts in those 
states have no power to look to the legislative records 
to see whether the constitutional requirements have been 
complied with. 36 Cyc. 973. We have a more liberal 
rule in this state. An enrolled bill is only prima facie 
evidence of a compliance with the constitutional re- 
quirements in its passage, and this presumption is re- 
buttable. If the legislative journals clearly and ex- 
‘plicitly contradict the evidence furnished by the .enroll- 
ed bill, the journals will control. Webster v. City of 
Hastings, 59 Neb. 563; State v. Burlington & M. R. R. 
Co., 60 Neb. 741; State y. Abbott, 59 Neb. 106; State 
v. Frank, 61 Neb. 679; Stratton v. State, 79 Neb. 118. 
The Constitution does not expressly require that all 
steps in the passage of a bill shall be spread upon the 
journals, and, though the legislature is required to keep 
journals of its proceedings, an omission to show a step 
in the procedure in the course of enactment raises no 
presumption that such step was not taken, except as 
to those acts which the Constitution explicitly requires 
shall be shown upon the journal, such, for instance, as 
yeas and nays on final passage. People v. Illinois State 
Board of Dental Examiners, 278 Ill. 144; Perry v. State, 
214 8. W. (Ark.) 2. Where the journal is silent, there- 
fore, as to such steps not expressly required to be shown, 
the enrollment, authentication and approval of the bill 
will suffice to supply the proof that the step was taken. 
As said in State v. Frank, 60 Neb. 327, 333: “The en- 
rolled bill has its own credentials; it bears about it le- 
gal evidence that it is valid law; and this evidence is 
so cogent and convineing that it cannot be overthrown 
by the production of a legislative journal that does not 
speak, but is silent. Such seems to be the conclusion reach- 
ed by a majority of the courts; and such, certainly, is 
the trend of modern authority. To hold otherwise would 
be to permit a mute witness to prevail over evidence - 
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which is not only positive, but of so satisfactory a char- 
acter that all English and most American courts regard 
it as ultimate and indisputable.’’ 

Upou examining the history of the statute in contro- 
versy, we find that the journal does not explicitly show 
that the hcuse, on final passage, voted amendments to 
the bill. It is true that the report of the committee on 
education proposing amendments was adopted, and that 
the committee of the whole ordered the ‘‘house amend- 
.ments’’ engrossed. The proceedings in committee of the 
whole are not set forth; neither is it shown what the 
‘‘house amendments’’ were when the bill emerged from 
that committee. The journal does not show any report 
of the committee on engrossed and enrolled bills after 
this bill had been referred to it, nor does the record set 
out the bill or what it contained when it was finally voted 
upon. When reported to the senate, the record does not 
show that the bill was transmitted with amendments. So 
far as the record goes, the house may have receded from 
the proposed amendments before final passage, and pass- 
ed the bill in its original form—the form in which it was 
signed and authenticated by the presiding officers of the 
two houses. There is some indication, at least, that this 
was done, from the fact that, in transmitting the bill to 
the senate, no amendments were noted. No significance 
can be attached to the words of the speaker, at the time 
of third reading, to the effect that, ‘‘this bill having been 
read at large on three different days, and the same with 
all of its amendments having been printed, the question 
is, shall the bill pass?’’ for that stereotyped phrase, as 
the journal shows, is used for all bills put on final pas- 
sage, whether they carry amendments or not. 

The journal record is not clear and complete. It does 
not affirmatively show that the bill was ever engrossed 
with amendinents, nor that the house did not recede from . 
proposed amendments prior to the final passage. On the 
other hand, there is evidence tending to the inference 
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that the amendments were, in fact, withdrawn. There 
being no clear and unequivocal proof that the house 
adopted amendments which are not shown in the enroll- 
ed bill, the journal record is insufficient to impeach the 
evidence arising from the enrollment of the bill and the 
authentication by the presiding officers of the two houses 
that the bill was duly passed. 

Such is the holding in the case of Perry v. State, supra, 
in a case almost identical with this, and similar rulings 
are found in State v. Dean, 84 Neb. 344, and In re Ap- 
praisement of Omaha Gas Plant, 102 Neb. 782. In the 
case of Perry v. State, supra, the senate amended the bill 
and ordered it engrossed for third reading. These amend- 
ments were not found in the bill as signed by the gover- 
nor. That case differs, and goes a step farther than this, 
in the fact that the committee on engrossed and enrolled 
bills reported the bill back as ‘‘correctly engrossed ’’ be- 
fore it went to third reading. The court said (214 8. W. 
2, 4): 

‘‘After being engrossed, it was within the province 
and power of the senate to have ordered the bill placed 
back on its second reading for amendment, and to have 
receded fom the amendment engrossed into the bill, or to 
have stricken the amendment from the bill, and, should 
such course have been taken, it would not have been nec- 
essary to its validity to have entered these steps, con- 
cerning the amendment, on the journal. 

‘“‘The silence of the record in this regard would not 
conflict with the presumption that such course was pur- 
sued by the senate. The silence of a legislative journal, 
on matters not required to be entered on the journal, 
cannot conflict with the presumption of the regularity of 
the passage of a bill. It is only in matters where the 
journal does speak, or where it is required to speak, inet 
it could conflict with such presumption.”’ 

The next contention made is that the bill as passed was 
not read in the senate on three separate days. The jour- 
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nal shows that the bill was introduced by the governor 
on April 4 and read the first time under the title: ‘“‘A 
bill to provide for the districting of consolidated schools 
and to repeal section 2, chapter 121, Session Laws of 
1915, relating to consolidated school districts, and to 
repeal chapter 229, Session Laws of 1917, relating to 
the districting of school districts, and to declare an emer- 
gency.’’ The bill was read the second time on April 7, 
and on that day the committee on education recommend- 
ed amendments in the nature of a substitute bill, and 
these amendments were again recommended by the com- 
mittee of the whole on April 8. By these amendments 
the title was changed to read as follows: ‘‘A bill for an 
act to provide for the districting of all territory into 
districts for consolidated and high schdol purposes, and 
to provide for the organizing and operating of the same, 
and to repeal chapter 229, Session Laws of 1917, and sec- 
tion 2 of chapter 121 of the Session Laws of 1915.” All af- 
ter the enacting clause was amended by a substitute bill. 
The body of the bill, as originally introduced, is not dis- 
closed. The subject expressed in the original title was 
to provide for districting consolidated schools. By the 
amendment to the title, provision was added for “organ- 
izing and operating of the same.’’ Redistricting could 
not take place without a provision for organizing and 
operating the same, under the districts as newly created. 

We see no material nor substantial change in the title 
which is not strictly germane and proper. No doubt the 
body of the act was amended in a manner entirely ger- 
mane to the act originally introduced. There is no record 
to the contrary, and nothing to rebut the presumption that 
the amendment, in the nature of a substitute bill, was 
properly made. Our court has held that a substitute bill 
which is germane to the original is not a new bill. Chit- 
tenden v. Kibler, 100 Neb. 756. See also Thrift v. Towers, 
127 Md. 54. And it is the rule that it is unnecessary, as 


each amendment is made, to begin again and read the 
105 Neb.—6 
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bill three times as amended. State v. Ryan, 92 Neb. 636; 
Cleland v. Anderson, supra; Richards v. State, 65 Neb. 
808. 

It is objected that the bill and amendments were not 
printed before final passage. The record does not af- 
firmatively disclose such to be the fact. On the con- 
trary, it is recorded that on final passage the bill with 
amendments had been printed. There appears to be no 
basis for that contention. , 

It is argued that the bill did not contain the section 
or sections sought to be amended, nor repeal the sections 
of the statute so amended. The bill does not purport to 
be an amendment of the former sections, but enacts en- 
tirely new legislation upon the same subject matter, and 
repeals the former sections covering that matter. Such 
enactments are not in violation of the constitutional re- 
quirement that no law shall be amended unless the new 
act contains the section or sections so, amended, and the 
section or sections so amended shall be repealed. | 

It is objected that the title to the bill contains more 
than one subject, and does not clearly express the pur- 
pose of the act. It is clear that the law had one general 
subject—the redistricting for schools. This necessarily 
contemplated all necessary provisions incidental to the 


‘creation, organization and operation of such consolidated 


districts. State v. Amsberry, 104. Neb. 279; Cathers v. 
Hennings, 76 Neb. 295; State v. Power, 63 Neb. 496; 
Stewart v. Barton, 91 Neb. 96; State v. Ure, 91 Neb. 31; 
Robson v. Kerrigan, 151 Cal. 40; Gay v. District Court, 
41 Nev. 330, 3 A. L. R. 224; People v. Crissman, 41 Colo. 
450; Adams v. Iten Biscuit Co., 162 Pace. (Ola.) 938 ; 
36 Gye. 1017. 

Again, it is argued that the bill is one appropriating 
money, and, under the provisions of the Constitution, 
should have originated in the house. The act provides 
that all consolidated districts, organized under the law, 
shall be awarded and paid out of the state treasury, from 
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moneys not otherwise appropriated, a certain sum of 
money toward the furnishing of equipment, together with 
a certain sum annually. This provision of the statute is 
not directly involved in this case, except in so far as it 
may give character to the act as a whole as an appropria- 
tion bill, in the light of the requirement of the Constitu- 
tion that all appropriation bills must originate in the 
house. The creation of the obligation to pay by the 
state would not, in itself, be an appropriation, but this 
act goes further, and provides that payments shall be 
made from certain moneys in the state treasury not other- 
wise appropriated. This directly creates a charge upon 
those funds, and to that extent is an appropriation. As 
an appropriation bill it could not be sustained, since it 
did not originate in the house. But it is not essentially 
an appropriation bill. The appropriation made was only 
au incident to it. That provision of the act cannot be 
said to be an essential part of the act, for the act would 
be complete without it, and, though such provision, by 
providing the method of payment of state aid, created an 
appropriation, it is not so connected with the subject- 
matter of the entire act that we can presume that the 
legislature would not have passed the remainder of thie 
act except for this provision. The one invalid provision, 
therefore, would not invalidate the entire act. Merrill 
v. State, 65 Neb. 509. 

The respondents hold their office under a vatid enact- 
ment. The action is therefore dismissed, and costs taxed 
to relator. 

DISMISSED. 

Ross, J., dissenting. 


Morrissey, C. J., and Aupricu, J., not sitting. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1920. 


Frep Girvarp v. Micwart L. Crark, Suerirr. 
Firep SepTemMBER 27, 1920. No. 21455, 


1. Habeas Corpus: Discnance or Prisoner: Ricut oF AppEAL. A public 
officer entrusted with the custody of a prisoner, who is made re- 
spondent in a habeas corpus proceeding, has the right to have 
reviewed an order discharging the prisoner from custody. 


2. Appeal: MoTion rok New Tria: Review. This court will not con- 
sider a showing that a party was “unavoidably prevented” from 
filing his motion for a new trial within the statutory time, so 
as to permit a review of the questions raised by the motion for a 
new trial, where the showing was not filed in the district court 
until after the motion was overruled, and there is nothing to 
indicate that the district court had the facts before it, so that it 
was at liberty to consider, or did consider, the merits of the 
motion. 


3. Habeas Corpus: Venue. An application for a writ of habeas corpus 
to release a prisoner confined under sentence of court must be 
brought in the county where the prisoner is confined. 


: Jortspicrion. Where application is made for a writ of 
habeas corpus to the district court of a county other than the one 
in which the prisoner is confined, and the officer in whose custody 
the prisoner is held brings the latter into court and submits to 
the jurisdiction without objection, the prisoner is then under 
confinement in the county where the action is brought and the 
court has authority to inquire into the legality of his restraint. 


: APPLICATION: SuFFIcIENCY. An application for a writ of 
habeas corpus, which shows that the petitioner has been convicted 
of a: felony on a plea of not guilty, without a jury trial, of non- 
support of his wife and child, and has been committed to jail, states 
facts sufficient to warrant the issuance of the writ. 


(84) 


Vou. 108] SEPTEMBER TERM, 1920. 85 


Gillard v. Clark. 


Error to the district court for Franklin county: WIL- 
LiAM A. DitwortH, JupGe. Affirmed. 


Baker & Ready and Samuel O. Cotner, for plaintiff in 
error, 


Berward McNeny, contra. 


Morrissey, C. J. 

The district court for Douglas county sentenced Fred 
Gillard to 60 days in the county jail for nonsupport of 
his wife and child. Gillard applied to the district court 
for Franklin county for a writ of habeas corpus, alleg- 
ing that his commitment was illegal. A hearing was had 
and the petitioner was ordered discharged. Respondent, 
the sheriff of Douglas county, has brought the case to 
this court for review. 

A motion to dismiss the petition in error has been filed 
by the petitioner on the grounds, among others, that 
an order discharging a prisoner on habeas corpus is not 
reviewable; that, if such order is reviewable, the pro- 
ceedings must be taken by the state through the attorney 
general, or his representative, and cannot be brought by 
a custodial officer; and that the motion for a new trial 
was not filed within the statutory time. 

1. At common law a judgment remanding or discharg- 
ing a prisoner in a habeas corpus proceeding was not 
_ reviewable. 12 R. C. L. 1256, sec. 74. In this state, how- 

ever, the right of review in such cases has always 
been recognized. And ever since Atwood v. Atwater, 
34 Neb. 402, where the question appears first to have 
been raised, this review has been permitted to the state 
as well as the petitioner. There is no force in the peti- 
tioner’s argument that the only right of review in a 
habeas corpus proceeding, where the prisoner has been 
discharged, is under section 515 of the Criminal Code 
(Rev. St. 1913, sec. 9185), on exceptions taken by the 
attorney general or county attorney for the purpose of 


° 
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obtaining a ruling from this court on a question of law, 
but in no way affecting the liberty of the petitioner. 

2. Was the respondent a proper party to prosecute 
this case? It is well established that a public officer en- 
trusted with the custody of a prisoner who is made re- 
spondent in a habeas corpus proceeding has the right to 
a review of an order discharging the prisoner. State v. 
Huegin, 110 Wis. 189, 62 L. R. A. 700; Miller v. Gordon, 
93 Kan. 382; Davis v. Smith, 7 Ga. App. 192. These 
cases are in accord with the spirit of our Code provisions. 

3. We come now to a consideration of the motion for 
a new trial. The judgment of the trial court was ren- 
dered October 15, 1919. The motion for a new trial was 
filed October 17, 1919. Court had adjourned its term 
October 16, 1919. The motion was filed within the three- 
day period prescribed by statute, but not before the close 
of the term. Ata subsequent term the court overruled 
the motion. On the succeeding day respondent filed a 
showing that he was ‘‘unavoidably prevented’’ from fil- 
ing the motion for a new trial during the term at which 
the judgment was rendered. Whatever may be the suffi- 
ciency of the showing to excuse the delay in filing the 
motion for a new trial, we cannot consider the affidavit 
for the reason that there is nothing in the record to 
indicate that the district court was ever apprised of 
the facts contained in it. We are therefore not at 
liberty to review any of the questions which were re- 
quired to be presented to the district court by motion 
for a new trial. Tait v. Reid, 91 Neb. 235. 

4. This does not, however, prevent us from passing 
upon the question whether the district court had juris- 
diction to issue the writ in this case. In In re White, 
33 Neb. 812, this court held that ordinarily habeas corpus 
proceedings should be instituted in the county where the 
unlawful restraint is alleged to exist. In State v. Porter, 
78 Neb. 811, it was held that, when the right of personal 
liberty makes it necessary, the district court or a judge 
thereof at chambers may, in the exercise of a sound 
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legal discretion, issue a writ of habeas corpus to another 

county of the state outside of his judicial district. That 
case involved the right to the enstody of a child as be- 
tween father and grandparents. The argument in sup- 
port of permitting the writ to issue to another county 
of the state can have no force in a case like the present 
where the petitioner is confined under sentence of court, 
presumed to be lawful. Nor is any reason apparent why a 
public officer, having a prisoner in custody under man- 
date of court, should be required to appear in another 
county and defend against a proceeding in habeas cor- 
pus. The prisoner ig not subjected to hardship in the 
matter of procuring witnesses or in other incidents of 
trial by being required to bring his action in the county 
where he is confined, since the question to be determined 
is not one of complex fact, but simply one of law as to 
the validity of the proceedings under which the commit- 
ment was made. We are therefore of the opiniou thai 
an application for a writ of habeas corpus to release a 
prisoner confined under sentence of court must be 
brought in the county where the prisoner is confined. 
12 R. C. L. 1218, sec. 38. And where proceedings are 
instituted in another county, it is the duty of the court, 
on objection to its jurisdiction, to dismiss the proceed- 
ings. 

5. But where application is made for a writ of habeas 
corpus to the dstrict court of a county other than that 
in which the prisoner is confined, and the officer in 
whose custody the prisoner is held brings the latter into 
court and submits to the jurisdiction without objection, 
the prisoner is then under confinement in the county 
where the action is brought, and the court has authority 
to inquire into the legality of his restraint. Jn this ease 
respondent filed au answer and return stating: “That 
as respondent in this action, he now has the said 
George Fred Gillard in court, subject to the order of this 
court.”” The judgment of the district court for 
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Franklin county cannot therefore be sect aside for want 
of jurisdiction. 

6. One other question is presented by respondent 
which we are at liberty to consider, namely, whether 
the application states facts sufficient to authorize the 
issuance of the writ. The application shows that the 
petitioner was denied a jury trial, and this, although 
the charge on which he was tried was a felony, being 
punishable, in the discretion of the court, with a peni- 
tentiary sentenée. This fact is one which would make 
the commitment void. Michaelson v. Beemer, 72 Neb. 
761. No copy of the complaint or information filed 
against the petitioner is contained in the record, and 
there is no way for us to determine whether he ever 
was lawfully charged with crime. Under the circum- 
stances, the judgment of the district court must be 
affirmed. 

AFFIRMED. 

Dean and Atpricu, JJ., not sitting. 


In rE EStatE or JOHN O’CONNOR. 
CHARLES O’CONNOR ET AL., APPELLEES, v. JOHN SLAKER, 
ADMINISTRATOR DE BONIS NON, Ef AL., APPELLANTS. 


FILED SEPTEMBER 27, 1920. No. 21036. 


1. Evidence: Expert oN HANDWRITING. The value of the testimony of a 
handwriting expert on the issue of forgery depends largely on tha 
cogency of the reasons for his opinion. 


: Expert axd OPINION EvIDENCE. The mere opinion of wit- 
nesses who testify alone from familiarity with a signature and 
from comparing genuine and disputed writings has less weight 
generally on the issue of forgery than expert opinions based on 
scientific skill and sound reasons, 


: Expert oN Hanpweritinc. The result of comparisons made 
by handwriting experts is a character of evidence sanctioned by 
statute and merits proper consideration on the issue of forgery 
in a civil action. 
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4. Wills: Forcery: Evinencre. Testimony of handwriting experts that 
a will offered for probate is a forgery, if based on sound reasons 
and circumstances supporting that theory, may be sufficient to 
overturn the testimony of subscribing witnesses that they saw the 
will executed. 


5. 3 : ———. On the issue that a will offered for probate 
is a forgery, the testimony of subscribing witnesses that it was. 
duly executed may be overthrown by any probative proof. either 
direct or circumstantial, if admissible under the ordinary rules 
of evidence. 


6. : _ : Presumption. After substantial evidence 
has been adduced in support of the plea that a will offered for 
probate is a forgery, there is no presumption that the persons 
purporting to be subscribing witnesses told the truth in testifying 
that they saw the will executed, though not directly impeached 
or directly contradicted. 


7. : : ——, After contestants adduce credible proof 
that the will offered for probate is a forgery, it is error for the 
triers of fact to entertain the presumption that subscribing wit- 
nesses, in testifying that it was duly executed, told the truth 
merely because they were not directly impeached, but the issue 
must be determined from all evidential facts considered in their 
proper light in connection with the plea that the will is genuine 
and with the charge of forgery. 


8. ——: : . Where circumstances show that subscrib- 
ing witnesses testified falsely that the will offered for probate had 
been duly executed, the will may be rejected without direct proof 
that their reputations for truth and veracity were bad or that 
such witnesses were corrupt or dishonest. 


9. : 7 . Evidence summarized in the opinion held 
to show clearly thai the will offered for probate is a forgery. 


10. Appeal: ReversaL. Where the evidence shows that the judgment 
from which the appeal is taken is clearly wrong on the sole issue 
of fact, it will be reversed, if properly challenged on that ground 


AppKAL from the district court for Adains county: 
Harry S. Duncan and Witiiim C. Dorsry, JunGEs. 


Tibbets, Morey & Fuller, Sutton, McKenzie, Cox 
Harris, W. T. Thompson, J. A. Gardiner, McDonough & 
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McDonough and Burkett, Wilson, Brown & Wilson, for 
appellants. 


F. P. Olmstead, J. W. James and J. B. O’Connor, 
contra. 


Ross, J. 

This is a proceeding commenced in the county court 
of Adams county to probate an instrument alleged by 
proponents to be the will of John O’Connor, who died 
in Hastings, Nebraska, August 17, 1913. The county or 
probate judge received the document by mail Septem- 
ber 12, 1917, without any letter of transmittal. Propo- 
nents offered it for probate. Parties claiming to be 
heirs of decedent, but ignored in the will, contested it as 
a forgery. The county or probate court, the court of 
exclusive, original jurisdiction, found that the instru- 
ment offered was not the will of decedent and refused to 
probate it as such. Proponents appealed to the district 
court, where, upon a trial without a jury, the will was 
sustained as genuine. To reverse the judgment of the 
district court the contestants have appealed to this court. 

The controlling question for determination is the 
sufficiency of the evidence to sustain the finding that 
the instrument offered for probate is the will of de- 
cedent. 

John O’Connor went to Hastings alone more jhan a 
third of a century ago and resided there like a recluse 
until his death. He settled among strangers. He was 
a cobbler, and pursued his trade and business diligently, 
lived modestly and left the community at long inter- 
vals for brief periods only. In the meantime his es- 
tate increased until it exceeded in value $100,000. At 
the time of his death the neighbors who had known him 
best and the persons whose business relations with him 
had extended over a long period of years knew nothing 
about his early history or his family connections. Since, 
however, many persons claiming to be his heirs and a 
number of his purported wills have engaged the atten- 
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tion of the courts. One of the alleged wills was found to 
bea forgery. In re Estate of O’Connor, 101 Neb. 617. _ 
The will in controversy now is in form as follows: 

“T, John O’Connor, of Hastings, Adams county, Ne- 
braska, make, publish and declare this my last will and 
testament, hereby annulling and revoking all other wills 
and testaments made by me. 

“First. It is my will that all my just debts including 
expenses of my last illness and funeral expenses be paid. 

‘Second. It is my will that a suitable monument 
mark my last resting place and that my brother or his 
heirs, if located, take charge of and bury my remains. 

“Third. Having all my life remained single and un- 
married and having at this date no wife or children to 
inherit my property and having no relatives now living 
unless my brother Charles or his heirs survive me, I 
hereby dispose of my property and effects as follows, 
to wit: 

‘‘Wourth. Iwill, bequeath and devise all my property, 
be it real, personal or mixed and where ever situate, 
if he be living, to my said brother Charles and if he be 
dead, I will, bequeath and devise all my said property 
to his heirs. y 

‘Fifth. Should my said relatives fail to claim under 
this will within five years after my death, then and in 
that event, it is my will that all my property, be it real, 
personal or mixed and where ever situate go and be 
used for the purpose of founding an orphanage for 
homeless children of the state of Nebraska, not including 
the cities of Lincoln and Omaha. 

“‘One of the provisions herein being that no child 
shall be and remain an inmate of said orphanage longer 
than ten years, or after said child hag reached its 
tenth birthday. 

‘*A second provision is that all sums of money spent 
or used in founding or maintaining such orphanage be 
under the management and control of three directors or 
‘trustees, one of whom shall be rxy executor hereinafter 
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named or his successor, which said successor shall be 
named or appointed from Adams county, Nebraska, by 
the then acting governor of the state of Nebraska. The 
other two trustees shall be named from Adams county, 
Nebraska, aforesaid by the then acting mayor of Has- 
tings, Nebraska, and the then acting judge of the circuit 
court of Adams county, Nebraska. 

‘“‘A third provision is that said orphanage and all 
property incident thereto be located in Adams county, 
state of Nebraska. 

‘‘Should it be ascertained that my estate would be 
insufficient to maintain said orphanage as hereinbefore 
provided then I would suggest and it is my will, that. 
the age limit of children in said orphanage be reduced, 
unless the state of Nebraska would make up the de- 
ficiency. 

‘Sixth. I hereby appoint my trusted friend, Mr. W. 
H. Lanning of Hastings, Nebraska, executor of this, my 
last will and testament. 

‘‘Seventh. It is my will that my said executor and 
any trustees that may be appointed hereunder be re- 
quired to give bond for the faithful performance of this 
trust. 

‘‘Hxecuted by me this 10th day of October, 1908. 

‘John O’Connor 
‘‘Signed, sealed, published and declared by the above 
named John O’Connor, as and for his last will and testa- 
ment, who in the presence of us and at his request, and 
in the presence of each other, have subscribed our names 

hereto as witnesses hereof. 
“Lawson Tarwater. 
‘“‘Stephen H. Turner. 


‘“‘Srate or Missouri ; 
County oF BucHanan 

“‘On this 10th day of October, 1908, before me, the 
undersigned, a notary public within and for Buchanan 
county, state of Missouri, personally appeared John QO’ 
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Connor of Hastings, Nebraska, who is personally known 
to me to be the person described in and who executed the 
foregoing will and testament and subscribed and pub- 
lished same in the presence of the above named witnesses 
to be his last will and testament. 

“In witness whereof, I have hereunto set my hand 
and affixed my official seal at my office in St. Joseph the 
date and year first above written. My term expires on 
the 22d day of March, 1909. 

““(Seal) Grant S. Watkins, Notary Public.’’ 

Tf this is a genuine will, it was drawn by and acknowl- 
edged befcre Grant 8. Watkins, an attorney at law and 
notary public, and was executed in his office on the fourth 
floor of the German-American Bank Building, St. Joseph, 
Missouri, October 10, 1908. It is alleged that the Charles 
O’Connor mentioned in the will as the brother of decedent 
died June 13, 1903, and that proponents, eleven in num- 
ber, are his sons and daughters. Watkins died August 
5, 1909. His widow, a witness for proponents, told the 
story of thé finding of the will, which may be summarized 
thus: 

September 11, 1917, James D. Witten, of Kansas City, 
Missouri, who, long ago, had shared a law office with 
Watkins, and who had not been seen by Mrs. Watkins 
for a good many years, called on her at her homé in St. 
Joseph, asked her about some mining stock formerly 
owned by her husband, inquired if she wanted to sell 
it, and wondered what had become of her husband’s law 
books. She told him the books had all been sold except 
a set of Lawyers’ Reports Annotated and a few volumes 
of an Encyclopedia. For the purpose of examining the 
books Mrs. Watkins and Witten went together. the same 
day to the law office of W. K. Amick, where the books, 
in the bank building mentioned, had been stored after 
the death of Watkins. They were piled in a corner and 
were covered with dust. Amick was in his office at the 
time with his back to the books. After Witten had ex- 
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amined a number of volumes, a book in his hands openeé, 
while he was seated, and from the position of Mrs. Wat- 
kins as she stood behind him she observed between the 
leaves a sealed envelope, marked on the outside a will. 
She took it, but did not open it, and without calling 
Amick’s attention to what had been found in his office 
went directly with Witten to an office in another building. 
There she procured a suitable mailing envelope. She 
and Witten then went directly to the post office. By 
his direction Mrs. Watkins sent the sealed document by 
registered mail to the ‘‘Probate Judge, Hastings, Neb.”’’ 
A few minutes later Witten left St. Joseph for Kansas 
City. After some negotiating and a trip by Mrs. Watkins 
to Kansas City in response to a call by telephone, Witten 
bought the books for $35, and they were shipped to him 
in November following. 

In substance this is the story of Mrs. Watkins. In 
many respects it is like the testimony of Witten, who was 
called as a'witness by some of the contestants. He said, 
however, that he was not seated while examining the 
books, that Mrs. Watkins found the will, that he never 
touched it, and that he was never nearer to it than three 
feet; but he admitted he advised her to send it to the 
probate judge at Hastings by registered mail without 
mentioning the matter to any one, and that he did not 
leave her until he was certain that the registered envel- 
ope had been deposited in the post office. Where the 
testimony of these two witnesses to the finding of the 
will conflict, that of Mrs. Watkins is more satisfactory. 
She seems to have a better memory and appears to be 
more candid. Both testified by deposition. 

The registered letter was received by the county or 
probate judge at Hastings September 12, 1917. When 
opened it contained a sealed envelope bearing in type- 
writing the following indorsement: 

‘‘My last will and testament. In case of death send to 
W. H. Lanning, Hastings, Nebr.’’ 
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This was followed by ‘John O’Connor, Hastings, 
Nebr.,” written with pen and ink in the genuine or the 
simulated handwriting of decedent. After publication 
of notice of a purpose to open the sealed envelope, the 
county judge publicly opened it November 19, 1917, and 
it contained the will in controversy. 

Mrs. Watkins, in giving her deposition, looked at a 
photographic copy of the will and said she thought the 
name of the notary, ‘‘Grant S. Watkins,’’ by whom the 
acknowledgment purports to have been taken, was the 
genuine signature of her husband. 

W. K. Amick testified that, in a drawer in his office 
desk under papers which had not been disturbed for 
several years, he found a notarial seal; that, when found, 
it could not be opened; that he had it repaired and, when 
tested, it proved to be the seal of Watkins. Impressions 
of the seal were taken in open court and they are identi- 
cal with the impression of the seal on the will. 

The names of the subscribing witnesses are Lawson 
Tarwater and Stephen H. Turner. At the time of the 
trial the former resided in Kansas City, Missouri, and 
the latter in San Bernardino, California. According to 
their story as told on the witness-stand, they became 
friends in 1899, while working in the Burlington shops 
at St. Joseph, Missouri, their friendship having remained 
steadfast and a correspondence having been carried on 
between them when separated. Their testimony on the 
witnessing of the will, for present purposes, may be 
summarized as follows: 

In October, 1908, Turner, while employed in a dairy at 
Jacksonville, Illinois, had a two weeks’ vacation, with 
liberty to go where he pleased, and went on a visit to the 
home of Tarwater, who then resided in St. Joseph, Mis- 
souri, arriving at the latter’s residence in the forenoon, 
Saturday, October 10, 1908. In the afternoon of the 
same day host and guest walked down town, a mile or 
more, and went together to the law office of Watkins, an 
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acquaintance of Tarwater, whose purpose in calling was 
to inquire about the renting of some property. Tarwater 
and Turner walked into the office of Watkins between 
3 and 4 o’clock in the afternoon. Tarwater spoke to 
Watkins and introduced Turner. Watkins shook hands 
with both. At the time another man seated in the office was 
introduced by Watkins to the two arrivals as John O’Con- 
nor, of Hastings, Nebraska, and came forward and shook 
hands with them. ‘‘I have a will here for Mr. O’Connor,’’ 
said Watkins. ‘‘We should like for you boys to sign 
this will, if you haven’t any objections.’’ Both expressed 
a willingness to be witnesses. Watkins read the will, 
asked O’Connor if it was his will, and was answered in 
the affirmative. The signatures were written on the will 
by each person in the following order: O’Connor, Tar- 
water, Turner, Watkins. The latter took the acknow]l- 
edgment and affixed his notarial seal. Tarwater talked to 
Watkins about renting a house, while Turner engaged 
O’Connor in conversation. The subscribing witnesses 
were in the office of Watkins 20 or 3) minutes only. They 
had never before seen John O’Connor and never saw him 
afterward. 

If the subscribing witnesses told the truth, the will 
offered for probate was executed in the manner outlined. 
In the respects narrated there was no material dif- 
ference in the testimony of the two subscribing wit- 
nesses. Both were specific, direct and positive in their 
statements. In addition, the office of Watkins, the pens 
used by all present, the sealing of the will by Watkins in 
an envelope, the personal appearance of John O’Connor 
and of Watkins, the former’s benefactions and his state- 
ments in regard to himself and to his lost brother, 
Charles, and the place of their nativity, were described 
in more or less detail. by one or the other or by both of 
the subscribing witnesses while testifying on behalf of 
proponents. 
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There is also proof that John O’Connor once went to 
St. Joseph to purchase shoes for his store, but the date 
is not given, and the evidence tends to show it was not 
October 19, 1908. In addition, there is testimony by both 
experts and nonexperts that the names of John O’Con- 
nor and Grant S. Watkins, as they appear on the will, 
are genuine. 

Was the trial court clearly wrong in finding that the 
will offered by proponents for probate was genuine? 

Wallace O. Shane, paying teller of the Omaha National 
’ Bank, with which he had been connected in some capaci- 
ty for nearly 35 years, testified on behalf of contestants 
as a handwriting expert. He had examined the hand- 
writing of decedent and his genuine. signature, includ- 
ing checks, letters and other instruments, his purported 
signature on the will, and had compared accepted stand- 
ards with the disputed writing and expressed the opin- 
ion that the latter was a forgery. Asked to give rea- 
sons for his opinion, the expert explained characteristic 
hapits of decedent in writing his name as shown by 
genuine signatures covering a number of years. The 
following is a facsimile of a genuine signature: 


—Sibn 6 besa | 


A reproduction of the disputed signature on the will 


follows: 
© 


aN 


Some of the habits, characteristics, and earmarks of | 
John O’Connor, as revealed by his genuine signatures, 
but not found in his purported signature on the will, 

105 Neb.—7 


98 NEBRASKA REPORTS. [Vor 105 


In re Estate of O’Connor. 


were pointed out by the expert, Shane, in substance, as 
follows: The strokes of the pen show a tremor. The 
letters ‘‘J’’ and ‘‘h’’ and ‘‘C”’ are about in a line. The. 
upper loop of the-‘‘J’’ is wide at the top and is above 
the base line, the left curve being nearly uniform to the 
apex. The ‘‘o’’ in ‘‘John’’ has a pinched appearance, 
and the line running therefrom to the top of the letter 
‘‘h’’ is almost vertical, the stem of the ‘‘h’’ being finish- 
ed and left with sharp strokes. The latter part of the 
‘‘h’’ and the ‘‘n’’ show a cramped position of thé hand. 
The bottom of the capital letter “O” extends below the 
base line. The right side of the loop in the capital let- 
ter ‘‘C”’ is almost vertical, and it is crossed by the left 
curve close to the base line. The small ‘‘o’’ following 
“C” in the word “O’Connor” igs almost vertical, and 
the two ‘‘n’’s are made with sharp strokes. The last 
“o” in the name shows stops of the pen or a tremor, 
and between it and the final ‘“‘r’’ the line is almost 
straight. 

The expert explains that these peculiarities in the 
genuine signature result from the habits of John O’Con- 
nor in writing his name, and are not evidenced by the 
disputed signature. In handwriting ‘‘a habit,’’ says the 
witness, ‘‘operates automatically without a man’s con- 
scious effort.’? The imitator or the forger is not affected 
by these habits or by the natural tremor of an older per- 
son. As interpreted by the expert, they tell their own 
story of the handwriting of John O’Connor in comnec- 
tion with the standards used. In the respects outlined, 
when explained by the expert, there are distinctive 
chirographic differences between the genuine and the 
disputed signatures, as comparisons show. If John O’ 
Connor signed the will, in doing so he departed from the. 
habits of penmanship which had voluntarily prompted 
him for years in writing his name. This witness had 
made a study of standard texts on the subject of hand- 
writing and had testified as an expert in important 
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cases involving the charge of forgery. His testimony 
answers for itself and gives its own reasons for the light | 
it throws on the issue of forgery. An eminent author 
writes : . 

“The real expert, * * * when guided and assisted 
by the competent lawyer, will make the facts themselves 
testify and stand as silent, but convincing, witnesses point- 
ing the way to truth and justice.” Osborn, Questioned Docu- 
ments, p. XXIII. 

Of this author’s work, Wigmore says: 

‘‘The feature of Mr. Osborn’s book which will perhaps 
mark its most progressive aspect is its insistence upon 
the reasons for an opinion, not the bare opinion alone.’’ 
L. R. A. 1918D, 647 (Baird v. Shaffer, 101 Kan. 585). 

The importance of this feature of expert testimony on 
handwriting was emphasized in a former opinion. In 
re Estate of O’Connor, 101 Neb. 617. 

There is other testimony of a similar import. Charles 
G. Lane, president of the Exchange National Bank of 
Hastings, had known John O’Connor for 30 years. The 
latter had been a regular depositor and customer of that 
bank and had kept therein a box for papers. Lane had 
seen him writing his name, was familiar with his hand- 
writing, had recently compared genuine signatures with 
the signature on the will, and expressed the opinion that 
the latter was a forgery. His answers on the witness 
stand show that he was competent to testify from actual 
knowledge as well as from the standpoint of a handwrit- 
ing expert. In several important particulars he points 
out distinctive features of the genuine handwriting which 
are not found in the disputed signature. In all of the 
genuine signatures, according to his testimony, the let- 
ters are imperfectly formed as compared with those in 
the disputed signature, and in the latter the terminating 
curve in the capital ‘‘O”’ is too heavily shaded. From 
observation of John O’Connor while writing his name, 
Lane said that the former made the apostrophe in a care- 


tie 


100 NEBRASKA REPORTS. [Vou. 105 
In re Estate of O’Connor. 


less manner with a quick upward stroke, always making it 
the same way, commencing at the bottom and finishing at 
the top. Lane also testified, in substance, that the apos- 
trophe in the name on the will was made from the top 
downward, the pen opening with pressure where the line 
is shaded and closing with a fine point at the end. This 
testimony shows on its face that it speaks the truth when 
considered with the genuine and the disputed signatures 
and with the other evidence. It demonstrates that the 
apostrophe, which is a distinctive part of the name of 
John O’Connor as he always wrote it himself, is upside 
down on the will. Being in the habit of making the apos- 
trophe in a careless manner from the lower end upward, 
and being thus prompted without a conscious, mental ef- 
fort, the inference is that he did not write his name on the 
will with this character wrong end down in a different 
form. The apostrophe in the name on the will shows, as 
the expert explains, that it was not carelessly made with 
an upward stroke, as John O’Connor made it, but that 
it was carefully made with a downward stroke, the pen 
spreading with pressure where the shading is heavy and 
closing where the character terminates with a fine point. 
Other differences between the genuine and the disputed 
signature, as the chirography is analyzed by the experts, 
tell the same story of forgery. 

Testimony of this character is sanctioned by legislation. 
The statute provides: 

‘*Hividence respecting handwriting may be given by 
comparisons made by experts or by the jury with writing 
of the same person which is proved to be genuine.’’ Rev. 
St. 1913, sec. 7912. , 

Testimony of handwriting experts that a will is a 
forgery has been held sufficient to overturn oral testi- 
mony of subscribing witnesses that the will was duly exe- 
cuted. Weber v. Strobel, 194 8. W. (Mo.) 272; Baird v. 
Shaffer, 101 Kan. 585, L. R. A. 1918D, 638. In the latter 
case the rule announced reads thus: 
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“‘The testimony of subscribing witnesses to a will may 
be overcome by any probative facts and circumstances ad- 
_ missible under the ordinary rules of evidence.” 

There is also in the present case expert testimony of a 
probative nature tending to prove that the name of 
Grant S. Watkins, the lawyer by whom the will is said to 
have been drawn and before whom it purports to have 

been acknowledged, is a forgery. | 
While witnesses who had seen Watkins writing his 
name and who were familiar with his handwriting testi- 
fied to the opinion, after examining accepted standards, 
that his signature on the will is genuine, the reasons 
which give weight to such testimony are generally want- 
ing. There is like proof as to the genuineness of the signa- 
ture of John O’Connor on the will, and one handwriting 
expert gave reasons for his conclusion, but they failed to 
show characteristic habits of decedent by which the 
writer of the signature on the will was prompted. All 
of such testimony on behalf of proponents, though en- 
titled to consideration, lacks weight for want of cogent 
reasons, when the expert proof of forgery is considered 
from the same standpoint. Note III, L. R. A. 1918D, 647. 

The two subscribing witnesses who testified on behalf 
of proponents that the will was duly executed were not 
directly impeached or directly contradicted by other wit- 
nesses, and for that reason the trial court, in reaching the 
conclusion that the will is genuine, indulged the presump- | 
tion that they told the truth. This presumption, after 
there had been credible proof of the forgery charged by 
_ contestants, was entertained throughout the remainder 

of the trial below and inheres in the judgment, as shown 
by the opinion of the trial court. After the evidence of 
forgery had -been adduced the entertaining of such a 
presumption was a serious error. In a civil case, when 
there is substantial proof in support of the plea that the 
will offered for probate is a forgery, all presumptions in 
favor of genuineness fall. Thereafter the truth must be 
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found in the evidence itself, and every item of proof must 
stand on its own footing in connection with each eviden- 
tial fact considered in its proper light. In this test pre- 
sumption creates no advantage one way or the other. In © 
such a situation persons who declare themselves to be 
subscribing witnesses and boldly speak from the witness- 
stand as such, though not directly impeached, are subject - 
to the same impartial and penetrating scrutiny as the 
mute instrument ascribed by them to the dead. In the 
unbiased search for the truth the law has no favorites by 
presumption. Silent circumstances, without power to 
change their attitude, or to make explanations, or to com- 
mit perjury, may speak as truthfully in court as animated 
witnesses. When an issue of forgery in a civil case is 
raised by pleadings and contested by evidence on both 
sides, there is no presumption either in favor of witnesses 
or in favor of circumstances. All of the evidential facts 
which throw light on the issue must be considered in con- 
nection with the allegation of proponents that the will is 
genuine and with the charge of contestants that the docu- 
ment offered for probate is a forgery. If the truth is 
found in oral testimony, it must determine the issue, but 
it is equally potent if found in circumstances. In the 
recent case of Baird v. Shaffer, 101 Kan. 585, the appel- 
lants stated their position as follows: 

‘*Tt is also our contention that the positive testimony 
of the three subscribing witnesses cannot be overthrown 

‘by mere opinion evidence in the absence of evidence tend- 
ing to show corruption or dishonesty on the part of such 
attesting witnesses.”’ 

This was answered by the supreme court of Kansas 
as follows: 

‘‘The testimony of attesting witnesses to a will may be 
overcome by any competent evidence. * * * Where 
the signature to a will is a forgery, and where the attest- 

‘ing witnesses have the hardihood to commit perjury, it 
is difficult to see how the bogus will can be overthrown ex- 
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cept by expert and competent opinion evidence tending to 
show that the pretended signature is not that of the tes- 
tator, but spurious.’’ 

There being competent evidence on both sides of the 
controverted issue, the circumstances must be cousidered 
from the standpoint of forgery as well as from the stand- 
point of genuineness. 

Whether the will is genuine or spurious, the person to 
be most benefited by ‘it, if probated, is James B. O’Con- 
nor, of Kansas City, Missouri. He claims to be a son of 
Charles O’Connor, testator’s lost brother and beneficiary, 
who died June 13, 1903, leaving eleven children now 
living, all being proponents. In addition to his share 
of the estate, if the will is probated, James B. O’Connor 
is interested as attorney for the other legatees and dev- 
isees. October 10, 1908, the date of the will, and both 
before and after that, he occupied an office on the fourth 
floor of the German-American Bank Building, St. Joseph, 
Missouri, diagonally across a corridor from the office of 
Grant S. Watkins, where the will was found in presence 
of the latter’s widow September 11, 1917; Watkins hav- 
ing died August 5, 1909. Some-of the law books and the 
notaria] seal of Watkins were in a law office on this floor 
until the will was found. James B. O’Conuor was famil- 
iar with the scenes of the making and of the finding of 
the will as the facts are pleaded by him. He knew Wat- 
kins, who is said to have drawn it, and Tarwater, a sub- 
scribing witness who testified it was executed. James B. 
O’Connor spent at least two hours a day for six days 
with the other subscribing witness,’Turner, in California 
before the latter gave a deposition in this case, and he 
also knew Witten, who found the will in time to prevent 
the estate of decedent from going to a charitable institu- 
tion. James B. O’Connor, Tarwater, and Witten, all 
former residents of St. Joseph, and all familiar with the 
office in which the will was found and the surroundings, 
- now live in Kansas City, Missouri. James B. O’Connor 
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was a listener at a trial in Hastings, Nebraska, where an 
instrument purporting to be the will of John O’Connor, 
deceased, was found to be a forgery, and therefore had 
an opportunity to observe the handwriting, appearance, 
property, neighbors, and business associates of decedent. 
The incentive for the forgery and the knowledge essen- 
tial to such an undertaking are clearly shown. 

From the standpoint of a genuine will the stories of 
the witnesses who testified that it was executed and 
found are unusual, if not fanciful. A careful, exacting 
man, with sufficient sagacity and determination to keep 
all knowledge of his family connections from his neigh- 
bors .and business associates for a third of a century 
and to make and preserve a fortune, is not likely to con- 
fide his secrets and the disposition of his property to 
utter strangers or to chance. From the standpoint of 
forgery the will and the discovery are clever devices to 
deceive the court and to screen the forger from justice. 
The will itself, if examined without suspicion, contains 
an unnecessary acknowledgment, which a careful lawyer 
would generally avoid; but, considered as a forgery, 
the acknowledgment and the seal create an appearance 
of authenticity to allay suspicion of forgery and to 
make an occasion for the recital of facts difficult of 
proof, namely, that testator was John O’Connor, of 
Hastings, Nebraska, that he was personally known to 
the notary, and that the will was executed. 

The finding of the seal under papers. that had not been 
_ disturbed for several years, as already stated, is a cir- 
cumstance tending to ‘indicate that the will is not a re- 
cent device adapted to known, present conditions, but 
it does not necessarily refute the inference of a series 
of circumstances tending to support the theory of for- 
gery. <A single incident like that may be due to an hon- 
est mistake of the witness who so testified of to an im- 
position, just as Mrs. Watkins, who saw the will in the 
book, may have mistakenly, but honestly,’ believed it 
had been left there by her husband years before. 
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No one would forge a will, intending to have it pro- 
bated, without plans for its discovery, for the screening 
of himself from justice, and for procuring the false 
testimony essential to proof of its execution. Was the 
will discovered by accident or design? Witten opened 
the book where it was seen by Mrs. Watkins. Do the 
circumstances or his testimony indicate that he would 
not undertake such a mission? He used reckless, coarse 
and profane language while testifying, and was unable 
to disguise his anxiety to create the impression that he 
had not acted by prearrangement or design in his con- 
nection with the finding of the will and with his direc- 
tions to Mrs. Watkins to send it secretly to the probate 
court. Among other things, he said, in substance, that 
he was a grandson of a brother of King Albert of Eng- 
land; that he was admitted to the bar in Keokuk, Iowa, 
in .1866, but never practiced law regularly, because he 
had been shot in the neck at Long Jack, the wound inter- 
fering with his speech, though he had been interested 
in a law office with Watkins for four years beginning 
in 1887; that he had run down and arrested moonshin- 
ers in Arkansas, Indian Territory, and Missouri; that 

he had been special agent for the federal revenue de- 
partment in western Nebraska; that he was with Frank 
Hickock, known as ‘‘Wild Bill,’? when the latter was 
murdered in Deadwood; that he had been interested in 
mines in Arkansas, and had been with “Wild Bill’? in 
the Black Hills during the mining excitement there; 
that he was investigator at St. Joseph for the street car 
company and the Grand Island Railroad, James B. O’- 
Connor having cases against those corporations at the 
time; that he was not often in that attorney’s office in- 
Kansas City, Missouri. His evidence as to the finding 
of the will is on its face open to the suspicion of design. 
While he was called by some of the contestants as a wit- 
ness, the court is more interested in ascertaining the 
truth than in charging his infirmities to any particular 
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litigant. Though he said his errand to the home of Mrs. 
Watkins was to inquire about mining stock, the conver- 
sation promptly drifted by his inquiry to the law books 
of her deceased husband. These books absorbed his at- 
tention until the will was found, and thereafter the will 
was the sole subject of interest until it was in the mail, 
when Witten immediately left Mrs. Watkins for Kansas 
City. The negotiations for the books did not close for 
perhaps two months, and not until the will was about 
to be, or had been, opened in the county court at Has- 
tings, Nebraska. He confessed he had made no use of 
the books. The sealed envelope, when found, bore this 
indorsement in typewriting: 

‘‘In case of death send to W. H. Lanning, Hastings, 
Nebr.’’ 

‘Thongh there were no other directions, Witten in- 
structed Mrs. Watkins to send the will to the ‘‘Probate 
Judge, Hastings, Neb.,” instead of following the direc- 
tion to send it to Lanning, and she did as she was told. 
The will thus escaped the scrutiny of a public-spirited 
man of known integrity before reaching the probate 
court. The evidential facts, the character of the testi- 
money of Witten, and the circumstances disclosed by all 
of the evidence are consistent with the charge of forgery 
and with the theory that the will was found by design, 
and not by accident. 

Do the proofs of forgery and the corroborating circum- 
stances overthrow the testimony of the two subscribing 
witnesses, Turner and Tarwater? These witnesses seem 
to have been chums. Their employment changed often and 
they frequently moved from place to place. Within a 
* few years Turner had been a helper in a machine shop, an 
operator in a gas plant, a stationary fireman, a janitor 
in a building, an employee in a dairy, a laborer in an 
orange grove, in car shops, and in an ice plant, and had 
been in the employ of Young Men’s Christian Associa- 
tions in a number of cities in the capacity of janitor or 
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caretaker of rooms. In the meantime he had lived in 
seven different states. He took an active interest in the 
O’Connor estate as carly as January 21, 1916, when, in 
the Young Men’s Christian Association, LaFayette, In- 
diana, he wrote a letter to Tarwater, saying in part: 

*‘T received a little surprise to-day. I picked up a 
Nebraska State Journal in one of the rooms and glanced 
over it, and what do you think caught my eye? It was an 
item about the John O’Connor estate being turned over to 
the state of Nebraska. I wonder Jack if that could be 
the John O’Connor that we were witnesses to his will 
several years ago when J was in St. Joe visiting you? 
You remember, don’t you? It was in that lawyer’s office 
where we went for you to have a lease fixed up. Let 
me see, what was his name? ‘Watkins’—that was it— 
in that big bank building; but what I was going to say, 
Jack, it seems to me as though there has been some will 
come up that has been forged. Now that will we signed 
Jack is somewhere in existence, or must be, and if it could 
be found it might be of great value to some of the heirs; 
but now let me see—didn’t that will read, or I mean, turn 
everything to an only brother? Do you remember his 
name? It was Charlie, wasn’t it? Ha! Ha! I am sure 
you will remember all about it, and I am pretty sure 
this is the O’Connor, for the one that made the will was 
from Hastings. I will send you the paper so you can see 
for yourself. Well I must close hoping that O’Connor’s 
brother runs across that will some time. 

‘Good bye. Write soon. 
“Stephen H. Turner.” 

This letter contains its own evidence of craftiness. 
Generalities, such as ‘‘that big bank building,’’ self- ques- 
tioning and inquiries in regard to the name of the lawyer, 
of the testator, and of the devisee, all disappeared when 
Turner testified to minute details of the building, of the 
lawyer’s office, of the meeting, and of the execution of the 
will, even describing O’Connor and Watkins and the 
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pens used by all present, after the lapse of 10 years, 
though nothing of a striking nature had occurred to make 
deep and lasting -impressions on the mind. If Turner 
told the truth, he obtained, within 30 minutes, from John 
O’Connor, an utter stranger, a knowledge of the latter’s 
family history, which had been kept from neighbors and 
business associates for more than 30 years. Tarwater’s 
story of the execution of the will is like Turner’s. The 
similarity suggests a recent understanding, rather than 
an honest recollection of what occurred 10 years earlier. 
They testified too much for disinterested, truthful wit- 
nesses. One of the inferences from the testimony of Tur-. 
ner and Tarwater is that the will was sealed in an envel- 
ope and left in the hands of Watkins. On the outside 
of the envelope part of the indorsement already mention- 
ed reads thus: 

‘In case of death send to W. H. Lanning, Hastings, 
Nebr.” 

‘¢John O’Connor, Hastings, Nebr.’’ 

The name of John O’Connor as there written purports 
to be his genuine signature, but it is denounced by experts 
as a forgery. How could this recluse, in the ordinary 
course of events, without the public notoriety which he 
shunned, expect the news of his death at Hastings to 
reach Watkins at St. Joseph? If the indorsement quoted 
was the work of a forger who planned to have the envel- 
ope discovered and sent to Hastings, bearing its own 
evidence of having been unopened, the indorsement 
served afi intelligent purpose. 

Tf the story of the subscribing witnesses and the theory 
of proponents are correct, John O’Connor, in going to the 
lawyer’s office to will his fortune to his lost brother, 
Charles, if found, otherwise to the heirs, got out of the 
elevator with his face toward the office of his brother’s 
son, his nephew, James B. O’Connor, whose name was on 
the door, and to the latter this munificient benefaction 
remained a profound secret until the will was opened in 
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Hastings, while Tarwater, the friend of James B. O’Con- 
nor, the beneficiary, knew of the will and of its con- 
tents during all of the intervening time. The testimony 
of a former stenographer in the office of James B. O’Con-. 
nor, while he was practicing law in St. Joseph, tends to 
prove an intimacy between him and Tarwater that neither 
of the two was willing to admit. Part of the testimony 
of the subscribing witnesses is consistent with the charge 
and the-proof of forgery and is not above the inference of 
perjury. The story of John O’Connor’s signature told 
by the experts who testified on behalf of contestants, when 
considered in the light of corroborating circumstances, is 
better evidence of the truth than the testimony of the 
subscribing witnesses on the controlling issue of fact. 

If properly dated, a letter from James B. O’Connor 
to Mrs. Watkins, who testified that Witten found the 
will, shows conclusively that the writer of the letter 
knew the contents of the will before it was opened. This 
letter is distinctly dated November 4, 1917, fifteen days 
before the county judge opened the sealed envelope con- 
taining the will. When confronted with this letter, the 
author of it testified that the date was an error and . 
‘should have been November 24, 1917, five days after 
the opening of the will. Notwithstanding earnest efforts 
of the writer of the letter to utter the will alleged to 
have been forged, the proof of forgery, the grave im- 
port of the circumstances tending to connect him with 
it, and the contradiction of his oral correction by the 
letter itself over his own signature, he made no attempt 
to show ‘how the mistake occurred, who made it, or to veri- 
fy the exact date by memoranda or by records of hig cor- 
respondence. The letter itself, however, shows that it 
was corrected both with a typewriter and with a pen, 
indicating great care in preparing it and a reexamina- 
‘tion of it before it was mailed. The letter itself con- 
tains a proper inquiry about evidence, if the will is gen- 
uine, but shows that there was in the mind of the author of 
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the letter a suspicion that his motives might be ques- 
tioned, a suspicion more likely to arise from a knowl- 
edge of evil than from a consciousness of virtue. While 
Mrs, Watkins said she did not receive the letter until 
after the will had been opened, she was unable to give 
the date of its receipt by her or to produce the post- 
mark, and may have been mistaken as to the fact. Un- 
der the circumstances the letter itself seems to be the 
better evidence of its date, and it shows that James B. 
O’Connor, though claiming to be an heir unknown to 
testator,- knew the contents of the will before it had been 
opened. 

The stenographer employed by Watkins in his law 
office, having served in that capacity continuously for 
three years up to the time of his death, testified from 
memory, from recent examinations of some of her work 
while in his office, and of documents in evidence, and 
from knowledge of customs, of typewriter, of office sta- 
tionery, and other supplies, in substance, as follows: 
Except for a week’s vacation in July, she had not been 
abseut from her duties. She did not have a weekly 
half-holiday, but remained in the office until about 5:39 
Saturday afternoons. She had not been absent on ac- 
count of sickness. While. temporarily away from the 
office her employer generally waited for her services up- 
on her return. She did not know of any work having 
been done in his office by another stenographer. She had 
written a few wills for him, but had never heard of the 
one in question until recently, and had no knowledge 
or recollection of John O’Connor or of Tarwater or of 
Turner having been in the office. The will had not been 
written on the office typewriter, the only one there dur- 
ing her term of service, and the paper, cover and envel- 
ope were in size, kind and quality unlike any stationery 
kept or used by her employer or observed by her in his 
office. Typewriting showing her work and the paper 
used in the office were identified or described, disclosing 
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differences. It was not the custom of Watkins to ap- 
pend aun acknowledgment to a will or to require a type- 
written indorsement on the outside of the envelope in- 
closing it. Separate sheets of his legal documents, how- 
ever, were fastened together at the top with small metallic 
staples clamped with an appliance adapted to the pur- 
pose, and these were exactly like the ones used on the 
will, Within two months after the death of Watkins 
his office was occupied by James B. O’Connor. A sten- 
ographer who had performed services for him said she 
knew his signature and that the patronymic part of the 
signature of John O’Connor on the will looked like the 
handwriting of James B. O’Connor. A _ stenographer 
who was familar with the signature of Watkins, having 
seen him write it a great many times, expressed the opin- 
ion that the one on the will was not his. This testimony 
throughout bears the stamp of truth. 

A banker with whom John O’Connor had transacted 
business for 25 years and also a neighbor who had 
known John O’Connor for a third of a century testified 
to conversations with him in regard to the making of 
his will. These conversations all occurred within a year 
and a half of the death of John O’Connor, and what he 
said, according to these witnesses, indicates that he had 
not then made his will. This neighbor testified that 
Judge Tibbets of Hastings had been mentioned by John 
O’Connor as the attorney selected by him to draw the 
will. 

- One witness produced what he verified as a correct, orig- 
inal book entry showing that Saturday, October 3, 1908, 
a week earlier than the date of the will, he had completed 
the erection of a windmill on a farm owned by John 
O’Connor, and a tenant testified that he paid to John 
O’Connor, in the latter’s room in Hastings, rental for 
pasture, Saturday afternoon, October 10, 1908, the date 
of the will, fixing the time by incident as the Saturday 
following the completion of the windmill, a subject of 
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conversation between them. If this is the truth, John 
O’Connor was not in St. Joseph the day the will pur- 
ports to have been executed. 

The expert testimony and the circumstances in which 
the truth on the sole issue of fact is found confirm the 
charge of forgery and condemn the will as spurious. 

The evidence as a whole shows that the will is a for- 
gory, that the judgment of the county court denying the 
probate is free from error, and that the judgment of 
the district court sustaining the will is clearly wrong. 

Reversed and judgment of county court affirmed. 

JUDGMENT ACCORDINGLY. 

Mornaissey, C. J., dissents. 

AupricH, J., not sitting. 


M. A, GrDNEy CoMPANY ET AL., APPELLANTS, v. CHARLES 
W. SANFORD ET AL., APPLLEES. 
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Corporations: Suit By CrepiTors. Creditors of an insolvent corporation 
cannot maintain an action against a part of the stockholders for 
the payment of corporate debts until it is shown that the stock- 
holders who are not made parties defendant and who are not 
served with process are nonresidents of the state or for other 
good and sufficient reason cannot be reached by the process of 
the court. 


AppgaL from the district court for Lancaster county: 
LEONARD A. FLANSBURG, JUDGE. Affirmed. 


Fawcett, Mockett € Walford and Burkett, Wilson, 
Brown & Wilson, for appellants. 


John J. Ledwith, T, 8. Allen, Anderson & Baylor and 
Reese & Stout, contra. 
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DEAN, J. 

The M. A. Gedney Company is a Minnesota corpora- 
' tion; the Bank of Dixon county is a Nebraska corpora- 
tion located at Ponca. The Gedney company and the 
bank joined as plaintiffs in a suit against Charles W. 
Sanford and 15 other defendants, alleging that the Har- 
greaves Mercantile Company was organized as a Nebras- 
ka corporation, and that defendants were holders and 
owners of certain specified shares of stock therein; that 
in April, 1915, being insolvent and indebted to many 
persons, it assigned its assets, for distribution among 
its creditors, to the First Trust Company of Lincoln. 
The Gedney company sought to recover from defend- 
ants $319.98 and the bank sought to recover $1,707.58. 
Ralph P. Wilson intervened, as assignee for collection 
of the accounts of a number of creditors, seeking to re- 
cover a sum aggregating $3,730.59 on his cross-petition. 
Six additional creditors intervened and filed a joint an- 
swer and cross-petition seeking to recover an aggregate 
sum approximating $1,590. Plaintiffs and all interven- 
ing cross-petitioners seek substantially the same relief, 
and will, for brevity and convenience, be hereinafter re- 
ferred to as plaintiffs. They allege in substance that 
‘‘the assets of the said company have been exhausted 
and there is a large amount of indebtness still owing to 
the creditors,’’ and that when it ceased doing business 
in April, 1915, it was then and long prior thereto had 
been insolvent. They allege they are entitled to an ac- 
counting. When the taking of testimony was concluded 
the court dismissed the suit at plaintiffs’ costs, and they 
appealed. 

Plaintiffs allege generally that “the defendants here- 
in named were all the stockholders in the said Hargreaves 
Mercantile Company; owning stock therein; * * * 
that a part of the defendants herein and who are stock- 
holders as above set forth, are nonresidents of the state 


of Nebraska and service upon a part of the said defend- 
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ants and stockholders cannot be obtained in the state of 
Nebraska, and that a part of the said defendants and 


stockholders * * * are insolvent and collection can- . 


not be made from them by process of law, and that each 
of the defendants is liable for a part of the lia- 
bility owed by the said Hargreaves Mercantile Company, 
the same to be in proportion to the amount his stock 
bears to that of the solvent stockholders * * * upon 
whom service may be had, and that the only way that the 
amount of the liability of each may be determined is by 
having an accounting in a court of equity.’’ : 

All answering defendants plead the same defense. To 
the petition and cross-petitions they interpose a general 
denial, and specifically deny the existence of the alleged 
indebtedness, 

With the exception of the sheriff’s return, ‘‘not found 
in my county,’’ there is no allegation in the petition nor 
in the cross-petitions, nor is there any proof to show 
that four or five of the defendants, or some of them, who 
were named in the petition as stockholders, but were 
not served with summons, namely, Gladys Hargreaves 
Southwick, J. B. Waldo, Alex Berger, R. L. Hargreaves, 
George B. Haskell, and Grace B. Hargreaves, were not 
residents of Nebraska. It also appears from the stock’ 
books that A. E. Hargreaves, A. H. Drain, Frainor Row- 
an, and J. C. Ridnour, or some of them, were owners of 
a number of shares of stock when the indebtedness here- 
in was incurred, but none of these men were made de- 
fendants. It does not appear what disposition, if any, - 
was made of this stock, but it does appear that none of 
it eame into the hands of the defendants or was owned 
by them. 

With respect to the defendants who were not served 
with process, as shown by the sheriff’s return, it seems 
to us that it was incumbent on plaintiffs to show that 
they were not residents of Nebraska, and that they were 
‘therefore not within the jurisdiction of the court. That 
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the court had jurisdiction of defendants residing in the 
state plainly appears. It follows that the burden was 
on plaintiffs to show that the defendant stockholders 
who were not served with summons were nonresidents, 
if such was a fact. It was not sufficient to show merely 
they were not found in the county where the suit was 
pending. Inability to reach them with the process of the 
court must be shown. With respect to some of the per- 
sons who were named as defendants and some others 
who were shown to be stockholders, but were not named 
as defendauts, it does not clearly appear that they, or 
in any event some of them, were nonresidents of Neb- 
raska, nor does it appear that such persons, or some of 
them, did not have property in Nebraska that was sub- 
ject to levy and sale under execution. manuel v. Bar- 
nard, T1 Neb. 756. 

The decisive question in the case before us is not new. 
The authorities clearly tend to show that the creditors 
of an insolvent corporation cannot maintain an action 
against a part of the stockholders for the payment of cor- 
porate debts until it is shown that the stockholders who 
are not made parties defendant and who are not served 
with process are nonresidents of the state or for other 
good and sufficient reason cannot be reached by the proc- 
ess of the court. 

In Adler v. Milwaukee Patent Brick Mfg. Co., 13 Wis. 
63, it is said: ‘‘In such actions,.unless it be impossible 
or impracticable, all the stockholders must be made parties. 
* * * For it would be manifestly wrong and unjust 
to allow the creditors to select one or more of the stock- 
holders and compel them to submit to burdens from which 
the other shareholders, though equally bound, are exon- 
erated. Hence the shareholding defendants have the 
right, unless some good reason for the omission be 
shown, to insist on all other shareholders being parties 
also.’’ 

In Dunston v. Hoptonic Co., 83 Mich. 372, with respect 
to the rule in question it is said: ‘‘Any other rule would 
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permit the creditors of the corporation to select one or 
only a few of the stockholders within the jurisdiction, 
and compel payment by them of all the debts of the cor- 
poration, at least up to the unpaid balance of their sub- 
scription, and such subscribing stockholders, in order to 
compel the others to contribute, would be remitted again 
to the courts, thus leading to a multiplicity of suits.’’ 
On this point Thompson (Liability of Stockholders, sec. 
353) says: ‘‘Moreover, the bill must be filed against 
all the shareholders, unless some valid excuse is shown 
for not bringing them in. This must necessarily be so; 
otherwise, the main object of asserting the jurisdiction 
of equity, the equalizing of the burden of the sharehold- 
ers and the preventing of the multiplicity of suits, would 
be defeated.”’ 

It plainly appears that some stockholders have‘ not 
been made parties defendant and some who were named 
as defendants were not served with process. Sufficient 
reason is not shown why they were omitted. Other ques- 
tions are presented in the respective briefs that in view 
of our decision we do not find it necessary to discuss, 

The judgment is AFFIRMED. 


AvpricH and Franssure, JJ., not sitting. 


c 


Luruer LL. Larson, APPELLEE, v. Frep H. Swincrey, 
SpeciaL ADMINISTRATOR, DEFENDANT: DeLia ANDER- 
ZHON ET AL., APPELLANTS, 


Fired SEPTEMBER 27, 1920. No. 20981. 


Witnesses: PrIVILEGED ComMmMUNICATIONS. Under section 7894, Rev. St. 
1913, a person is not incompetent to testify in respect of independ. 
ent acts performed by him, for or in behalf of a person since de 
ceased, when it appears that he had no conversation with the 
person since deceased with respect to such acts, and in which 
the deceased did not participate. 
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APPEAL from the district court for Holt county: 
Ropert R. DICKSON, JUDGE. Affirmed. 


Carl E. Herring and W. K. Hodgkin, for appellants. 


J. A. Donohoe, contra. 


Dray, J. 

Carl L. Larson died intestate January 3, 1917, leaving 
four children surviving him, namely, Luther L. Larson, 
Martin T. Larson, and two married daughters, namely, 
Delia Anderzhon and Lydia Chambers. The four chil- 
dren were his sole heirs.. Luther L. Larson appears here 
as plaintiff, alleging that he was in partnership with his 
father for about eight years, and that the partnership 
owed him $3,116.21 when his father died. Delia, Lydia 
and Martin appear as defendants, and deny that there 
was a partnership or that the estate is at all indebted 
to plaintiff. The court found that there was a partner- 
ship, and that $2,372.30 was due plaintiff ‘‘from the 
assets of the copartnership;’’ that the fund was ample 
to discharge the debt, and decreed that plaintiff recover 
$2,372.30 from the estate. All defendants appealed. 

From a transcript of the county court proceedings 
in the Car! Larson estate it appears that Luther L. Lar- 
son, plaintiff herein, was appointed administrator, and 
that snbsequently, and while the probate proceedings 
were pending, Fred H. Swingley was appointed ‘‘special 
administrator’’ pursuant to the prayer of a joint petition 
filed in that court by Mrs. Anderzhon, Mrs. Chambers 
and Luther L. Larson. The petition states generally that 
Luther L. Larson is administrator of the estate and 
that Luther and ‘‘Carl L. Larson were copartners en- 
gaged in the business of farming and stock raising in 
Holt county, and that * * * it is.to the best inter- 
est of the said estate and to all parties interested there- _ 
in that a full, complete and final accounting and settle- 
ment be made of the affairs of said copartnership;’’ that 
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the petitioners ‘‘are the heirs at law, except one, of the 
said Carl L. Larson, deceased; * * * that it is nec- 
essary that a special administrator be appointed for the 
purpose of making said final accounting and settlement 
of said copartnership affairs,’’ ete. The petition con- 
cludes with a prayer that Fred H. Swingley be ap- 
pointed such special administrator, and was signed: 
“Delia Anderzhon, Lydia Chambers, petitioners, by W. 
K. Hodgkin, their attorney. Luther L. Larson, peti- 
tioner, by J. A. Donohoe, his attorney.”’ 

Mr. Hodgkin, counsel for Mrs. Anderzhon and Mrs. 
Chambers, called by plaintiff, testified in substance that 
he was present at a meeting at which there were present 
his clients, the special administrator, Luther L. Larson, 
and Mr. Donohoe, his counsel. With respect to that 
meeting Mr. Hodgkin testified: ‘‘Q. Now, as a prelim- 
inary, or as a foundation for that accounting, did you 
make any agreement in behalf of your clients? * * * 
A. Yes; I think there was some understanding in regard 
to certain matters. Q. Did you make an agreement with 
reference to.the matter of the kind of copartnership 
that had existed between Luther and his father? A. 
No; I don’t think so. Q. What did you say or admit with 
reference to that? * * * A. Why, I believe that 
you (Mr. Donohoe) made some statement yourself as 
to the relationship between these parties, between Luther 
and his father, as to the father owning the land and 
financing the partnership, that Luther put in his time 
and conducted the partnership affairs largely, and just 
as to all that you stated—(interrupted) Q. That they 
were to share equally in the profits and loss? A. I think 
there was some statement as to that. Q. And to that 
statement did you on behalf of your clients agree? * * * 
A. For the purpose of that hearing, yes. Q. Did you, be- 
fore agreeing, consult your clients with reference to that 
fact? A. I did.” 

Several disinterested witnesses testified to statements 
made hy Carl Ll. Larson that seem to establish the fact 
that there was a partnership relation between plaintiff 
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and his father. When the evidence of disinterested wit- 
nesses is considered in connection with the statements 
in the petition for the appointment of a special adminis- 
trator and in view of the evidence generally, we conclude 
that the record shows a partnership. 

Defendants cite section 7894, Rev. St. 1913, which pro- 

vides generally: ‘‘No person having a direct legal in- 
terest in the result of any civil action or proceeding, 
when the adverse party is the representative of a de- 
ceased person, shall be permitted to testify to any trans- 
action or conversation had between the deceased person 
and the witness.’’ The partnership being shown by dis- 
interested and competent evidence, we do not think plain- 
tiff’s testimony cornes within the inhibition of section 
7894, His testimony had to do solely with matters per- 
taining to the carrying on of the partnership business, 
and was not with respect to ‘‘any transaction or con- 
versation had between the deceased person and the wit- 
ness.’’ The distinction is pointed out in Fitch v. Martin, 
83 Neb. 124, wherein it is held.generally that a person is 
not incompetent to testify in respect of independent acts 
performed by him, for or in behalf of a person since 
deceased, when it appears that he had no conversation 
with the deceased, with respect thereto, and in which 
the deceased did not participate. Scott v. Micek, 86 Neb. 
421. In Sharmer v. McIntosh, 43 Neb. 509, it is said: 
‘*Since the amendment of 1883, section 329 of the Code 
(Rev. St. 1913, sec. 7894) does not render a party, ad- 
versely interested to the representative of a deceased per- 
son incompetent as a witness in the action, but only ren- 
ders his testimony as to transactions and conversations 
with the deceased incompetent.’’ 

Other alleged assigiments of error are discussed, 
but upon examination we are unable to find that defend- 
ants have been prejudiced in the respects noted by coun- 
sel. 

The judgment is 

. _ AFFIRMED, 

Axopricu, J., not sitting. 


120 NEBRASKA REPORTS. [Vov. 105 


Philbrick v. ‘State, 


Wiuram PHILBRICK v. Stare oF NEBRASKA, 


Fitep SEPTEMBER 27, 1920. No. 21330. 


1. Indictment and Information: Surricmmncy. “Where a statute states 
the elements of a crime, it is generally sufficient, in an information 
or indictment, to describe such crime in the language of the 
statute. Cordson v. State, 77 Neb. 416.” Goff v. State, 89 Neb. 287. 


2. Criminal Law: Trst or Resronsipititry. “The generally accepted 
test of responsibility for crime is the capacity to understand the 
nature of the act alleged to be criminal, and the ability to dis- 
tinguish between right and wrong with respect to such act.” 
Schwartz v. State, 65 Neb. 196. 


: INSANITY: QUESTION FoR JURY. ‘The defense of insanity, 


when interposed by the accused in a criminal action, is a question 
of fact for the jury. : 


: Vespict: Evipence. When the defendant in a criminal ac- 
tion pleads insanity as a defense and the jury is properly instruct- 
ed on that question, the verdict will not be disturbed, unless it 
is clear that it is not supported by the evidence. 


Error to the district court for Douglas county: 
Wiwwiam A. Repick, JupGr. Affirmed. 


A. H. Murdock, for plaintiff in error. 


Clarence A. Davis, Attorney General, and J. B. Barnes, 
contra. : 


Dean, J. 

William Philbrick was convicted in Douglas county 
of feloniously assaulting his wife with intent to commit 
murder. He was sentenced to the penitentiary for an 
indeterminate period of not less than 2 nor more than 
15 years, and has brought the case here on error for re- 
view. 

The evidence tends to prove that Philbrick and his wife 
frequently engaged in domestic broils; that some of their 
trouble grew out of the care of their three children, aged 
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from five to nine years; that owing to.a strike defend- 
ant, a boilermaker by trade, was unemployed for a month 
or more before his arrest, except for odd jobs, driving 
an ice wagon and the like; that to assist in obtaining 
necessaries for the family Mrs, Philbrick obtained em- 
ployment as an elevator conductress in an Omaha build- 
ing, and was so employed wnen the assault was made; 
that because her daily empioyment caused her to be 
absent a part of the day from her home defendant there- 
fore insisted that the children should be placed in a 
créche; that she opposed this plan and favored keeping 
them in their own home-on the ground that defendant, 
being practically unemployed, could assist in looking 
after them until the strike ended. Mrs. Philbrick testi- 
fied that defendant was abusive in his language and 
conduct, and that her father and brothers on several 
occasions, recently before the assault, were obliged to 
interfere to protect her from physical violence at his 
hands; that she finally yielded and placed the children 
in the créche; that two days before the assault she was 
‘chased out of the house’’ by defendant; that .she then 
went to live with a relative; that the next morning, that 
being the day before the assault, Philbrick came to the 
First National Bank building where she was employed 
and attempted to get her to return home; that she was 
afraid of him and refused and so informed him; that 
on the following morning he again came to the building 
to see her; that in the afternoon about 4:30 o’clock he 
came again and entered the elevator and rode to the 
top floor; that when the passengers had al] departed and 
they were alone in the elevator defendant made as though 
to give her some trifling article that he held in his hand; 
that when she reached out her hand to take it he suddenly 
and without warning drew an ice pick that was concealed 
about his person and stabbed her through both of her 
arms and in the right lung, ‘‘the full length of the ice 
pick,’’ three times and in her abdomen several times; 
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that she then sank to the floor of the elevator, and short- 
ly afterwards was removed to a hospital where, on ac- 
count of her wounds, she was detained ‘‘from Tuesday 
until Saturday ;” that thereafter she was at her room 
for a week and was in bed several days. A physician 
who attended Mrs. Philbrick immediately after the as- 
sault testified that “she was suffering from some pune- 
tured wounds of the body. * * * She had some in the 
arm, some in the abdomen, some on the chest.’’ On the 
eross-examination of Mrs. Philbrick it developed that. 

the trouble between them became such that, a few weeks 
before defendant’s arrest, she caused to be prepared and 
was about to file a petition for a divorce. 

Defendant argues that ‘‘the information does not state 
a crime against the defendant,’’ and that the court there- 
fore erred in overruling his objection to the introduction 
of any evidence; that the court erred in admitting evi- 
dence tending to prove that ‘‘defendant was in posses- 
sion of an ice pick at the time the assault was committed.’’ 

Section 8589, Rev. St. 1913, provides: ‘‘Whoever as- 
saults another with intent to commit a murder, rape 
or robbery upon the person so assaulted, shall be im- 
prisoned in the penitentiary not more than fifteen nor 
less than two years.’’ The charging part of the infor- 
‘mation recites that, on or about June 24, 1919, William 
A. Philbrick, in Douglas county, Nebraska, ‘‘then and 
there being, then and there in and upon one Mary A. 
Philbrick, * * * unlawfully, maliciously and feloni- 
ously did make an assault, with the intent of him, the 
said William A. Philbrick, then and there and thereby 
her, the said Mary A. Philbrick, then and there to kill 
and murder;’’ contrary to the form, ete. Abel V. Shot- 
well, County Attorney. 

‘*No indictment shall be deemed invalid, nor shall the 
trial, judgment or other proceedings be stayed, arrested 
or in any manner affected: First. By the ommission 
of the words ‘with force and arms,’ or any word of simi- 
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lar import; * * * nor for any other defect or im- 
perfection which does not tend to the prejudice of the 
substantial rights of the defendant upon the merits.’’ 
Rev. St. 1913, see. 9050. 

The court did not err in its ruling. The modern ten- 
dency is to disregard technical objections that de not 
tend to prejudice the substantial rights of the accused. 
When the intent is charged and the information is in 
the language of the statute, the means by which the of- 
fense is committed are matters of evidence for submission 
to the jury. In all criminal prosecutions the accused must 
be apprised of the nature and cause of accusation pre- 
ferred against him, that he may prepare his defense 
and plead the judgment as a bar to future jeopardy for 
the same offense. The information before us plainly 
charges a felonious assault in the language of the stat- 
ute, and this has been held sufficient by this and other 
courts. Goff v. State, 89 Neb. 287. 

Rice v. People, 15 Mich. 1, involves the same ques- 
tion in part. The prosecution in that case was brought 
under 2 Comp. Laws Mich. sec. 5724, which reads: ‘‘If 
any person shall .assault another with intent to com- 
mit the crime of murder, every such offénder shall be 
punished by imprisonment in the state prison for life, 
or any number of years.’? The charging part of the in- 
formation in the Rice case avers that the defendant, 
‘“‘with force and arms in and upon one Charles Parsons, 
then and there being, did make an assault, and him, the 
said Charles Parsons, then and there did beat, wound 
and bruise, with intent, him, the said Charles Parsons, 
then and there, to kill and murder, and other injuries 
to him, the said Charles Parsons, then and there did, 
contrary to the statute,’ ete. Judge Cooley wrote the 
opinion of the court and among other things said: “The 
information charges the defendant with an assault with 
intent to murder. * * * No further words are nec- 
essary to inform the accused of the nature of the charge 
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against him; and if more are essential for any purpose, 
it can only be for technical reasons. * * * The of- 
fense ag described in the statute is, an assault ‘with in- 
tent to commit the crime of murder;’ and this is the of- 
fense as set out in the information.’’ 

The rule was announced in United States v. Herbert, 
26 Fed. Cas. 284: “In an indictment under the statute 
for assault and battery with intent to kill, it is not neces- 
sary to state the manner and extent of the assault and 
battery, nor the particular weapon used. It is only 
necessary to describe the assault and battery as at com- 
mon law, with the addition of the words charging the 
intent to kill in the terms required by the. statute. It is 
not necessary to charge the assault to be felonious nor 
malicious, nor to be with malice prepense, nor to state 
any other circumstance to show that, if death had ensued, 
it would have been murder.’’ In State v. Jackson, 37 La. 
467, the court said: ‘‘In an indictment for an assault 
with intent to murder, it is not necessary to set forth 
the mode of assault, or the means or weapon with which 
the assault was made.’’ To the same effect is State v. 
Gainus, 86 N. Car. 632: ‘‘In an indictment for an as- 
sault with intent to murder, it is not necessary to state 
the instrument used by the assailant.’’ In the long ago 
a jurist with foresight observed: ‘‘More offenders es- 
cape by the over easy ear given to exceptions in indict- 
ments than by their own innocence, and many times 
gross murders, burglaries, robberies, and other heinous 
and erying offenses, escape by these unseemly niceties 
to the reproach of the law, to the shame of the govern- 
ment, and to the encourgement of villany, and to the dis- 
honor of God.’’ 2 Hale’s Pleas of The Crown (Eng.) 
193. 

Not only is there a strong tendency in the courts to 
relax the requirement of extreme technical accuracies 
that do not go to the merits, as pointed out in Blazka 
». State, ante, p. 13, but distinguished statesmen as well 
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have given to this subject earnest attention. As bearing 
on this question President Taft said in his message to 
congress in December, 1910: ‘‘The necessity for the 
reform exists both in United States courts and in all 
state courts. * * * The simplicity and expedition 
of procedure in the English courts today make a model 
for the reform of other systems. * * * TI cannot con- 
ceive any higher duty that the supreme court could per- 
form than in leading the way to a simplification of pro- 
cedure.” 6 Am. Bar. Ass’n Jour, 519 (July, 1920). Wood- 
row Wilson when governor, in an address before the Ken- 
tucky Bar Association in 1911, among other things said: 
“America lags far behind other countries in the essen- 
tial matter of putting the whole emphasis in our courts 
upon the substance of right and justice. * * * The 
actual miscarriages of justice, because of nothing more 
‘than a mere slip in a plirase or a’ mere error in an im- 
material form, are nothing less than shocking. Their 
number is incalculable, but much more incalculable than 
their number is the damage they do to the reputation of 
the profession and to the majesty and integrity of the 
law.” 6 Am. Bar Ass’n Jour. 520. 

The defense of insanity was interposed, and counsel 
argues that the court erred in its instructions on that 
question. We do not think so. The court in brief in- 
formed the jury ‘‘that the beneficence of the law will 
not permit the punishment of one who is not respon- 
- sible for his acts by reason of mental disease,” because 
a person so afflicted ‘‘is not capable of forming an in- 
tent’’ to commit crime, and hence is not subject to pun- 
ishment. And that: ‘‘In order to hold the defendant 
criminally responsible’’ for the offense with which he 
is charged, “it is only necessary that the jury be satis- 
fied from all the evidence, beyond a reasonable doubt, 
that he had sufficient mental capacity to distinguish be-. 
tween right and wrong as to the particular act with 
which he so stands charged.’’ In Schwarte w. State, 65 
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Neb. 196, we said: ‘‘The generally accepted test of re- 
sponsibility for crime is the capacity to understand the 
nature of the act alleged to be criminal, and the ability 
to distinguish ‘between right and wrong with respect 
to such act.’’ The question of defendant’s sanity, like 
other questions of fact, comes within the province of 
the jury, and, having been determined by that body, un- 
der instructions that correctly state the law, we will not 
substitute our judgment for that of the jury, unless from 
the evidence it appears to be clearly wrong. 

Defendant argues: ‘‘The party assaulted did not die; 
hence the blows were not sufficient to produce death so 
that the court could not properly charge as it did in 
this fourth paragraph (of instruction No. 6) that the 
jury must find, if the ice pick was used at all, it was used 
with an intent to murder.” On the question of intent 
the court charged the jury: ‘‘If you find from the evi- 
dence beyond a reasonable doubt that the defendant, 
while sane, intentionally assaulted his wife with a dead- 
ly weapon, in such manner and at such places upon her 
body as would have a natural and probable tendency to 
cause her death, then the presumption would be that 
defendant intended the natural and probable conse- 
quences of his acts.’?’ We approve the instruction as 
used. In a criminal case intent is a question of fact for 
the jury to be determined from all the evidence and the 
circumstances of the case. In Jerome v. State, 61 Neb. 
459, we said: ‘‘On the trial of a criminal case every 
hypothesis that implies the defendant’s guilt is perti- 
nent, and any evidence fairly tending to sustain such 
hypothesis is relevant to the issue.” 

Dr. Young is county physician and official examiner 
for the board of insanity. In respect of defendant’s 
mental condition he testified, inter alia, on the part of 
defendant: ‘Taking into consideration all the data you 
have given me in the hypothetical question and the fact 
that the man apparently recovered his full senses three 
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or four days afterwards, on just this data alone, I don’t 
think I would be able to give you a definite opinion as ta 
whether he was sane or insane; [ could only say that 
there is a strong possibility of his being insane. * * * 
As to the man’s insanity or sanity, I would not be able 
to give a definite answer.’’ In view of the foregoing 
testimony and in the present state of the record and 
of the law applicable thereto, error cannot be predicated 
on the rejection of defendant’s offer of proof, namely: 
‘This defendant now offers to prove by the witness on 
the stand that taking into consideration the hypotheti- 
eal question heretofore given to the witness, the defend- 
ant was in such a frame of mind on the evening of June 
24, 1919, while he was in the elevator, that he was un- 
able to know or distinguish the difference between right 
and wrong.’’ 

Other alleged assignments of error are pointed out 
which, upon examination, we do not find it necessary to 
discuss. We conclude that the evidence supports the 
verdict upon every contested question of fact. The case 
was fairly submitted, and we do not find reversible error. 

The judgment is 

AFFIRMED, 

Aprico and Fuawssure, JJ., not sitting. 


JAMES A, SNOKE, APPELLANT, vy. ELLSworTH J. Bracu, 
APPELLEE. 


FiLepD SEPTEMBER 27, 1920. No. 20622. 


o 


1. Mortgages: DEED AS MortcacE: INTENT. “Whether a deed absolute 
on its face is a sale or a mortgage depends upon the intention 
of the parties, and such intention is to'be gathered from their 
declarations and conduct, as well as from the papers which they 
subscribed.” Sanders v. Ayres, 63 Neb. 271. 


: PAROL Evipencr. “Where it is sought to vary the effect 
_of a deed of conveyance by parol-testimony so as to declare it ta 
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be a mortgage, the evidence must be clear, convincing, and satis- 
factory in its nature in order to warrant a court to grant the relief 
prayed.” O’Hanlon v. Barry, 87 Neb. 522. 


: Possession: RENTS. When it is established that a deed was 
in fact given as security only, the grantor therein stands in the 
relationship to the premises as mortgagor, and is entitled to re- 
deem. In such case the mortgagor is entitled to the possession 
of the premises and to receive the rents and profits therefrom. 


: Evipence. Evidence examined, and transaction held to be 
one of security, and not an absolute sale. 


APPEAL from the district court for Box Butte county: 
WILiiAM H. Wrsrover, Juper. Reversed, with directions. 


Boyd & Metz, and lH. L. Meyer, for appellant. 
Mitchell & Gantz, contra. 


Day, J. 

James A. Snoke brought this suit in equity against 
Ellsworth J. Beach to have a certain deed from the for- 
mer to the latter declared to be a mortgage; that an ac- 
counting be taken of the rents and profits of the land; 
that he be let in to redeem; and that the defendant 
be required to reconvey the premises to the plaintiff. The 
trial court denied the plaintiff the relief prayed, and he 
has appealed. 

The pleadings, as well as the evidence, present a clear- 
cut question as to whether the transaction is to be re- 
garded as an absolute sale, with an option back to the 
grantor to repurchase the land, or a mortgage. A deter- 
mination of this question involves an examination of the 
testimony in the light of well-settled legal principles ap- 
plicable in such transactions. 

The record shows that the plaintiff-purchased the land 
in question in 1909. At that time there was a mortgage 
on it in favor of one Goedekin for $1,200. Later the 
plaintiff gave a mortgage on it to J. C. McCorkle for 
$1,500, and still later the plaintiff executed a third mert- 
gage to the defendant for $600. The mortgage to Mc- 
Corkle had been assigned as collateral security to the 
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First National Bank of Alliance, Nebraska. At the date 
of the transaction now in question these three mortgages 
were past due, and upon two of them payment was be- 
ing demanded and foreclosure proceedings threatened. 
At this stage of the proceedings a conference was held 
between McCorkle, Beach and Snoke, which resulted in 
Snoke executing and delivering to Beach a deed absolute 
in form, conveying the N. E. 1/4 of section 20, township 
25 north, range 47, Box Butte county, Nebraska,: and 
receiving back from Beach the contract hereafter men- 
tioned. The consideration named was “one dollar and 
other valuable consideration.” The actual consideration, 
however, was the payment by Beach of the mortgages upon 
the land, and the execution of the contract. While the 
deed bears date of November 7, 1914, and the contract 
two days later, there is no doubt but that the two in- 
struments form part: of one and the same transaction. 
Some of the testimony tends to show the instruments 
were in fact executed the same day, but in our view this 
is immaterial so long as they constitute but one trans- 
action. 

On the date of the delivery of the deed a contract was 
signed by Beach and Snoke, as follows: “11-9-14. I have 
this day received from James A. Snoke warranty deed 
to the N. E. 1/4 of section 20, township 25, range 47, Box 
Butte county, Nebr., for which I agree to sell back to the 
said James A. Snoke within one year from this date for 
$2,719.40 and 9 per cent. interest on this amount from 
this date, except I reserve the right to make private sale 
of this land within the year at the stipulated price of 
$22.50 per acre, and agree to pay James A. Snoke, in case 
I make such sale, all over and above the sum of $2,719.40 
and interest and any and all expense I may have during 
this time, including any taxes I may pay. E. J. Beach. 
J. A. Snoke.” : 

Pursuant to the arrangement, Beach paid off the Goede- 
kin and McCorkle mortgages and canceled his own, and 
later filed of record releases for the three mortgages. 

105 Neb.—9 
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There is a sharp and irreconcilable conflict in the tes- 
timony of the two principals to the transaction. Snoke’s 
testimony is to the effect that the transaction was one of 
security, and that he was to pay back to Beach $2,719.40 
with interest at 9 per cent. in a year. In his testimony 
he says: “I gave him the deed with a contract that I was 
to have the privilege of redeeming the land.” He told 
Hampton, who drew the contract, that “I gave him the 
deed for security,” and in response to the question, “And 
you didn’t tell Hampton that Beach had bought the land?” 
he answered, “No, sir; the land wasn’t sold at all.” Me- 
Corkle, who was present, corroborates Snoke. In his tes- 
timony, he says: “My understanding was that this was an 
extension of time given with the idea, that if I or Mr. Icib- 
ble or Mr. Snoke could sell the land so as to redeem it he 
would do it. * * * It was put up as security in the 
form of a deed; that was my understanding of it.” The tes- 
timony of Beach corroborates his theory that the trans- 
action was an out and out sale, that he did not want the 
land, but in order to protect himself and save costs he 
bought the land outright and gave Snoke the option to re- 
purchase on the conditions named in the contract. The tes- 
timony of Hampton, the president of the First National 
Bank which held the AlcCorkle mortgage, tends strongly to 
sustain Beach’s theory. Te says, in substance, that Snoke 
was anxious to get a little money out of the land, and Mr. 
Beach didn’t want to put that much money into it, so they 
entered into agreement, “which I tried to put in words, 
exactly ag they stated it to me.” He was then asked, 
“Now was there anything said about this deed being a 
mortgage?” to which he answered, “No, sir. * * * My 
understanding was that it was an absolute sale.” The 
testimony shows that the amount of $2,718.40 mentioned 
in the contract was arrived at by computing the amount 
due upon the three mortgages, principal and interest, and 
deducting from that sum 8120 which was paid by Snoke 
by an assignment to Beach of the rent for the vear 1914. 
Upon this phase of the case Beach’s testimony is to the 
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effect that the $120 was paid to him for an option on the 
land. The effect of his testimony, however, on this point 
is very much weakened by cross-examination, which in 
the end rather tended to support the other witnesses as 
to the method of arriving at the figures $2,719.40. 

There can be no doubt that the holder of a mortgage 
debt has the legal right, with the consent of the mort- 
gagor, to accept an absolute deed to the mortgaged prem- 
ises in full satisfaction and discharge of the debt, where 
such transaction is freely and voluntarily made, and is 
free from the vice of fraud or coercion. It is the policy 
of the law to encourage rather than to discourage the 
settlement of controversies by the parties out of court. It 
is also within the right of the parties to enter into a con- 
temporaneous contract whereby the grantee in such deed 
agrees to resell the premises to the grantor upon the pay- 
ment of a stipulated price and within a given time, and no 
legal impediment arises even though the amount named in 
the contract to reconvey is the same amount as the debt 
for which the deed was given in payment. Where, how- 
ever, a dispute arises as to whether the deed aud the con- 
tract speak the real transaction, and proof is offered tend- 
ing to show that the deed was intended to be a mortgage, 
the fact that there was an antecedent debt existing and 
that the repurchase price named in the contract is the same 
amount as the mortgage debt with interest will be re- 
garded as strong circumstances tending to show the trans- 
action to be a mortgage. It is well settled that a deed and 
contract to resell, however positive and clear the terms 
may be, are subject to parol explanation, and that a court 
of equity in its effort to find the truth will look behind 
the form of the language used to determine the real trans- 
action. Whether a deed absolute on its face is a sale or a 
mortgage depends upon the intention of the parties, and 
such intention is to be gathered from the declarations and 
conduct of the parties, as well as from the papers which 
they subscribe. Sanders v. Ayres, 63 Neb. 271; Kemp v. 
Small, 32 Neb. 318.. The rule is also established in this 
state that, where it is sought to vary the effect of a deed 
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absolute on its face by parol testimony so as to declare it 
to be a mortgage, the evidence must be clear, convincing, 
and satisfactory before a court is warranted in adjude- 
ing it to be a mortgage. O'Hanlon v. Barry, 87 Neb. 522. 

The value of the land as compared with the considera- 
tion paid for it is also an important factor to he considered 
in determining the true nature of the transaction. This 
of course is based upon the well-recognized trait of man- 
kind to secure as nearly as possible a fair value for his 
property. While there is a sharp dispute upon the ques- 
tion of value, the weight of the defendant’s testimony fix- 
ing it at $3,600 and that of the plaintiff from $4,000 to 
$4,500, we are inclined to the view that the value of the 
land as shown by the testimony was $4,000. The posses- 
sion of the premises is also an important factor to be con- 
sidered. In that respect the testimony shows that the 
possession of the premises was to be in Snoke, and in fact 
it is shown that an agent for Snoke rented the premises 
on a crop rent basis for the year 1915, taking the lease in 
Snoke’s name. Later, however, in Snoke’s absence, the 
landlord’s share of the crop was delivered to Beach and 
appropriated by him. The agent of Snoke who had made 
the lease testified with respect to the 1215 crop as fol- 
lows: “Before they got ready to thresh Mr. Beach came 
and asked me what I was going to do with the grain, and 
I told him My. Snoke wasn’t here at the time, he was over 
in Colorado, and he wrote me to look after it; there was 
no granary to put it in, and Mr. Beach said, ‘I will do this 
with you, I will take the grain from the machine, and if 
Mr. Snoke redeems the land I will owe him for the grain, 
and if he don’t redeem the land the grain belongs to me.’ 
I said, ‘That is satisfactory to me,’ and so Mr. Beach took 
the grain.” 

We cannot in the space proper to be given to an opinion 
quote ‘from the testimony further, aud nist in the end 
give our conclusion as to what the testimony shows. 

From a careful examination of the testimony and the 
circumstances surrounding the transaction, we have be- 
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come Satisfied that the deed was given as security for a- 
debt. What the parties attempted to do was to draft a 
contract in such form that, in the event Snoke failed to 
pay the amount with interest, the deed would stand as 
an absolute conveyance without the necessity of a fore- 
closure proceeding. Such an agreement, however thor- 
oughly understood between the parties, does not change the 
legal aspect of the transaction. If in fact the deed was 
given as security, it became ipso facto in legal effect a 
mortgage, and the equitable right of redemption which at- 
taches to a mortgage cannot be cut off by contract or un- 
derstanding of the parties at the time the contract is made. 
“Onee a mortgage, always a mortgage,” has become one 
of the axioms of the law. Having determined the trans- 
‘action to be in fact a mortgage, it follows that the plain- 
tiff was entitled to the possession of the premises and to 
receive the rents and profits therefrom. The rents and 
profits for the entire period having been appropriated by 
the defendant, he should in an accounting be charged with 
the fair and reasonable cash rental value of the land. It 
appears, however, that for the year 1915 the plaintiff 
rented the land on crop rent basis, the proceeds of which, 
amounting to $85, was appropriated by the defendant. 
For the years 1916 and 1917 we find the reasonable cash 
rental value of the land to be $125 per annum. In the ac- 
counting the plaintiff should pay the sum of $2,719.40 
with 9 per cent. interest from November 9, 1914, together 
with any taxes paid by the defendant, with interest at 
7 per cent. from the date of the several payments, and the 
reasonable value of any improvements which the defend- 
ant may have placed on the premises since the trial. As 
against this, there should be credited $85, with interest 
from January 1, 1916; $125, with interest from January 1, 
1917, and $125, with interest from January 1, 1918. The 
court is directed to take further testimony as to the cash 
rental value of the Jand for the crop years of 1918, 1919, 
and 1920, and from the several amounts strike a balance 
of the amount due from the plaintiff, and enter a decree 
finding the deed to be a mortgage, and provide that within 
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20 days from the entry of the decree the plaintiff shall pay 
the amount so found due into court for the defendant, 
and that, on so doing, the title to the land shall stand 
quieted in the plaintiff; the costs of the proceedings to be 
taxed to the defendant. 

REVERSED, WITH DIRECTIONS. 


Morrissey, C. J., and ALDRICH, J., not sitting. 


DANIEL FirzpaTRicK, APPELLEE, V. WALKER D. HINEs, 
, APPELLANT, QO 


FIILepD SEPTEMBER 27, 1920. No. 21077. 


1. Master and Servant: Insury To Locomotive ENGINEER: NEGLIGENCE. 
It is negligence as a matter of law for the employees of a rail- 
road company in charge of a work train, under orders to have 
the train in the clear on a side-track at a designated time and 
place where a regular, scheduled passenger train was due to pasa 
without stopping, to fail to observe such orders; and where through 
such negligence an engineer on the passenger train is injured the 
company is liable. 


. It is also negligence per se for a work 
train to remain standing on the main-line track at a time and 
place a regular, scheduled passenger train is due to pass without 
stopping, without a flagman or other warning being given to the 
approaching train, as required by the rules of the company; and 
where through such negligence an engineer on the approaching 
train is injured the company is liable. 

; ASSUMPTION or Risks. An employee, by entering and con- 
tinuing in the employment of a master without complaint, assumes 
the ordinary risks and dangers incident to the employment, and 
the extraordinary risks and dangers which he knows or which by 
the exercise of ordinary care he would have known; but he does 
not assume the extraordinary risks caused by direct acts of neg- 
ligence of his employer. : 


: CoNTRIBUTORY NEGLIGENCE: FEDERAL Act. Under the federal 
employers’ liability act of April 22, 1908, 35 U. S. St. at Large. 
ch. 149, sec. 3, p. 65, providing-that contributory negligence shall 
not bar a recovery, but shall be considered in abatement of re- 
covery in accordance with the degree thereof, no degree of con- 
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tributory negligence, however great, will bar a recovery of any 

. damages. It is only when the plaintiff’s act is the sole cause— 
where the defendant’s act is no part of the causation—that defend- 
ant is free from liability under the act. 


: ASSUMPTION OF Risks. A locomotive engineer upon a pas- 
senger train, although warned by a “permissive card” to “proceed 
&xpecting to find a train in the block,’ does not assume the risk 
of the negligence of the forward train, in failing to have the train 
in the clear on the siding, as required by the rules of the company, 
at a time and place where the passenger train was due to Pass 
without stopping. Neither does he assume the risk of the neg- 
ligence of the employees of the forward train in permitting their 
train to be standing on the main-line track at a time and place 
where the passenger train was due, without flagging or other warn- 
ings, as required by the rules of the company. 

: WITHDRAWAL From Jury. Under the evidence, the 


court properly withdrew the defense of assumption of risk from 
the jury. . 


7. Appeal: Harmiess Hrror. Under section 7713, Rev. St. 1913, an 
error which does not affect the substantial rights of a party will 
not justify a reversal of a judgment. 


8. Damages. A verdict for $28,800 for personal injuries sustained 
by a locomotive engineer 49 years of age, under the facts, held 
excessive, and a remittitur of $6,800 ordered. 


AppEAL from the district court for Sheridan county: 
WILLIAM Hl. WESrover, JUDGE. Affirmed on condition. 


Byron Clark, Jesse L. Root, R. T. York, F. A. Wright 
and J. W. Weingarten, for appellant. 


M. F. Harrington and Gerald F. Harrington, contra. 


Day, J. . 

Daniel Fitzpatrick brought’ this action in the district 
court for Sheridan county against the Chicago, Burling- 
ton & Quincy Railroad Company, under the provisions of 
the federal employers’ liability act of April 22, 1908, to 
recover damages for personal injuries:claimed to have 
been sustained by him on account of the negligence of the 
defendant. Later Walker D. Hines, director general of 
railroads under United States railroad administration, 
was substituted as party defendant. The trial resulted in 
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a verdict and judgment in favor of the plaintiff for $28,800, 
to review which the defendant has appealed. . 

The defenses interposed were assumption of risk and 
contributory negligence. 

A brief statement of the facts will serve to make clear 
the application of the defenses urged. On September 10, 
1918, the date of the accident, and for some years prior 
thereto, the plaintiff was in the employ of the defendant 
conipany in the capacity of a locomotive engineer, and on 
the day in question was operating the locomotive on train 
No. 48, a west-bound interstate passenger train. The 
plaintiffs run was between the division points of Seneca 
and Alliance in Nebraska, a distance of 108 miles, Alli- 
ance is a division station on the Burlington where the 
time is changed. Trains running east of Alliance are op- 
erated under central time,- while those running west of 
Alliance are governed by mountain time, which is one 
hour slower than central time. Birdsell is a nonageney 
station about six miles east of Alliance, where passing 
and storage tracks are maintained. Still further east, ap- 
proximately six miles, is the town of Hoffland, where a 
telegraph station is maintained. Passenger train No. 48 
was a regularly scheduled train of the first class, having 
superior rights over trains of a lower class, and was due 
to pass Birdsell without stopping at 2:50 p. m., central 
time, and on the day and place of the accident was six to 
eight minutes late. An extra work train had been sent out 
from Alliance, and had taken a position on the main track 
about 1,000 feet east of the east switch at Birdsell, and 
was engaged in spotting .cars to be loaded with gravel, 
and was so working at the time of the collision. The 
locomotive on the work train was on the east end of the 
string of cars with its nose fronting to the west, and was 
stationed just outside of a sharp curve in the main track 
still further to the east. This curve was in a side-hill 
cut, about 700 feet long, and for trains going westward was 
a left-hand curve. It was so sharp that, from the proper 
position of the engineer upon the right-hand side of the 
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locomotive going westward, the line of vision along the 
track was about 125 feet. From the fireman’s side of the 
cab the line of vision was considerably further, so far 
in fact that a train standing on the track could have been 
seen for such a distance ahead that the train could have 
been stopped and the disaster averted. At the time of 
the accident, and immediately prior thereto, the fireman 
was engaged in shoveling down coal preparatory to firing 
the engine. The fireman was under the orders of the en- 
gineer and he could have directed him to have kept a look- 
out in going around this particular curve. On the day of 
the accident the plaintiff left Seneca with train No. 43 
forty minutes late for his run to Alliance, At Hoftland 
the plaintiff was given a “permissive card” by the agent 
in charge of the station, which read as follows: “Block 
Station, Hoffland, 4:30 p. m. 9/10, 1918. Conductor and 
Engineman, train No. 43 on main track: Proceed, expect- 
ing to find a train in the block between this station and 
Alliance. Vining, Signalman.” <At the same time he was 
given a clearance card, addressed also to the conductor 
and engineman on No. 43, which read, “I have no—orders 
for your train. You have received no orders No. —. 
Stop signal is displayed for following trains. Block not 
clear. Vining, Operator.” The last block for train No. 
43 in its run to Alliance was the 12 miles between Hoffland 
and Alliance. As plaintiff’s train came around the curve, 
before mentioned, and while running at 35 to 40 miles an 
hour, and at a point in the curve where his vision ahead 
was limited to 125 feet, he came suddenly upon the work 
train standing in the position before described. In that 
situation a collision was inevitable. Plaintiff reversed his 
engine, called to his fireman to jump, and threw himself 
backwards out of the cab window, receiving the injuries for 
which damages are claimed. Under the rules of the com- 
pany, it was the duty of the crew operating the work train 
to have their train on the side track and in the clear at 
Birdsell at the schedule time of No. 43 leaving Hoffland, 
and also in case of standing on the main track that a flag- 
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man be sent cut to warn approaching trains. This they 
omitted to do, This neglect was due to a misreading of 
the time. The engineer in charge of the work train was 
provided with a watch equipped with two hour hands, one 
gold one which marked central time, and one black which 
indicated mountain time. In taking note of the time he 
misread the hour. At the time he looked at his watch he 
sensed that he still had 40 minutes to get his train off the 
main track and in the clear at Birdsell siding, when in 
fact, concealed from view by the curve and cut, No. 43 
was bearing down upon him. Under the rules of the 
company each of the men in charge of the work train had 
a duty to perform in the protection of the work train, 
. Which, if observed, would have avoided the accident. Sin- 
gularly at this critical moment each of the crew failed in 
duty, resulting in this tragic disaster in which 11 persons 
were killed and 27 injured. 
Under this state of facts the trial court took the po- 
sition that a case of negligence on the part of the defend- 
ant had been made; that the facts did not present a ques- 
tion of assuinption of risk, and submitted to the jury only 
the question of damages and contributory negligence. 
That it was necligence on the part of the employees in 
charge of the work train to fail to have their train on the 
siding at Birdsell at the time No, 43 was due to pass that 
station without stopping, in violation of the operating 
rules, seems too clear for argument. That it was also 
negligence to permit the work train to be at rest upon the 
main track, at a time and place when No. 43 was due to 
pass, without a flagging or other warning being given as 
required by the rules, is equally true; especially so at 
a point in the road where the view was obscured by the 
curve and cut. The mistake of the crew of the work train 
to observe the duty imposed upon them by the rules is 
but another illustration of the fallibility of human agency. 
The engineer of the work train, in testifying as to how 
the accident occurred, said, “It was a slop over on my 
part, on the time, and we should have headed in at Bird- 


Vou. 105) SEPTEMBER TERM, 1920. 139 


Fitzpatrick v. Hines. 


sell;” and, again, “I became confused on the time, I was 
working on mountain time.” The conductor and one of 
the brakemen were attempting to fix some telephone con- 
nections, assuming no doubt that the engineer would look 
after the siding of the train at the proper time. Upon this 
question of negligence it does not seem that reasonable 
minds could differ, and under such circumstances it was 
Within the clear province of the court to withdraw that 
issue from the jury. 

It is strongly urged that the doctrine of assumption of 
risk under the facts shown preclude the plaintiff’s right 
of recovery, and that the trial court should have so in- 
structed the jury. The rule is now well settled, not only 
in this state, but elsewhere, that the employee assumes the 
usual and ordinary risks incident to the employment in 
which he is engaged, and which are known to him, or 
which by the exercise of reasonable care he would have 
known, The doctrine, however, does not go to the ex- 
tent that the employee assumes the risk of the negligent 
performance of duty imposed upon the master or his 
agents. Cases supporting this doctrine can readily be 
found. A few are noted: Bower v. Chicago & N. W. R. 
Co., 96 Neb. 419, which case was subsequently affirmed in 
Chicago & N. W. R. Co. v. Bower, 241 U. S. 470; Chicago, 
B.& Q. R. Co. v. Shalstrom, 195 Fed. 725, and cases cited, 
and note in 45 L. R. A. n. s. 887; Chicago, R. I. & P. R. Co. 
». Ward, 252 U. 8. 18; Chesapeake & O. R. Co. v. DeAtley, 
241 U.S. 310. ° 

In the discharge of his employment, so far as the doc- 
trine of assumption of risk applies to the situation, the - 
plaintiff had the right to assume that the other employees 
of the master would perform their full duty and comply 
with the rules promulgated for the operation of trains, 
and in a manner free from negligence. The “permissive 
card” which he received was a warning that he might pro- 
ceed expecting to find a train in the block, but even this 
was not sufficient to warn him that the crew ahead might 
be negligent in their method of handling their train, The 
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plaintiff had a right to assume that, if for any reason the 
train ahead should be standing, the usual and customary 
warnings of torpedoes and flagging would be given. The 
plaintiff did not know that there was an unprotected work 
train standing on the main track in violation of the com- 
pany’s rules, or that the crew of the work train had failed 
in their duty to have their train on the siding at Birdsell. 
The notice he received was not such that by the exercise 
of reasonable care he would have known this situation. 
The testimony shows that passenger trains were operated 
under the “permissive-card” system, such as was given 
in this case, and that it frequently occurred that a train 
would be sent out while there was another train in the 
block, On this very trip another “permissive card” had 
been issued to the plaintiff for another block. From a 
careful consideration of all the-facts we are of the view 
that the doctrine of assumption of risk does not apply in 
this case, and that the court was right in so ruling. 

But, it is urged vigorously that the plaintiff’s conduct 
in driving his locomotive around the curve at such a rate 
of speed that it was impossible for him to stop within the 
range of his vision ahead, and in failing to step over to the 
fireman’s side of the cab where he could have seen the work 
train or to have directed his fireman to keep a lookout at 
that particular point, under the circumstances, was such 
gross negligence that he ought not to be permitted to re- 
cover. This argument is based upon the doctrine of as- 
sumption of risk, as well as upon contributory negligence. 
We have sufficiently observed that the facts do not bring 
‘the case within the rule of assumption of risk, for the 
reason that the cause of the accident was the negligence 
of the master’s servants, and negligence of the master is 
not ordinarily one of the risks assumed. The distinction 
between assumed risk and contributory negligence is some- 
times difficult to draw, but it is a distinction which must 
be borne in mind. Assumption of risk bars a recovery, 
while contributory negligence under the federal employers’ 
liability act merely diminishes the amount of recovery. 
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Upon the question of contributory negligence the court, 
properly we think, instructed the jury that contributory 
negligence was not a complete defense, but should be con- 
sidered in abatement of the damages in proportion to the 
amount of the plaintiff’s negligence which contributed to 
the injury as compared with the negligence of the defend- 
ant. Cases involving this question have frequently been 
before the federal courts. In Pennsylvania Co. v. Cole, 
214 Ired. 948, it is said: “But it is strongly pressed upon 
us that plaintiff’s negligence in going to sleep in the ca- _ 
boose while on duty, and thus in failing to flag the follow- 
ing train, was negligence so gross and so proximate in its 
effect as to preclude all right of recovery. The danger 
to the interests of the traveling public from failure to en-— 
force such rule is strongly urged. There can be no doubt, 
at the common law, such would have been the effect of 
plaintiff’s alleged negligence; but the employers’ liability 
act expressly abrogates the common-law rule under which 
action was barred by the negligence of the plaintiff prox- 
imately contributing to the accident, and substitutes there- 
for the rule of comparative negligence. Under this act, 
no degree of negligence on the part of the plaintiff, how- 
ever gross or proximate, can, as matter of law, bar re- 
covery; for, as said in Norfolk & W. R. Co. v. Harnest, 229 
U.S. 114,122, * * * the direction that the diminu- 
tion shall be ‘in proportion to the amount of negligence 
attributable to such employee’ means that: ‘Where the 
casual negligence is partly attributable to him and partly 
to the carrier, he shall not recover full damages, but only 
a proportional amount bearing the same relation to the 
full amount as the negligence attributable to the carrier 
bears to the entire negligence attributable to both.’ ” 

In Grand Trunk W. Co. v. Lindsay, 201 Fed. 836, 844, it 
is said: “If, under the employers’ liability act, plaintiff’s 
negligence, contributing with defendant’s negligence to 
the production of the injury, does not defeat the cause of 
action, but only lessens the damages, and if the cause of 
action is established by showing that the injury resulted 
‘in whole or in part’ from defendant’s negligence, the stat- 


142 NEBRASKA REPORTS. (Vou. 105 


Fitzpatrick v. Hines. 


ute would be nullified by calling plaintiff’s act the proxi- 
inate cause, and then defeating him, when he could not be 
defeated by calling his act contributory negligence. Tor 
his aet was the same act, by whatever name it be called. 
It is only when plaintiff’s act is the sole cause—when de- 
fendant’s act is no part of the causation—that defendant 
is free from liability under the act.” Bearing on the gen- 
eral question, see Louisville € N. R. Co. v. Wene, 202 Fed. 
887; Hadley v. Union P. R. Co., 99 Neb. 349. 

It is urged that the court erred in permitting to be 
offered in evidence Exhibit D, which was a circular order 
issued under date of November 5, 1918, and after the ac- 
cident. This circular order recited that “Trains operating 
under permissive card, form C, will run expecting to be 
flagged, and at a reduced speed around curves and other 
points where the view is obscured, so that they can be pre- 
pared to stop within a reasonable distance.” In making 
this offer, plaintiff’s counsel stated that it was not offered 
in support of the issue of negligence on the part of the 
defendant, but for the purpose of meeting the charge of 
contributory negligence on the’ part of plaintiff. 

It has frequently been announced that the subsequent 
conduct of a defendant in repairing a defect which was the 
alleged cause of the accident could not be shown as being 
in the nature of an admission of the negligence charged. 
Pribbeno v. Chicago, B. & Q. R. Co., 81 Neb. 657; Tankers- 
ley v. Lincoln Traction Co., 101 Neb. 578. We fail to see 
any distinction in principle whether the proffered testi- 
mony be offered for the purpose of showing negligence of 
the defendant or contributory negligence of the plaintiff. 
In both instances such testimony is inadmissible, and in 
the instant case the testimony should have been excluded. 
But, in view of the fact that the testimony offered related 
to a question upon which the testimony was well-nigh 
overwhelming in favor of the plaintiff, we think it falls 
within the rule of error without prejudice. The plaintiff 
testified, and was corroborated by other engineers on the 
road, that when the “permissive cards” first came out the 
instructions were that “we should slow up around curves ;” 
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that as a result the trains were late, and that the schedule 
could not-be maintained; that later they were told to go 
ahead and make the speed; that the “permissive card” 
wwas intended as an extra precaution to look out for flag- 
ynen. 

Under the provisions of section 7713, Rev. St. 1913: “An 
error which does not affect the substantial rights of a 
party will not justify a reversal of a judgment.” Huzxoll 
v. Union P. R. Co., 99 Neb. 170. 

-A number of other questions are discussed, based upon 
the 23 propositions presented in defendant’s brief, but 
the principal questions, as we view it, are the ones we have 
considered. The remaining assignments have been con- 
sidered, but do not, in our opinion, present such a situation 
as calls for a reversal of the case. , 

‘Lastly, it is urged that the damages assessed are exces- 
sive, and that for that reason the judgment ought not to 
be permitted to stand. At the time of the accident the 
plaintiff was 49 years of age, and was earning $247 a 
month, under a recent advance in wages. The year prior 
he was earning $217 a month. His injuries, according to 
the testimony of his physicians, are permanent, resulting © 
in what is usually termed “leakage of the heart,” and in 
addition he suffered injuries to the nerves along the spine, 
which affected to a more or less degree the motor nerves. 
At the time of the trial, some six months after the acci- 
dent, he was able to walk with the aid of a cane. All of 
the expert witnesses agree that the condition of the heart 
is incurable. The question as to whether the plaintiff’s 
condition was due to the injuries received in the accident 
was a question for the jury. 

We are of the opinion that the damages, in view of all 
of the circumstances proved, are excessive, and should be 
reduced $6,800. If plaintiff within 20 days files a remit- 
titur of $6,800, leaving the judgment $22,000, the judg- 
ment will be affirmed; otherwise, it is reversed and re- 
manded. 

AFFIRMED ON CONDITION. 

ALprICH, J., not sitting. 
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Artowr D. Surrer v. STATE of NEBRASKA. 
Fitep SEPTEMBER 27, 1920. No. 213138. 


1. Criminal Law: Jrorarpy. Under section 9126, Rev. St. 1913, a 
jury charged with the trial of a criminal case, after deliberating 
for so long a time “that there is no probability of agreeing,’’ may 
be discharged by the court, and the accused held to a further 
trial, without any infringement of the constitutional provision 
that a person shall not “be twice put in jeopardy for the same 
offense.”’ Const., art. I, sec. 12. 


: Jury: Discwarce. When a jury in a capital case have been 
deliberating for 36 hours, excluding necessary time for sleep, 
meals, and exercise, and report to the court that there is no 
probability of an agreement on a verdict, it is the proper exercise 
of the power of the court to discharge them and remand the prison- 
er for further trial. i 

3. - : ~——-——: JourNaL Entry. Section 9126, Rev. St. 
1913, requiring that when a jury are discharged “the reasons fo 
such discharge shall be entered upon the journal,” is met by the 
entry: “And the said jury in open court report to the court that 
they are unable to agree upon a verdict herein, and, the court 
being satisfied that this is true, it is by the court ordered that the 
said jury be, and they hereby are, excused from further consider- 
ation of this case’—supp!emented by a further order during the 
term: “Upon discharging the jury the court was convinced that 
there was no possibility of their agreement, and that it would be 
useless to hold them longer on the case, and discharged them for 
that reason, and the court then so stated, and this entry is made 
now for then.” 

4. Evidence upon the November, 1918, trial examined, and held sut- 
ficient to submit the issue of guilt to the jury. 

5. Homicide: Surricjency of Evimence. Evidence upon the present 
trial examined, and held sufficient to support the verdict. 


Error to the district court for Lancaster county: WiL- 
LArnp BH. Stewart, JupcE. -tffirmed. 


R. J. Greenc, for plaintiff in error. 


Clarence A. Davis, Attorney General, and OC. L. Dort, 
contra. 
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Day, J. 

Arlowe D, Sutter was convicted in the district court for 
Lancaster county of murder in the second degree, and, 
folowing a recommendation of clemency by the jury, was 
sentenced to a term of ten years in the penitentiary. He 
brings the case here for review. 

This case was before this court upon a former occasion 
wherein the judgment of conviction was reversed and the 
case remanded for further proceedings. Sutter v. State, 
102 Neb. 321. Following the remanding of the case the 
defendant was placed on trial in November, 1918, and the 
jury, being unable to agree upon a verdict, was discharged 
by the court. To this action of the court the defendant 
duly excepted. Proceeding upon the theory that the dis- 
charge of the jury under the circumstances was in legal 
effect an acquittal, and that he could not again be placed 
upon trial for the same offense, the defendant filed a motion 
that he be discharged, which was overruled, Thereupon 
he obtained leave to withdraw his plea of not guilty, and 
filed a plea of autrefois acquit, based upon the theory that 
the discharge of the jury without his consent was in legal 
effect an acquittal, The issue raised by this plea was sub- 
mitted to a jury in April, 1919, and a verdict returned ad- 
versely to the defendant’s contention. Later, defendant 
was again placed on trial, resulting in his conviction, as 
stated in the outset of this opinion. By proper procedure 
and timely objections the defendant has preserved the 
question of his former jeopardy arising out of the proceed- 
ings in the November, 1918, trial, and this is the principal 
point discussed in the brief, as well as upon the oral argu- 
ment. The record shows that at the November, 1918, trial, 
the case was submitted to the jury at 4:45 p. m. on Novem- 
ber 25, and the jury were discharged on November 27, at 
about 4:45 p. m. It also appears that by consent of the 
parties the jury were permitted to discontinue their do- 
liberations from 9:30 p. m. November 25 to 9:30 a. m. 
November 26; the reason for this interruption not being 
shown, The rest of the time, save the unavoidable inter- 
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ruption of sleep and meals, was occupied by the jury in 
their consultation. It will thus be seen that, barring the 
unavoidable interruptions, the jury had the case under 
consideration approximately 36 honrs. At the expiration 
of this period the jury reported to the court their inability 
to arrive at a verdict and were discharged by the court. 
We do not understand the argument of defendant’s counsel 
to go so far that there may not arise circumstances which 
would warrant the court in discharging the jury without 
arriving at a verdict, and that such a discharge would form 
no basis for a claim of former jeopardy. The argument 
is rather to the point that the circumstances of the present 
case did not warrant such action. The prevailing rule 
upon this subject is to the general effect that there must 
be some manifest necessity for the discharge of the jury, 
and to leave the courts to determine in their discretion 
whether under all of the circumstances of each case such 
necessity exists, and when such necessity exists a plea of 
former jeopardy will not prevail on a subsequent trial. 
16 C. J. 250, sec. 394, and cases cited. In Thompson v. 
United States, 155 U. 8. 271, the rule is stated as follows: 
- “Courts of justice are invested with authority to discharge 
a jury from giving any verdict, whenever in their opinion, 
taking all the circumstances into consideration, there is 
a manifest necessity for the act, or the ends of public jus- 
tice wonld otherwise be defeated, and to order a trial hy 
another jury; and a defendant is not thereby twice put in 
jeopardy, within the meaning of the Fifth amendment to 
the Constitution of the United States.” United States v. 
Perez, 9 Wheat. (U. 8S.) 579; Simmons v. United States, 
142 U. 8. 148; Logan v. United States, 144 U. 8. 268. In 
many of the states, our own included, the power to dis- 
charge the jury is specifically conferred by statute. Sec- 
tion $126, Rey. St. 1913, provides: 

“In case a jury shall be discharged on account of sick- 
ness of a juror, or other accident or calamity requiring 
their discharge, or after they have been kept so long to- 
gether that there is no probability of agreeing, the court 
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shall, upon directing the discharge, order that the reasons 
for such discharge shall be entered upon the journal; and 
such discharge shall be without prejudice to the prose- 
cution.” , 

It will be noted that the court is authorized to discharge 
the jury “after they have been kept so long together that 
there is no probability of agreeing.” The trial court is 
primarily entrusted with the duty of determining whether 
there is a probability of the jury reaching a verdict. This 
question cannot be determined arbitrarily or capriciously, 
but must be in the exercise of a sound judicial discretion. 
In State cv. Shuchardt, 18 Neb. 454, the court had under 
consideration the same question now before us, and it was 
held: 

“The authority of a judge of the district court in the trial 
of a criminal case to discharge the jury in the event of 
disagreement, without the consent of the prisoner, can 
only be exercised after the jury have been in consultation 
for so long a time that there is no reasonable probability 
that they will agree.” 

In that case the jury had been in consultation 11 hours, 
and it was held that the discharge of the jury under the 
circumstances was unwarranted, and that the prisoner 
was entitled to be released. In commenting on this phase 
of the case, it was said: “It never was intended to permit 
a court arbitrarily to discharge a jury for disagreement 
until a sufficient time had elapsed to preclude all reason- 
able expectation that they will ever agree. The county 
should not be subjected to the expenses incident to a sec- 
oud trial where there is a reasonable probability that a 
verdict may be reached on the first, while the accused is 
entitled as a matter of right to a verdict in his favor, if 
after a full and careful consideration of all the testimony, 
and on coniparison of views, the jury should find that the 
charge was not established by the proof.” 

No hard and fast rule can be laid down as to the length 
of time a jury in a criminal case should be kept in consulta- 
tion before they are discharged for inability to agree. Much 
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must be left fo the circumstances of each particular case, 
and to the sound discretion of the trial court. The jury 
should be kept in consultation as long as if seems reason- 
ably probable that they might by a full and careful consid- 
eration of the testimony and an‘exchange of views reach a 
verdict, but not so long that the verdict may: be said to be 
the result of cocrcion or fatigue. The law contemplates that 
the verdict should be the voluntary judgment of all the 
jurors based upon the evidence and the instructions of 
the court, and unfettered by anything in the nature of 
coercion, Jahnke v. State, 68 Neb. 154. In Russell v. 
State, 66 Neb. 497, the jury were kept in consultation 89 
hours, and the complaint of the accused was that the ver- 
dict was a coerced one. It was held that the length of 
time the jury should be kept together wag largely within 
the discretionary power of the court. 

The record shows that the court called the jury in and 
interrogated them as to the probability of their agreeing 
on a verdict; that the foreman, the usual spokesinan of the 
panel, in the presence of the jurors stated that there was 
no probability of their arriving at a verdict. None of the 
other jurors expressed a contrary view, and it will be pre- 
sumed that he expressed their conclusions, as well as his 
own views. This is the usual practice followed by the 
trial courts in the state, and is the proper procedure in an 
endeavor to ascertain whether anything is to be gained by 
keeping the jury longer in deliberation. At the time of 
their discharge the jury had been deliberating, including 
the time of necessary interruptions, as before observed, 
approximately 36 hours, exclusive of the 12 hours they 
were excused by mutual consent of the parties. They had re- 
ported to the court their inability to agree, and that there 
was no probability of reaching an agreement by longer con- 
sultation. Under all of the circumstances we are convinc- 
ed that the action of the court in discharging the jury was 
the proper action to take. 2 

But it is urged that the reasons for the discharge of the 
jury were not spread upon the journal as required by the 
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provisions of the statute above quoted; and, there being 
no legal justification of record for the discharge, it must 
therefore be an unauthorized act. The journal entry in this 
behalf, under date of November 27, 1918, recites, omitting 
the formal parts: “And the said jury in open court report 
to the court that they are unable to agree upon a verdict 
herein, and, the court being satisfied that this is true, it is 
by the court ordered that the said jury be and they hereby 
are excused from further consideration of this case. De- 
fendant excepts.” While this journal entry is not as 
formal and complete as is usual in this class of cases, we 
do not regard it necessary to pass upon the sufficiency of 
the entry as above outlined, for it appears that on Decem- 
ber 20, 1918, and at the same term of court, a supplemental 
journal entry was entered, as follows: “On this day the 
defendant herein being in court with his attorney, the 
court states that it will make the following entry and the 
same is according to the facts, to-wit: Upon discharging 
the jury the court was convinced that there was no possi- 
bility of their agreement, and that it would be useless to 
hold them longer on the case, and discharged them for that 
reason, and the court then so stated, and this entry is made 
now for then. Defendant excepts and excepts to this 
entry.” 

The journal entries above quoted sufficiently state the 
reasons for the discharge of the jury to satisfy the require- 
ments of the statute. Ag to the right of the court to am- 
plify its journals so as to speak that which was actually 
done, there can be no question. While it is true the judge’s 
notes or minutes made upon his calendar are silent as to 
the reasons for the discharge of the jury, it must be borne 
in mind that such notes or minutes are not strictly speak- 
ing parts of the record of the court. They are rather memo- 
randa, for the use of the judge and clerk in making up the 
vecord. The record when made up speaks for the court, 
and is the legal and authentic evidence of the proceedings 
of the court, and cannot in any appellate proceeding be 
contradicted or impeached by the entries in the trial 
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docket. dMorrill v. McNeill, 1 Neb. (Unof.) 651; Gage v. 
Bloomington Town Co., 37 Neb. 699; Barker v. State, 54 
Neb. 53. 

Defendant also complains that he has been deprived of 
a right to have a review of the November, 1918, trial, and 
that the evidence upon that trial was such that the court 
should have directed a verdict in his favor. 


Leave was granted by this court to the defendant to file 
the bill of exceptions in the November, 1918, trial, and we 
have taken great pains to read the entire record. The 
evidence upon that occasion, aS well as upon the last trial, 
is circumstantial, and is of such a character that it was 
clearly a proper case for the jury to pass upon. We can- 
not prolong this opinion by attempting a review of the 
testimony upon the November, 1918, trial, or upon the 
last trial. Suffice it to say, that after a careful examina- 
tion of the records in‘both of the trials we are convinced 
that the evidence and the proper inferences therefrom 
presented a case for the determination of the jury. 


The evidence was circumstantial. No one was present 
in the house at the time of the shooting except the defend- 
ant and his wife. A brother of the defendant, who was 
present shortly before the tragedy, testified that the de- 
fendant had the gun in his hand, and that the defendant 
had inquired about a “picture of a woman,” and that the 
wife had stated that she had burned it. Certain letters 
indicated that the defendant had become interested in the 
“other woman,” to the extent of some neglect, at least, of 
his wife. The brother left the house, and on his return, 
an hour later, found the dead body of the wife on the floor, 
the gun lying a short distance from the body. The defend- 
ant was in bed, apparently asleep, and claimed to know 
nothing of the shooting until awakened and told by his 
brother of his wife’s death. It was the defendant’s theory 
that it was a case of suicide, aud some of the circumstances 
lend color to this theory. But, taking all of the circum- 
stances connected with the case, we conclude that the evi- 
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dence upon the November, 1918, trial was sufficient to 
justify the court in submiting it to the jury. 
We find no error which would warrant us in disturbing 
the judgment of the lower court. 
APFIRMED. % 
ALpRICH and FLANsBuRG, J. J., not sitting. 


NYE-SCHNEIDER-FPOWLER COMPANY, APPELLEE, v. CHICAGO 
& NORTOWESTERN RAILWAY COMPANY, APPELLANT. 


Finep SEPTEMBER 27, 1920. No. 21056. 


1. Carriers: Transportation oF Live Stock: Liapinity. A _ railroad 
company is liable for damage to live stock carried by it, except 
for such damage as results from the act of God, the public enemy, 
the fault of the owner, or the natural propensities of the animals. 


: Ingcnirs to Live Stock: PrEsuMpTion. When live stock, 
unaccompanied by a caretaker, is received by a railroad company 
in good condition and is delivered later to the consignee in a 
damaged condition, a prima facie case is made against the rail- 
road company by reason of a presumption that the damage resulted 
from some cause other than one which would exempt the company 
from liability. . 


. Such presumption is not evidence, and 
expires when sufficient evidence is introduced of the facts out of 
which the damage grew to support a finding that the damage was 
from a cause for which the company would not be liable. 


4. Evidence: Records: Comrerency. A book record, kept by the 
stock yards company, of dead and crippled animals received in 
shipment, kept in regular course of business and as a record upon 
-which the transactions with the packing companies purchasing 
hogs ig based, is not rendered incompetent, as not being a book 
of original entry, from the fact that the entries are made by a 
clerk from data collected by various other employees. 


5. Carriers: Liapicity or IniT1AL Carrier. When a railroad com- 
pany makes a contract to deliver live stock at a point beyond its 
own line, it becomes liable for the default of the connecting and 
terminal carriers under section 6058, Rev. St. 1913, and cannot, 
in the event of such a contract, limit its liability as a carrier to 
its own line. 


152 NEBRASKA REPORTS. [Vor. 105 


Nye-Schneider-Fowler Co. v. Chicago & N. W. R. Co. 


6. Constitutional Law: Srarcre Fixtna Lianiniry oF Carriers. 
Though such statute fixes a liability on the initial carrier for the 
default of another carrier, and gives ho express right of reim- 
bursement to the initial carrier, the initial carrier has the right 
of reimbursement from the connecting carrier under the general 
principle of subrogation, and the statute cannot be said, on that oh- 
jection, to be uncoustitutional, as depriving the initial carrier of 
its property without due process of law; nor is the statute un: 
constitutional as denying such carrier the equal protection of the 
law. 


7. Trial: Instrvucrions: BURDEN or Proor. An _ instruction that 
“the burden of proof is upon any one * * ¥* to establish * * * 
such several allegations as he asserts are material to such one’s 
success” is improper and misleading, but held not reversible error 
in this case, since other instructions definitely cover the subject. 


: : CREDIBILITY oF WITNEssiésS. In passing on the 
credibility of witnesses, the jury are not required to lay aside 
their general knowledge which comes from the common experience 
of mankind, and an instruction to that effect is not improper. 


9. Carriers: Arrorney’s Fers. Section 6063, Rev. St. 1913, making 
provision for attorney’s fees to plaintiff's attorneys, upon claims 
against a railroad, held to allow recovery in the nature of reim- 
bursement of costs, and not unconstitutional as providing a 
penalty in favor of an individual. 

10. Costs: ArtorNEY's Freres. An attorney’s fee to be reasonable, under 
such a statute, should be based upon a consideration of the value 
of the attorney's service to his client and the amount of time and 
labor expended by him, but should not bear an unfair proportion 
to the amount of the judgment recovered. 


APPEAL from the district court for Dodge county: Frep- 
ERICK W. Burron, Jupen. Affirmed on condition. 


Wymer Dressler and 0. H. Gorman, for appellant. 
Courtright, Sidner, Lee & Jones, contra. 


FLANSBURG, J. 

. Plaintiff is a stock shipper, and brings this action to re- 
cover for damages to hogs during shipment to South Omaha 
over defendaut’s railroad. Various snipments of hogs are 
involved. The shipments occurred during a period of two 
years, 1916 and 1917, and the claims are represented by 71 
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separate causes of action. The jury returned a general 
verdict on all causes of action for $802.27, and defendant 
railroad company appeals. 

Plaintiff introduced evidence to show that the hogs were 
delivered to defendant in good condition, and that when 
received by the consignee at South Omaha 59 hogs were 
dead and a number crippled. The shipments were made 
without a caretaker. ; 

Plaintiff relies, for a prima facie case, upon the presump- 
tion that all damage to the hogs during shipment was 
caused by the negligence of the defendant railroad. 

Testimony was introduced by defendant to show the dam- 
age was from disease and natural causes, for which it 
would not be liable, and contends that in those instances, 
where such testimony was introduced, the legal presump- 
tion that the defendant had been negligent and caused 
the damage would expire; that such presumption is not 
and does not take the place of evidence, and that the court 
should have withdrawn those items from the jury, since in 
those instances there was no issue of fact to be submitted. 

Where it appears that live stock, unaccompanied by a 
caretaker, is received by a railroad company in good con- 
dition and delivered later to the consignee in a damaged 
condition, a. prima facie case is made against the railroad 
company, and the burden is upon it to show that such dam- 
age resulted from some cause which would exempt it from 
liability. Information as to the cause of damage during 
shipment is peculiarly within the knowledge of the rail- 
road company, and the company is therefore required, as 
a matter of expediency, to produce the proof of the cause 
of damage, and to show whether or not the cause is one 
for which it can or cannot be held responsible. Church v. 
Chicago, B. € Q. R. Co., 81 Neb. 615; Chicago, B. & Q. R. 
Co. i. Slattery, 76 Neb. 721; 10 C. J. 379, sec. 581. A 
railroad company, under our decisions, is an insurer of 
live stock carried by it, except for such damage as results 
from the act of God, the public enemy, the fault of the own- 
er, or the natural propensities of the animals. In the ab- 
sence of any evidence, it is presumed that the damage was 
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not the result of any one of those causes. Such presump- 
tion, however, is not evidence, and is destroyed when ac- 
tual evidence is introduced of the facts out of which the 
damage occurred. When evidence of such facts appears 
and is sufficient to sustain a finding, the presumption ex- 
pires. 

Doctor Everett, a veterinarian, testified, in behalf of the 
defendant, that he inspected the hogs at destination, and 
that some of the hogs had been killed by smothering, caus- 
ed by their piling on one another. Other testimony was 
to the effect that hogs might pile on one another to keep 
warm in cold weather, or in an endeavor to get fresh air 
in hot weather, bnt there was also testimony showing that 
hogs could be made to pile by severe and unusual bumping 
of the cars. Other veterinarians testified that death from 
smothering could not be determined from casual inspec- 
tion. Whether these dead hogs were smothered and, if so, 
the actual cause of smothering were questions, under the 
evidence introduced, open to reasonable dispute, and were 
for she jury. Doctor Everett further testified that certain 
of the hogs had died from cholera, but his opinion on that 
matter was disputed by the testimony of other veterina- 
rians who said that cholera could not be detected by such 
a casual examination as Doctor Everett made. He further 
testified that certain of the hogs had died from congestion 
of the lungs, as determined from a post mortem examina- 
tion. His testimony on that point stands alone, and, since 
there is evidence to show without controversy ‘that those 
particular hogs died from natural causes, the claims cover- 
ing them should have been withdrawn from the jury. These 
are items 6, 48, 58, and 95, upon which claim was made of 
$163.86. 

Doctor Everett again testified that certain of the hogs, 
which seemed to be crippled, had a disease known as 
arthritis, and humped up and walkec on their toes in a 
manner peculiar to that disease. There is some dispute 
in the testimcny as to whether arthritis is a rheumatic or 
tubercular disease, but Doctor Everett’s testimony that 
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the crippling of the hogs was due to this disease is not con- 
troverted. The presumption, then, that the hogs were 
crippled as a result of some act of the defendant would no 
longer obtain, and the claims upon those hogs should also 
have been withdrawn, They were items 16, 20, 29, 39, 47, 
49, 51, 79, aud 85, upon which a total claim of $41.40 was 
mace. It also appears that one hog, claimed to be crippled 
(item 19), was suffering ‘rom a Gisease and partial paraly- 
sis, brought on by such disease. The amourt of claim on 
this item was $3.75. Before the judgment in this case can 
be «Jlowed to stand, a remittitur should be filed covering 
the amounts of these claims which should have been with- 
drawn. 

The defendant contends that plaintiff's proof is based 
upon incompetent evidence. The Union Stock Yards Com- 
pany, into whose yards the hogs were delivered, keeps a 
record of the number and condition of the hogs when taker. 
from the cars. This book record was introduced in evi- 
dence by the plaintiff, over defendant’s objection, to show 
that the hogs in question were received, some dead and 
some crippled. The plaintiff’s case must stand or fall upon 
‘the competency of this proof. 

A number of employees of the stock yards company get 
data for this record. One employee is known as a “car 
checker.” He is supplied with what is called a “chute 
book.” He enters in this book the number of the car op- 
posite each chute, and then turns the book over to the 
yard-master, who goes into the chute and counts the ani- 
mals unloaded from the car, and enters the result of his 
count in this book. He also enters the name of the shipper 
and consignee and point of origin of shipment, which in- 
formation he hears read by another from the waybills of 
the railroad company. 

-Another employee, known as the “cripple checker,” car- 
ries a book called the “cripple record,” and counts and en- 
ters in this book the number of crippled animals in each 
car. 

Another employee, known as the “dead hog checker,” 
keeps what is called a “dead stock record.” He goes into 
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each car and counts and enters in this book the number 
of dead animals found and records the number of the car. 
The “stock yards record book” is the book which was in- 
troduced in evidence, and it contains a complete record of 
each individual shipment received. It contains the name 
of the railroad, number of car, name of shipper and con- 
signee, number of animals, and number of “cripples and 
deads.”’ The information as to the number of animals in 
each car and the number of “cripples and deads” is taken by 
the office clerk from the so-called “chute book,” “cripple 
record,” and “dead stock record,” just described. It is a 
complete compilation made up immediately from the data 
contained in these memoranda books, with other data, and 
is the first complete and permanent record of the shipment, 
based upon the data so collected. The preliminary books 
mentioned seem to be in the nature of memoranda, gather- 
ed for the purpose of making the stock yards record book. 
These memoranda books are very numerous, since the stock 
yards company receives several hundred cars of live stock 
each day. There are a number of sets of employees who 
keep the memoranda, and the books are not identified by 
the party making them otherwise than by handwriting. 
Although these books are kept by the company, it is an 
enormous task to go through the various books to find the 
record of each individual car in question, and then to learn 
from the handwriting what employee made the record. As 
the superintendent of the stock yards testified, it would 
have been necessary in this case to have examined an ex- 
press wagon load or two of these memoranda books in order 
to sort out the items here involved. This “stock yards 
record book” is kept in the regular course of business, and 
is the record upon which the transactions with the packing 
companies purchasing hogs are based. A number of em- 
ployees, Who made the original memoranda books and turn- 
ed them in to be copied into the “stock yards record 
book,” testified as to the manner of getting the data, identi- 
fied a number of these books and testified to their correct: 
ness. The clerk testified that the stock yards record was 
made by him, and that the entries were true and correct 
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entries of the information furnished him in the manner 
we have just described. Since this is a first complete 
record made directly from the data so collected and is kept 
in the regular course of business, it may be considered a 
book of original entry. It cannot be said to be incom- 
petent, nor to be hearsay evidence, from the fact that it is 
made directly from other memoranda, even though that 
memoranda may have been collected by other employees. 
Missouri Electric Light & Power Co. v. Carmody, 72 Mo. 
App. 534; Louisville &€ N. R. Co. v. Daniel, 122 Ky. 256; 
Mercantile Trust Co. v. Doe, 26 Cal. App. 246; Cudahy 
Packing Co. v. Chicago & N. W. R. Co., 201 S. W. (Mo. 
App.) 596; Union Pacific Lodge v. Bankers Surety Co., 79 
Neb. 801; 22 ©. J. p. 874, sec. 1055, p. 887, sec. 1077. 

The defendant further contends that the record of crip- 
ples, as contained in this book, is not evidence of actual 
crippling, since, so far as the record is concerned, every 
hog which does not walk with the herd, is marked a cripple, 
whether a cripple or whether too slow or too fat to go with 
_ the rest. Just what the term “cripple” means on the record 
is, however, put in controversy by the testimony of a stock 
yards employee, who says that it is his duty and the duty 
of other employees to gather all hogs which are in good 
condition, and too slow and too fat to walk, and to haul 
them by wagon and deliver them with the herd, and that 
only actual cripples are left in the pens, and therefore re- 
corded in the book. There was, then, an issue of fact upon 
that question. 

It is admitted by the pleadings that plaintiff’s shipments 
were all made to the Standard Live Stock Commission 
Company at South Omaha. It appears from the evidence 
that the defendant, upon reaching South Omaha, turns its 
cars over to the Union Stock Yards Company, which 
handles the cars, pulls them into its unloading stations, 
and there itself conducts the unloading and delivery of the 
animals. The stock yards company acts as terminal carrier 
for these shipments so long as its duties as a carrier con- 
tinue. The damage to hogs, complained of, is shown to 
have existed immediately after unloading and before there 
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was delivery or opportunity to deliver to the consignee, 
and there is therefore no proof that the obligation of the 
stock yards company as a carrier had at that time termi- 
nated, and that its obligation as a bailee, for which the 
initial carrier could not be held liable, had commenced, See 
note, L. R. A, 1918B, 681 (Adams Seed Co. v. Chicago, G. 
W. FR. Co., 181 Ia. 1052). 

In this connection, the court based certain instructions 
upon that portion of section 6058, Rev. St. 1913, which 
reads as follows: ‘Whenever two or more railroads are 
connected together, the company owning either of such 
roads receiving freight to be transported to any place on 
the line of either of the roads so connected shall be liable 
as common carriers for the delivery of such freight, to the 
consignee of the freight, in the same order in which such 
freight was shipped”—and the jury were told that, though 
the damage to the hogs might have been sustained during 
the time that the stock yards company handled them, still 
the defendant could be held liable for that damage as in- 
itial carrier. 

The defendant contends that the statute is not operative 
in this case, since the bill of lading covering the shipments, 

‘in every instance, contained a provision that the “responsi- 
bility of this railway company shall cease upon delivery of — 
said property to its connecting line,” and that, by virtue of 
this limitation, the defendant railroad could not be held 
liable for the default of the stock yards company. 

Defendant relies upon the holding in Fremont, E. & M. 
V. R. Co. v. Waters, 50 Neb. 592; Fremont, fh. & MV. R. 
Co. v. New York, C. & St. L. R. Co., 66 Neb. 159; and 
Whitnack v, Chicago, B. & Q. R. Co., 82 Neb. 464. Those 
cases are distinguishable from this, for in each of those 
cases the contract of carriage was over the line of the in- 
itial carrier only, and was a contract only to deliver to the 
connecting carrier. It may be further noted that the por- 
tion of the statute in question here was in none of those 
cases invoked or referred to. 

In the case at bar the contract of carriage was to the 
Standard Live Stock Commission Company at South 
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Omaha, necessitating the employment of the Union Stock 
Yards terminal facilities to make delivery at the point of 
destination, designated in the contract of transportation. 
It is unnecessary to enter upon the question of whether or 
not a carrier can, in the face of this statute, limit its con- 
tract of carriage to its own line, when the completed trans 
portation contemplated necessitates the employment of a 
connecting carrier, for that is not the contract in this case. 
It seems clear to us, however, that, where the railroad com- 
pany does make a contract for through transportation, as 
was done here, it cannot, at the same time, limit its liabil- 
ity to loss or damage occurring on its own line, and relieve 
itselt from the default of its connecting carrier, the obliga. 
tion for whose default is expressly imposed by the statute. 
Miller Grain & Elevator Co. v. Union P. R. Co., 188 Mo. 
658; Burtis v. Buffalo & 8. L. R. Co., 24 N. Y. 269; Chicago, 
R. 1. & P. R. Co. v. Western Hay & Grain Co., 2 Neb. 
(Unof.) 784; St. Joseph &'G. I. R. Qo. v. Palmer, 38 Neb. 
463; see note, 31 L. R. A. n. s. 52 and 53; Atlantic C. L. R. 
Co. v. Riverside Mills, 219 U. S. 186. 

Defendant raises the question that this statute is -un-. 
constitutional, for the reason that it fixes a liability upon 
an initial carrier for the default of a connecting carrier, 
does not furnish to the initial carrier any express right 
of procuring reimbursement when the loss occurs on the 
line of the connecting carrier, and hence deprives the 
initial carrier of its property without dune process of law, 
and denies to it the equal protection of the law, in viola- 
tion of the Fourteenth amendment to the Constitution of 
the United States, -For such loss, due to the fault of the 
connecting carrier, the initial carrier, it seems clear, would 
have the right of reimbursement under the general doc- © 
trine of subrogation, though the statute does not expressly 
so provide. Texas & P. R. Co. v. Eastin & Knox, 100 Tex. 
556; 37 Cyc. 394. 

The defendant complains of the court’s instruction: 
“The burden of proof is upon any one in litigation to estab- 
lish by a preponderance of the evidence, in maintaining his 
cause of action or defense, such several allegations as he 
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asserts are material to such one’s success in the action, un- 
less such allegations are admitted by the opposing side.” 
Such an instruction is no aid to a jury, and, in fact, if 
standing aloue and uninterpreted, might be positively mis- 
leading. In this case the court proceeded to give other in- 
structions definitely placing the burden of proof, and we do 
not. see that prejudice resulted from the giving of the in- 
struction complained cf, nor that in this case it constitutes 
reversible error. 

It is further urged that the court erred in instructing 
the jury upon the credibility of witnesses by adding a state- 
ment that the jury should. “consider all the facts shown 
to exist that will aid you in properly weighing the testi- 
mony of each witness. And, in this manner, appealing to 
your own experience and knowledge of men and of the af- 
fairs of mankind, and in your own best judgment, examine, 
measure and weigh the evidence of each witness, and then 
give to it such eifect as you think it fairly and justly en- 
titled to.” The defendant contends that the court thus 
gave the jury to believe that they might take into considera- 
tion their own peculiar experience or observation regard- 
ing either the particular witness or the matters testified 
about, in addition to or irrespective cf the evidence, and 
thus arrive at a verdict. <A fair interpretation of the in- 
struction, hcwever, it seeins te us, does no more than ad- 
vise the jury that they are to cousider the witnesses in the 
light of that knowledge which comes from the commou 
experience of mavkind, and not their personal knowledge 
of the character of any of the witnesses, nor of the matters 
upon which the witness is called to testify. Such general 
knowledge on the part of the jury and their own observa- 
tious and experience they are not required to lay aside, 
when it comes to a matter of determining the credibility of 
the witnesses who appear before them. 88 Gye. 1761. 

The trial court allowed an attorney’s fee of £690 to plain- 
tiffs attorneys under section 69538, Rev. St. 1913. De- 
fendant contends that this statute is unconstitutional, since 
it imposes a penalty upon the railroad in favor of an in- 
dividual. This guestion is foreclosed by the holdings in 
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Smith v. Chicago, St. P., M. & O. R. Co., 99 Neb. 719, and 
Marsh & Marsh v. Chicago & N. W. R. Co., 103 Neb. 654. 
It is there decided that an allowance of attorney’s fees is 
in the nature of a provision for costs, and does not amount 
to a penalty. A provision for costs is intended to furnish 
reasonable reimbursement to the litigant who is compelled 
to bring suit and incur expense, caused by the wrong of 
the losing party. The amount of these fees is left to the 
discretion of the court, the limitation of the statute being 
that the amount must be reasonable. So long as the fees 
are reasonable in amount and not exorbitant, the statute 
does not operate as a penalty, since it provides only reim- 
bursement of necessary expenses. It was not intended by 
this statute that the railroad company should pay double 
damages. An attorney’s fee to be reasonable must, under 
such a statute, not only be based upon a consideration of 
the value of the attorney’s service to the plaintiff, and the 
amount of time and labor expended by him, but must bear 
some fair proportion to the amount of the judgment re- 
covered. In this case plaintiff sued for some $3,000. A 
judgment for $802.27 was obtained, and, in order that the 
judgment may be allowed to stand, it is necessary that it 
be cut down by way of remittitur in the amount of $209.01. 
Though the plaintiff’s attorneys have dofie a considerable 
amount of work in preparation for the trial of this case, 
still, under the circumstances disclosed by the record, we 
must hold that a $600 attorney’s fee is more than can 
reasonably be allowed, and it is ordered that the attorney’s 
fee for plaintiff’s attorneys in the trial court be fixed at 
$200. An attorney’s fee of $100 is allowed plaintiff’s at- 
torneys for services in this court. 

It is further ordered that, should the plaintiff file a re- 
mittitur in the amount of $209.01, within 20 days from the 
entry hereof, the judgment of the trial court be affirmed; 
‘on the other hand, should such remittitur not be filed, that 
‘the case be reversed and remanded for further proceedings 
in accordance with this opinion. 

AFFIRMED ON CONDITION. 


ALDRICH, J., not sitting, 
105 Neb—11 . 
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ANNA DRAKE ET AL. APPELLEES, V. JOHN A. FRAZER, 
APPELLANT, 


Fitep SEPTEMBER 27, 1920. No. 21347. 


1. Constitutional Law: ‘‘Torrens Act:” Constructive Srevicr. Pro- 
ceedings under the Torrens act (Laws 1915, ch. 225) are quasi 
in rem, and the constructive notice provided is binding upon non- 
residents and upon unknown persons and persons whose residence 
is unknown and cannot, with due diligence, be learned, and such 
service constitutes due process of law, as that term is used in the 
federal and state Constitutions. 


2. Records: REGISTRATION OF TITLE: UNBORN REMAINDERMEN. Where 
by the provisions of a will contingent remainders are created, and 
@ proceeding is brought, under the Torrens law, to adjudicate the 
question of the rights of the contingent remaindermen, some of 
whom are living and some of whom may yet be born; held that, 
where the living persons are made parties to the suit and are 
brought in by notice provided by the statute, and where the pro- 
tection of their interests depends upon the identical questions as 
the interests of the unborn remaindermen, so that they have the 
same incentive to defend as the unborn remaindermen would have 
had if in being, the representation of the living parties is a virtual 

_ representation of the interests of those yet unborn, and the court 
has jurisdiction to determine the interests of all contingent re- 
maindermen. 


3. Constitutional Law: “Torrens Act.” Provisions of the statute im- 
posing duties upon the registrar, under the Torrens law, held not 
to bestow upon him judicial powers, in violation of the Constitu- 
tion. 


4, : : AFFIRMATIVE Revizr. Defendants, in a registration 
proceeding under this law, are not denied the right to affirmative 
relief, and, were such right denied, the act of the legislature would 
not be rendered unconstitutional on that ground, as the state may 
control the manner in which remedies shall be allowed in its 
courts. 


5. H : Register or Deeps. The act is not unconstitutional 
by reason of conferring additional duties upon the register of 
deeds. 
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APPEAL from the district court for York Conny: GEORGE 
F. Corcoran, Jupcr. Affirmed. 


McKillip & Barth, for appellant. 
Thomas, Vail & Stoner, contra. 


FLANSBURG, J. 

Action for specific performance of a contract for the sale 
of land by the plaintiff to the defendant. Defendant re- 
fused to perform, alleging insufficiency of plaintiff’s title. 
Decree for the plaintiff and defendant appeals. 

The title in this case depends upon a registration under 
the Torrens Land act (Laws 1915, ch. 225). The certificate 
of registration was issued in May, 1917, more than two 
years prior to the commencement of this action. 

Plaintiff is the daughter of John A. Boon, who died in 
1899, seised of the land in controversy, and leaving a last 
will and testament which was duly probated. By this will 
he first devised to his widow, Hannah Boon, a life estate; 
then a life estate to the plaintiff, his daughter; and at 
plaintiff’s death the property to descend to such of plain- 
tiff’s children as might then be living, and, if no children 
then living, the rents from the property to be divided 
among the survivors of the testator’s children and the heirs 
of any of such children then deceased, in equal shares. 

The heirs at law, including the plaintiff, conveyed all 
their right, title and interest, in this property to Hannah 
Boon, the widow, and it is the contention of the plaintiff 
that, by such conveyance, the estate of the reversioners 
and ‘the estate of the life tenants, all being parties to the 
deed, became merged, and that thereafter the contingent 
remainders to the children of the plaintiff and the further 
contingent remainders for the benefit of the surviving chil- 
dren and heirs of the deceased children of the testator were 
left without a particular estate to support them, and, there- 
fore, lapsed and were cut off. 

After these conveyances, Hannah Boon, the widow, con- 
veyed the fee title to the plaintiff, reserving to herself a 
life estate. With the title to the land in this situation, 


164 NEBRASKA REPORTS. LVoL. 105 
Drake v. Frazer. 


plaintiff applied to the district court to register the fee 
simple title in herself, subject to the life estate of Hannah 
Boon and free of the claims of all contingent remainder- 
men. > 

In this proceeding all of testator’s children and all the 
living children of the testator’s children, including living 
children of plaintiff, were made parties defendant, as was 
also Hannah Boon, testator’s widow and the tenant on the 
land. All parties “whom it may concern” were also desig- 
nated as defendants. Service was had, as provided by the 
statute, upon all defendants named in the application and 
notice was published as provided by law. The court order- 
ed a registration of the title in the plaintiff, subject only to 
the life estate of Hannah Boon. 

Subsequently, Hannah Boon conveyed her interest to the 
plaintiff and the certificate of registration was extended 
to show that plaintiff had a ful) fee simple title. This 
was the condition of the title when plaintiff tendered per- 
formance, 

Whether or not the trial court, in the registration pro- 
ceeding, rightfully held that the contingent remainders 
were destroyed by a failure of the particular estate to sup- 
port them (see note, Ann. Cas. 1917A 902), it is unneces- 
sary to determine, for this is not an appeal from but a 
collateral attack upon that judgment. The essential ques- 
tion here is whether or not the decree in the registration 
proceeding, rendered against remaindermen before they 
came into being, is conclusive upon them, so as to bar them 
from at any time asserting their claims in future litiga- 
tion. 

The defendant contends that the contingent remainders 
were not destroyed by a merger of the reversion and life 
estates, and that the registration proceeding is insufficient 
to bar the claims of the contingent remaindermen who 
were at that time unborn; that the rights of these remain- 
dermen could not be foreclosed in an action where they 
were neither parties nor where they had no opportunity 
to assert their rights, and that the decree of the court, in 
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pursuance of the power, given by the statute, deprives them 
of their interest in the property without due process of law. 

The statute requires the issuance and service of sum- 
mons upon all known defendants, residents of the state, 
whose names and addresses can, with care and diligence, be 
ascertained, as is required in civil cases generally. It fur- 
ther provides for publication of notice addressed to all 
known defendants by name and “to all whom it may con- 
cern,” thus providing, so far as can be done with reasonable 
certainty, constructive notice to all persons in interest | 
whose names or addresses cannot be ascertained, or who 
may be nonresidents. It is also further provided that a 
copy of this published notice shall be mailed to each de- 
fendant, whose name and address is known, and who is not 
served with process. 

These provisions for notice are ag full and broad as the 
legislature could reasonably be expected to devise as to all 
living persons and all unknown claimants, and, upon 
settled authority, constitute, as to all such persons, due 
process of law, as that term is used both in the state and 
federal constitutions. 

The state has full control over the subject and manner 
of establishing title to real property within its boundaries, 

eand the Torrens law provides a special proceeding in that 
regard, based upon well-recognized principles. The pro- 
ceeding is substantially in rem to fix the status of the land, 
to declare the nature of the titles and interests therein, and 
to determine to what persons such titles and interests be- 
long. The power of the state is not limited to the settle- 
ment of actual present controversies over title, but it may 
look to the future, and, in a present proceeding, determine 
anticipated controversies, and thus forestall and prevent 
future litigation and make titles marketable for present 
generations. 

Proceedings involving this principle are not new, for 
decrees probating wills and quieting titles to real estate 
against unknown heirs and unknown parties have been re- 
peatedly held to be conclusive for all time and against all 
persons. 
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Statutes, involving the Torrens system, of the land title 
registration, have been sustained, where like objections 
were raised as to the sufficiency of the notice and conclu- 
siveness of the decree, by courts, in carefully considered 
opinions, in Illinois, from which state our statute was vir- 
tually taken, and in other states. People v. Simon, 176 
Ill. 165; White v. Ainsworth, 62 Colo. 513; Robinson v. 
Kerrigan, 151.Cal. 40; Tyler v. Court of Registration, 175 
Mass. 71; State v. Westfall, 85 Minn. 437. 

The general principle of constructive notice in proceed- 
ings of this nature have been recognized and fully dis- 
cussed in Arndt v. Griggs, 1384 U. S. 316; Title € Document 
Restoration Co. v. Kerrigan, 150 Cals 289; Shepherd v. 
Ware, 46 Minn. 174; note, 29 L. R. A. n. s. 625 ( Tennant’s 
Heirs v. Fretts, 67 W. Va. 569). 

Though it is fundamental that the rights of a person may 
not be adjudicated in a proceeding to which he is not a 
party, nevertheless the legislature may provide, in the 
interest of justice, that a person’s rights in real estate may 
be determined in proceedings where he is represented, 
though he is not in person an actual party to the suit. 

If that could not be done, then property interests, under 
a will, in the nature of contingent remainders in favor of 
unborn persons, as in this case, could not be passed upone 
by the courts, nor th2 status of title determined until all 
such persons, having future interests, should come into 
being.’ This would tie up real estate indefinitely. 

In Massachusetts, the legislature has provided, in cer- 
tain cases, that the interest of persons not in being should 
be represented by guardian ad litem, and such representa- 
tion has been, in Loring v. Hildreth, 170 Mass. 328, held 
sufficient. 

In the statute under consideration, it is provided that 
the life tenant in the property shall present and file claims 
in behalf of the contingent interests of unborn persons. As 
it happens in this case, the life tenant, in conjunction with 
the reversioners, has, by her own act, caused the interests 
of the contingent remaindermen to lapse and be cut off, 
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and is an adversary against them. She, therefore, would 
not have been a fit nor proper representative in behalf of 
their interests. 

In this case it is unnecessary to rely upon the representa- 
tion by the life tenant, as provided by the statute, as we 
find that the unborn remaindermen were represented in the 
registration proceeding under the doctrine known as vir- 
tual representation. 

At the time of the proceeding for registration there 
were children living both of plaintiff, and of the testator. 
al! of whom were made parties and properly notified, as 
required by the statute. The interests of these living per- 
sons, who, upon future contingencies, might become re- 
maindermen, rest upon the identical legal questions as do 
the interests of those unborn persons, who, also, might be- 
come entitled to contingent remainders in the property. 
As the court had before it, at the time of registration, per- 
sons whose interests were the same as the interests of those 
not in being, the persons before the court, in representing 
and protecting their own interests, necessarily represented 
the interests of an identical nature of those remaindermen 
who were yet unborn. It follows that, the matters con- 
cerning all contingent remaindermen being fairly and hon- 
estly represented, the court had full opportunity and juris- 
diction to properly adjudicate all the interests involved. 
By the doctrine of virtual representation, the interests of 
those persons not in being actually had representation in 
the proceeding. Such rule is generally recognized, in 
furtherance of justice and upon the general ground of 
public policy, as such controversies cannot await the com- 
ing into existence of all persons whose interests might be 
involved. To hold otherwise would prevent many cases 
from ever being brought to a final conclusion. Gavin v. 
Curtin, 171 Ill. 640; Ridley v. Halliday, 106 Tenn. 607; 
Mathews v. [4 whiner, 85 Minn. 333, 89 Am. St. Rep. 558; 
15 R. C. LL. 1024, sec. 498. 

It is urged that the Torrens law is unconstitutional, since 
it confers judicial powers upon the registrar. The act 
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provides that, where a person files a mortgage or instru- 
ment. to create a charge upon land, and it appears to the 
registrar that the person intending to create the charge has 
the title and right to do so, and is entitled to have the same 
registered, the registrar shall then register the instrument; 
and it is further provided that, when it is made to appear 
to the registrar that a party, desiring to transfer property 
which has been registered, has the right or interest pro- 
posed to be transferred, and is entitled to make the con- 
veyance, and that the transferee hag the right to have such 
‘ estate transferred to him, the registrar shall make out a 
new certificate. 

The mere fact, that the registrar is required, in these 
instances, to exercise his judgment as to the rights of 
parties to file such instruments and have them registered, 
does not mean that he is to act as a tribunal for the adjudi- 
cation of disputes, but the judgment he is intended to ex- 
ercise is purely incidental to his ministerial duties, and, 
though his act may be called quasi-judicial in character, 
such duties given him are not imposed in violation of the 
Constitution. People v. Simon, supra. 

It is argued that the act provides for an ex parte hearing 
before an examiner, without notice to the parties inter- 
ested, and which is binding upon them. On the contrary, 
the statute provides only for an investigation and report 
by the examiner. This report is not binding upon the 
court,-and the court, it is provided (section 24), “may re- 
quire other or further proof.” 

Again, it is contended that the act does not provide 
affirmative relief for defendants. Provision is made, how- 
ever (section 22), for filing a cross-petition by defendants 
and affirmative relief is thus afforded. But it is not neces- 
sary, in order to meet the requirements of the Constitu- 
tion, that affirmative relief be granted to a defendant in a 
suit, as the state has full control over that subject and 
may determine in what manner remedies shall be provided 
through its courts. People v. Crissman, 41 Colo. 450. 
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Another contention is that the act creates a new office 
by bestowing new duties upon an officer already existing, 
and does not provide for the election of such officer. There 
is nothing in our Constitution limiting the power of the 
legislature in that regard, as to the office of register of 
deeds, and the argument is untenable. People v. Crissman, 
and State v. Westfall, supra. 

The act further provides that no person shall commence 
any action to recover any interest in the land, or make 
adverse entry upon the land, unless within two years after 
the entry of the order or decree. The unborn remainder- 
men in this case, as we have pointed out, were virtually 
represented in the proceeding and concluded by the de- 
cree of registration. That decree quieted the title as against 
the world and no person has appeared, to this time, with 
any showing that he was not served with notice, as pro- 
vided by the Jaw, and that the decree for that reason is not 
binding on him. The decree itself being binding, there is 
nothing to invoke the operation of the two-year limitation 
mentioned, and that provision is therefore not involved in 
this case and not before the court for determination. 

Other objections are made as to the constitutionality of 
certain provisions of the law, but those questions bear upon 
parts of the act not at all involved in this controversy, nor 
so connected with the act as a whole that to declare them 
invalid would vitiate the entire act, and are not, therefore, 
before the court. 

The judgment of the lower court is. 

AFFIRMED. 

Dpan and ALpRicu, JJ., not sitting, 
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Grorcre HALL, APPELLANT, V. JOHN W. Davis: A. R. 
ROBERTS ET AL., APPELLEES. 


FILED OctToser 4, 1920. No. 21091. 


Gaming: SrecuLaTION IN WHEAT. “Evidence examined, and hell that 
the only conclusion to be reached from the plaintiff’s evidence is 
that the contract was based on a wagering transaction, and that 
there was, in fact, no intention on the part of the parties to en- 
gage in a bona fide purchase to be followed by an actual delivery 
of the commodity in which they nominally dealt, and that such 
transaction was a gambling venture and speculation in the fluctu- 
ation in the price of wheat in the markets, and is void as being 
contrary to public policy.” Rogers ¢ Bro. v. Marriott, 59 Neb. 759. 


APPEAL from the district court for Lancaster county: 
WIiLtarpD FE. Stewart, Juper. Affirmed. 


Berge & McCarty and Sterling F. Mutz, for appellant. 
Smith, Schall & Howell, contra. . 


LerTon, J. : 

Action for money had and received. Plaintiff is.a farmer | 
living near Alvo. In 1916 defendant Davis was managing 
an elevator at Alvo for Elliott Lowe, the owner of the ele- 
vator. Plaintiff alleges that he formed a partnership with 
Davis for the purpose of dealing in grain, and that he fur- 
nished him from time to time with money, amounting in 
all to about $25,000, for the purposes of the business; that 
Davis, without his knowledge or consent, and instead of 
buying actual grain, paid the money to the defendants, A. - 
R. Roberts Commission Company, and the other defend- 
ants, in the course of illegal and gambling transactions 
and speculating on margins. He alleges that he was en- 
tirely innocent and ignorant of these transactions, and 
that defendant Roberts, having received the money il- 
legally, must pay it back. 

The defense, in substance, is that the partnership was 
formed for the purpose of dealing on the board of trade in 
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futures upon margins; that the plaintiff had full knowl- 
edge of all transactions; that the money was paid with full 
knowledge and approval of Se and he is estopped 
to maintain this action. 

At the close of the testimony on behalf of plaintiff, each 
of the defendants made a separate motion that the court 
direct a verdict in his favor upon the ground, among 
others, that the transaction was a gambling transaction, 
and that the plaintiff was particeps criminis, These mo- 
tions were sustained, and from a judgment dismissing the 
case, plaintiff appeals. 

‘In the brief of defendants it is said: “We will assume 
that Hall lost money in hig grain transactions, and that 
such were gambling transactions.” Counsel for plaintiff 
in the reply brief says: “In our brief we argued that plain- 
tiff’s money was lost in gambling, and now having the ad- 
mission of counsel that the money was so lost we are one 
- step nearer the actual facts in the case.” And further: 
“The only question in the case now is whether the plain- 
tiff participated in this gambling or acquiesced in it if he 
knew about it.” We also quote from plaintiff’s brief: 
“Whether the parties honestly intended to deal in grain or 
use the contract as a cover for bidding on the rise and fall 
of its price on the market is a question of fact to be deter- 
mined by what the parties did in pursuance with the con- 
tract and other competent evidence.” 

It must be conceded that, for the purpose of the motion, 
the testimony of plaintiff must be taken as true. His testi- 
mony in chief supports in the main the allegations of his 
petition, but his cross-examination discloses that he ap- 
pears to be possessed of a “double personality,” and we 
must consider his whole evidence and view it in the light 
of common experience. In chief he testifies that Davis had 
been operating the elevator at Alvo for one Elliott Lowe; 
that he first met defendant A. R. Roberts when Davis and 
he went to his office in the Terminal building in Lincoln 
early in 1916; that they had practically formed the part- 
nership before they went to Roberts’ office. 
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He also testified in answer to questions, in substance: I 
did not know that any one coula deal in margins in Rob- 
ert’s office; I did not understand what dealing in ma~- 
gins was, or that Roberts was a member of the board of 
trade in Chicago, or that Roberts was engaged in anything 
else than handling actual grain. Between June, 1916, and 
else than handling actual grain. Between June, 1916, and 
the latter part of April, 1917, I furnished the partnership 
about $27,000. I never bonght or sold any grain myself 
during that time. Davis did all the business and issued all 
the checks. During all this time I did not know how Davis 
was using the money. I did not know that any of the mon- 
ey was used to buy grain in Chicago. I had no grain 
delivered and never had any money back. After the busi- 
ness was concluded Davis handed me the checks, drafts 
and other papers which are in evidence. I did not know 
that there was an account of Hall & Davis in the office of 
Roberts. During the whole time I believed that Davis was 
actually buying and selling actual grain. I did not know 
that Davis was dealing in margins. 

Upon cross-examination, however, he testified, in sub- 
stance, as follows: When I bought grain at Alvo for my 
cattle it was a cash transaction and I usually paid the 
whole price within a short time. I never bought grain 
from the elevators and paid down three cents a bushel. I 
had no place to store grain except what was ordinary on a 
farm, and had no interest in an elevator at that time. 

In June, 1916, when I was in Roberts’ office in Lincoln, 
the chairs in the room were arranged about like jury 
chairs, arranged in a body and close together. There was 
a blackboard on the wall. I saw the words “corn,” “wheat,” 
and “oats,” on the blackboard. Andy was putting figures 
down, I read them because I was interested in the mar- 
ket. There were men in the room. I do not remember of 
seeing the names of any mouths on the blackboard, but 
would not say they were not there. I understood this 
represented the price of grain, but did not know really, did 
not remember, if it said Chicago, St. Louis, or Kansas City. 
I did not understand about the board, was looking at it to 
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try and understand it. I saw the figures, but did not read 
them. I might have seen that the figure was a six, and 
some other figures that were under the column headed - 
“wheat,” and others under the columns headed “corn,” 
“oats,” “rye,” etc. I do not recall having seen “wheat,” 
“oats,” and “corn” on the board. I do not remember of 
sitting with any one. Davis was in the room. Andy was 
the man that looked after the board. I met him that day 
for the first time. (A check for $150 given by Hall & 
Davis is among the exhibits.) I did not buy 5,000 bushels 
of wheat that day. The check of $150 was given by Davis 
that day. I knew before we got out of town that I had 
done some business before we left. “Q. You knew that 
you had bought or sold 5,000 bushels of wheat, didn’t you? 
A. I knew, I don’t just remember about the number of 
bushels. * * * Q. You did know, however, that you 
had done something about some wheat, didn’t you? A.: 
Yes, sir. I knew * * * that $150 would not buy 
5,000 bushels of wheat.” Wheat was worth about $1 a 
bushel. I did not suppose I had 150 bushels. I thought 
Davis had purchased 5,000 bushels of wheat and he had 
paid for it with this check. 

“Q. Where did you think that 5, 000 bushels of wheat 
was when you bought it; after you bought it, where did you 
think it was located? A. I did no thinking about ‘it. 
Q. You did not know whether it was in the moon or in 
the sun? A. No, sir. Q. Or in Chicago, or in the Alvo 
_ elevator? A. No, sir; I did not. * * * Q. You 
knew then and you know now you did not have any place 
to put it, didn’t you, if they delivered it to you? A. 
Yes, sir. * * * Q. And you did not ask them where 
this wheat was, did you? A. No, sir. * * * Q. And 
so far as you know there never was any such wheat, Nee 
there, as far as you know? A. AsfarasI know. * * 

Q. And you intended that money to be checked out by 
Davis in the name of Hall & Davis to buy wheat as you 
have described in the manner we have gone over, this morn- 
ing, is that right? A. Yes, sir. * * * Q. In the 
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manner in which he drew the first check? A. Yes, sir. 
* * * Q. And you borrowed money when they would 
tell you they needed some more up here to protect these 
trades, didn’t you? A. Yes, sir. * * * Q. And Davis 
kept telling you that they wanted more money to pro- 
tect these wheat deals, didn’t he; and then you would 
go, if you didn’t have it, and get it from the bank? A. 
Yes, sir. Q. And then put it in the bank account in 
the Farmers & Merchants Bank, and Davis would check it 
out? A. Yes, sir, * * * QQ. And you checked it out 
or ordered him to check it out in order to apply on those 
_.Wheat deals, didn’t you? A. Yes, sir. * * * Q. Then 
you put up money whether you sold wheat or whether 
you bought wheat, didn’t you? A. Yes, sir. Q. It was 
common knowledge for years and years on. your part, 
wasn’t it, that there was a board of trade in Chicago, to 
trade in wheat and corn and oats? A. Yes, sir; that 
was common knowledge. Q. You knew that? A. Yes, 
sir. Q. You had heard the word ‘futures’ spoken of, too, 
hadn’t you? A. I have heard of ‘futures.’ Q. Yes, with 
reference to grain? A. Yes, sir. Q. And you had heard 
‘margins’ spoken of, hadn’t you? A. Yes, sir.” 

He also testified that before he dealt with Roberts he had 
dealt with Elliott Lowe; that Lowe had a board upon the 
wall and he sat and watched this board. It had “wheat,” 
“oats,” “corn,” etc, on it, and a man put figures under- 
neath. He had one trade with Elliott Lowe; bought 5,000 


bushels of corn from him and received a confirmation no- - 


tice similar to those they got from Roberts; did not pay the 
market price it might have been three cents a bushel— 
never paid any more than that for corn—could not say 
whether he won or lost. He paid Davis money so he 
(Davis) could make other deals. “Q. Well, how much 
did you lose in your deals with Elliott Lowe? A. I 
should judge somewhere around $300.” He also testified 
that he would sit with Davis about twice a week and hear 
him talk over the telephone to the Roberts Commission 
Company. Speaking of his final transaction with Roberts, 
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in which he gave a promissory note in settlement :” Q. And 
you wanted to settle for the difference according to the 
prices which then were and quit? A. I wanted to settle 
that difference up. Q. The difference between you ac- 
cording to the prices and then quit? A. Whatever dif- 
ference there was. Q. You wanted to settle up the dif- 
ference? <A. Yes, sir. Q. You didn’t want and didn’t 
ask that the wheat change hands, did you? A. No, sir.” 

The conclusion we draw from all the testimony is that 
plaintiff was not so childlike and unsophisticated as he al- 
leges. It is clear that the sole business in which the firm 
of Hall & Davis embarked was not the bona fide buying and 
selling of actua} grain. They did not expect to receive or 
deliver a single bushel, and had no facilities for its storage. 
The transaction was purely speculative. Plaintiff was 
particeps criminis with defendant in a gambling transac- 
tion. The case is within the rule of Rogers & Bro. v. Mar- 
riott, 59 Neb. 759, Farmers Cooperative Shipping Ass’n 
uv. Adams Grain Co., 84 Neb. 752, Ives v. Boyce, 85 Neb. 
324, Boon v. Gooch, 95 Neb. 678, and Sunderland & Saund- 
ers v. Hibbard, 97 Neb. 21, and the motion was properly 
sustained. 

AFFIRMED. 


CHES LER FORCE VY. STATE OF NEBRASKA. 
Fitep Ocroper 4, 1920. No. 21529. F 


1. Rape: CorroporatiyE EvipeENce. “In a prosecution for the crime 
commonly called statutory rape, where the prosecuting witness 
testifies positively to the facts constituting the crime, and the de- 
fendant as positively and explicitly denies her statements, her 
testimony must be corroborated by facts and circumstances estab- 
lished by other competent evidence in order to sustain a conyic- 
tion.” Mott v, State, 83 Neb. 226. 


2. Evidence examined, and held not sufficient to sustain the verdict. 


- Error to the district court for Douglas county : CHARLES 
A. Goss, Jupen. Reversed. 
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John M. Berger and Albert 8. Ritchie, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and CO, L. Dort, 
contra. 


ALDRICH, J. 

This is a prosecution for statutory rape upon one Grace 
Knepper, in Douglas county, Nebraska, in January, 1920. 
The prosecutrix at the time of the alleged commission of 
the crime was 13 years of age. . The record discloses that 
the prosecutrix remained over night on two successive 
nights at the home of defendant and his wife, where the 
alleged crime took place. There was but one bed in the 
room, and it was a very small room. 

The defendant gave the prosecutrix a dress, for which lie 
paid the sum of $1. Prosecutrix testified that defendant 
gave her the dress in consideration of the alleged sexual 
intercourse, but defendant and his wife both stoutly deny 
this. The defendant was a married man 50 years of age, 
and his wife 21 years old. The defendant and his wife oc- 
cupied the same room in the house where the crime is al- 
leged to have taken place. They occupied the same bed 
when the prosecutrix visited them at their one room apart- 
ment. The prosecutrix claims that after she got into bed 
with defendant the wife of defendant slept on the floor. 
There is testimony to the effect that it was a bitter cold 
night. Defendant assaulted her and had sexual inter- 
course with her at 12 o’clock p. m. and again the follow- 
ing morning at 5 o’clock a. m., according to the Knepper 
girl’s story. The prosecutrix also testified that defendant 
had sexual intercourse with her in June, 1919, and that she 
expected to have intercourse with him in January, when 
she went there to stay all night. 

Then, the issue at the outset is: Was she sufficiently 
corroborated in her evidence as to the alleged act of sexual 
intercourse? It is the settled law of this state that in a 
prosecution commonly called statutory rape, where the 
prosecuting witness testifies positively to the facts con- 
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stituting the crime, and the defendant as positively and 
explicitly denies her staterasuts, her testimeny must be 
corroborated by facts and circumstances established by 
other competent evidence in order to sustain a conviction. 
Mott v. State, 83 Neb. 226; Klawitter v. State, 76 Neb. 
49; Afathews v. State, 19 Neb. 330; Oleson v. State, 11 
Neb. 276. ‘ 

Alleged circumstances claimed to.corroborate her testi- 
money are: She had been there before; undressed and slept 
in the same room; expected to have intercourse with de- 
fendant on that occasion; defendant introduced evidence 
tending to show that Grace Knepper was previously un- 
chaste; defendant bought her a dress; had a bottle of- 
jamaica ginger and had a drink; had previously had inter- 
course with defendant. Now, these are essentially all of 
the facts alleged as corroborating the evidence of Grace 
Knepper. Is the evidence sufficient to justify a conviction? 
We think not. 

As to the first proposition in corroboration, we are met 
with the testimony of Dr. Marcia L. Young. She testified 
that intercourse had been recent, within a few days, and 
takes as evidence of sexual intercourse with defendant the - 
congestion of the perineum, the ruptured hymen and the 
presence of a whitish discharge on the parts that looked to 
her like semen. This statement on the part of witness is 
unreliable and unsatisfactory. In the first place, there is 
evidence in the record given by Dr. E. R. Porter, who has 
practiced medicine in Omaha for 20 years, that mere con- 
gestion of the perineum does not always mean sexual in- 
tercourse, and that the breaking of the hymen is practically 
the only thing that one could tell by. It is in evidence 
that the prosecuting witness had sexual intercourse on 
other occasions than the one complained of. If it ig true, 
as the record tends to show, that she had had intercourse 
before, then it follows that the hymen was not ruptured 
on the occasion of the act complained of. What Dr. 
Young testifies as having the appearance of semen is un- 


reliable and purely a guess; it having been shown that 
105 Neb.—12 
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semen after two or three hours would dry up and could 
only be identified by a microscopical examination. Dr 
Young made no such examination of the CIBChEGE, and 
none was ever made. 

What Grace Knepper said to Mr, Carver, the truant of- 
ficer, has little or no weight as corroboration. My¥. Carver 
testified that she made complaint to him, but, after all, it 


- is really only what she herself said. On other occasions 


she claimed that defendant had sexual intercourse with 
her. Defendant, as we have said before, denies this, and it 
is simply her statement after all. 

The claims that she had previously had intercourse with 
defendant are as positively denied by defendant as she al- 
leged them. Then, on principle, this case comes clearly 
under the rule laid down im Mott v. State, supra,: “In‘a 
prosecution for the crime commonly called statutory rape, 
where the prosecuting witness testifies positively to the 
facts constituting the crime, and the defendant as positive- 
ly and explicitly denies her statements, her testimony must 
be corroborated by facts and circumstances established by 
other competent evidence in order to sustain a conviction.” 
This matter of corroboration is the law in this state, and it 
is our duty to follow it. 

Thus we are led to say in conclusion on this phase of the 
decision that the prosecution fails to sufficiently corrobo- 
rate the testimony of Grace Knepper, the prosecutrix. 

It will be noted that Gladys Force, the wife of defend- 
ant, was also prosecuted for aiding and assisting her hus- 
band in the alleged conimission of the act complained of. 
Now, the same evidence as to her guilt on this charge was 
submitted to the same jury, and the jury after hearing it 
found her not guilty. Then it follows that if she did not 
aid and abet the defendant in his alleged act of sexual in- 
tercourse, as the Knepper girl said she did, the defendant 
should at least be granted a new trial, because if it is in- 
sufficient as to her it is insufficient as to defendant. 

We might have discussed and analyzed the instructions, 
but have refrained from so doing because the lack of cor- 
roboration is so obvious that the defendant must be grant- 
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ed a new trial on this question alone. It would be unjust 
and wholly unsafe to society to take the unsupported evi- 
dence of a mere child devoid of modesty and moral prin- 
ciple, and apparently ever ready to tell an untruth. It is 
hazardous and dangerous to encourage it by belief in a case 
like this. , 

The alleged facts testified to by the prosecuting witness 
are so improbable and unnatural that they are well-nigh 
unworthy of belief, and especially when you take into con- 
sideration her boldness and immodesty and lack of shame 
“and humiliation in the position in which she was placed 
by this complaint. The fact that a married woman is liv- 
ing with her husband occupying the position of husband 
and wife has some weight. Both the defendant and his 
wife stoutly and explicitly deny that this prosecutrix ever 
slept with defendant. It seems strange for a jury to be- 
lieve for one purpose that Mrs. Force told the truth and 
on the same evidence in the next breath find the defendant 
guilty. 

Thus it appears from all the evidence submitted in the 
record that the defendant is entitled to a new trial.. The 
case ig reversed and remanded and new trial ordered. . 

REVERSED. 


Ross; J., dissenting. 

I adhere, to the opinion expressed in my dissent in Gam- 
mel v. State, 101 Neb. 540, that corroboration of prosecu- 
trix is unnecessary in proving rape. Evidence showing 
defendant’s guilt beyond a reasonable doubt is all the 
proof required by law. There is nothing in the Constitu- 
tion, the statutes or the common law adopted by the legis- 
lature to make corroboration essential to a conviction. 
The announcement of the rule in the first instance by this 
court in the absence of statute was an error amounting to 
an exercise of judicial power which did not come from any 
legitimate source. The unauthorized rule requiring cor- 
roboration should be abandoned. 
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MILES MUCHA, APPELLANT, V. Morris & CoMPANY, 
APPELLEE. 5 


Fitep Octoser 4, 1920. No. 21391. 


Master and Servant: Awarp OF COMPENSATION: APPEAL: NOTICE: 
Waiver. The notice required to be filed with the compensation 
commissioner within seven days after an award (Laws 1917, ch. 
85, sec. 29, subd.g) is intended to give information of the appeal 
to the opposing party, and may be waived by him, where the 
petition for review is filed in the district court within the time re- 
“quired by law. . 


APPEAL from the district court for Douglas county: 
Georcs A. Day, Jupcr. Reversed, 


Anson H. Bigelow, for appellant. 
James C. Kinsler, contra. 


FLANSBURG, J. 

Action under the workmen’s compensation law. Plain- 
tiff, who had sustained: personal injuries, was given an 
award of compensation by the compensation commissioner 
on December 6, 1918. On December 16, 1918, he filed a 
petition in the district court to review the award. The 
district court dismissed the petition on the ground that 
plaintiff had not filed notice of intention to appeal, as re- 
quired by subdivision g, sec. 29, ch. 85, Laws 1917, which 
reads: “Every order and award of the compensation com- 
missioner shall be binding upon each party at interest un- 
less notice of intention to appeal to the district court has 
been filed with the compensation commissioner within 
seven days following the date of rendition of the order or 
award: Provided, that the order and award shall be bind- 
ing and final, notwithstanding notice of intention to ap- 
peal has been filed within the time limit, until the appeal 
has been perfected and service had upon the opposite party 
or parties.” 

Plaintiff contends that the filing of notice was waived 
by defendant’s attorney, both orally within the seven-day 


. 
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period and by a written voluntary appearance of the de- 
fendant filed in the district court on December 19, 1918, 
reciting that “defendant hereby waives summons and vol- 
untarily agrees to appear in the above-entitled action.” 
Whether or not there was any conversation whatsoever 
during the seven-day period purporting to be a waiver of 
notice is directly disputed in the testimony. That was a 
question of fact for the trial court and will therefore not 
be further considered here. The only question now pre- 
sented is whether or not the written voluntary appearance 
filed in the district court was a waiver of the filing of no- 
tice with the compensation commissioner. 

The statute of 1917 did not limit the period for the filing 
of the petition for review in the district court to seven 
days, as it does now. Laws 1919, ch. 91, sec. 5. It is not 
urged that the petition on appeal was filed out of time. 
The appeal was in every particular, except the filing of the 
notice with the compensation commissioner, completed 
within the time required by law. The case of Jefferson 
Hotel Co. v. Young, 121 N. E. (Ind. App.) 94, differs in 
that regard from the.one before us. 

The provision for the filing of notice with the conipensa- 
tion commissioner was for the purpose of giving the ad- 
verse party knowledge of the appeal. Upon the filing of 
such notice, no further duty devolved upon the compensa- 
tion commissioner. The filing of such notice did not affect 
the award; on the other hand, the award continues to be 
binding until the appeal is perfected and service had. It 
is apparent that such notice is for the benefit of the op- 
posing party, and in such cases it is generally held that the 
party for whose benefit the provision is made may waive 
the giving of the formal notice, and that this may be done 
by a voluntary appearance in the court where the appeal 
is lodged. 3 C. J. p. 1240, sec. 1348, p. 1241, sec. 1345. 
That rule is in line with the holdings of our court. Shold 
v. Van T'reeck, 82 Neb. 99; McDonald v. Penniston, 1 Neb. 
324; Haylen v. Missouri P. R. Co., 28 Neb. 660; State v. 
Shrader, 73 Neb. 618. 


182 NEBRASKA REPORTS. [VoL. 105 


Griswold v: Robinson. 


It is our opinion that the district court had jurisdiction 
of the subject of the action, given by statute by the timely 
filing of the petition for review, and that the voluntary ap- 
pearance filed in the case conferred upon the court juris- 
diction of the person of the defendant. 

The judgment of the lower court is reversed and the 
cause remanded for further proceedings. 

REVERSED. 

Day, J., not sitting. 


ALFRED J. GRISWOLD, APPELLANT, V. EFFIE ROBINSON ET AL., 
APPELLEES. 


FILED NovEMBER 10, 1920. No. 20957. 


Appeal: FAILURE To FILE ANSweR. Where an action is tried upon the 
theory that an answer and reply have been filed, the failure to 
file the answer is not alone ground for reversal. 


APPEAL from the district court for Lancaster county: 
LEONARD A. FLANSBURG, JUDGE. Affirmed as modified. 


O. B. Clark, for appellant. 


W. T. Stevens, contra. 

Lerton, J. 

The purpose of this action is to obtain an injunction 
restraining defendants from’ trespassing upon certain 
property leased to the plaintiff by defendant, Effie Robin- 
son, and from annoying plaintiff and his wife. 

The facts are that Mrs. Robinson leased to plaintiff for 
_one year a house and tract of land adjoining the residence 

in which Mrs. Robinson lived with her family. On the 
leased premises were situated a garage, well, and toilet. 
After plaintiff had taken possession of the premises the 
defendants insisted that, although the written lease made 
no reservation of these appurtenances, they were in fact re- 
served under an oral agreement which it was agreed was to 
be inserted in the lease after Mrs. Robinson recovered from - 
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an attack of illness. Defendants continued to go upon the 
premises and use the appurtenances contrary to the ex- 
press wishes of the plaintiff. 

The district court found for defendants, and gave them 
affirmative relief by reforming the lease and enjoining the 
plaintiff from interfering with their access to and use of 
the toilet and well. It is contended by plaintiff that there 
was no justification for this decree since no answer was 
ever filed. The bill of exceptions shows that the case was 
tried as if an answer had been filed. It was stipulated by 
both parties “that the cause shall be tried and the plead- 
ings made up as if the plaintiff had filed a reply to the de- 
fendant’s answer, denying each and every allegation of 
new matter contained in said answer.” It is not shown 
that the decree does not respond to the issues. 

The evidence supports the decree as to the use of the 
well and toilet, and it is so far affirmed. It is shown that 
one of defendants pleaded guilty to disturbing the peace 
and threatening to injure plaintiff. This, with other evi- 
dence, convinces us that the plaintiff was entitled to an in- 
junction restraining defendants from interfering with his 
quiet enjoyment of the garage, and from being annoyed and 
disturbed by the rude and boisterous language and conduct 
of the male defendants. So far the decree is reversed and 
such an injunction allowed to plaintiff. 

The decree of the district court is modified accordingly, 
and it is adjudged that each party pay one half the costs 
in both courts. 

AFFIRMED AS MODIFIED. 


ALDRICH and FLANSBURG, JJ., not sitting. 


\ 
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Daisy M. STEVENS, APPELLER, V. Peter P. LUTHER ET AL., 
APPELLANTS. 


Firep NovEMBER 10, 1920. No, 21051. 


1, Negligence: AUTOMOBILES: HuUSBAND’S NEGLIGENCE Not IMPUTABLE 
to Wire. Negligence on the part of a husband in driving an auto- 
mobile cannot be imputed to his wife, who is riding with him, 
unless the parties are engaged in an enterprise giving the wife 

.‘the power and duty to direct or to assist in the operation and 
management of the car. 


2. Master and Servant: Ingury To THIRD Party: LIABmTy or Master. 
The owner of an automobile kept for family purposes js liable for 
injuries inflicted upon a stranger as a result of the negligent 
driving of one of his children, where the car is occupied by 
members of the family and is being used for one of the purposes 
for which it is kept. 


3. Negligence: Avutomosites: UNLAwruL Drivine. If a driver of a 
motor vehicle runs it at a rate of speed “forbidden by ordinances 
enacted for the safety of the general public, and injuries result, 
these facts afford reasonable grounds for inferring negligence prej- 
udicial to the rights of those in whose interests and for whose 
protection such municipal. regulations were adopted.” Omaha 
Street R. Oo. v. Duvall, 40 Neb. 29, 35. 


4. Cases Distinguished. Case distinguished from those mentioned in 

' the opinion, where the violation of a positive and affirmative duty 

enjoined upon one for the protection of others to whom he owes 

a duty is the negligence alleged, such as statutes requiring safety 
devices upon machinery, fire escapes, fencing of railroads, etc. 


5. Trial: Instructions. Evidence and instructions examined, and 
held that no error prejudicial to defendant occurred at the trial. 


6. Case Disapproved. In so far as the opinion and syllabus in walk- 
er v. Klopp, 99 Neb. 794, are not in harmony with the views ex- 
pressed in this opinion they are disapproved. 


AppraL from the district court for Lancaster county: 
LEONARD A. FLANSBURG, JUDGE. Affirmed. 


T. J. Doyle, for appellants. 
G. A. Adams and Max V. Beghtol, contra, 
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LETTON, J. 

Defendants appeal from a judgment for $1,950 recoy- 
ered for personal injuries received by plaintiff in an auto- 
mobile collision. 

Plaintiff’s husband was driving west on L street in the 
city of Lincoln with his wife and infant child, when his 
Ford automobile was struck by a seven-passenger Over- 
land car at the intersection of Highteenth and L streets. 
The Ford car was turned completely around and all of the 
spokes were torn from its right hind wheel. Plaintiff was 
thrown from the automobile and suffered painful and per- 
manent injuries. The Overland car was owned by defend- 
ant Peter P. Luther, and was being driven by his daughter, 
defendant Margaret Luther. 

1. Numerous assignments of error are presented, deal- 
ing mostly with the instructions given or with instructions 
requested by defendants and refused: One of the questions 
raised is that of imputed negligence. On this issue the 
court instructed the jury: “Negligence on the part of the 
plaintiff’s husband, from the mere fact alone that plain- 
tiff’s husband was driving the car, would not be considered 
in law the negligence of the plaintiff herself, nor affect in 
any degree her right, if any, to recover, as the wife is 
ordinarily considered a passenger in the car driven by her 
husband, and not chargeable with the direction, control, 
nor manner of driving.” 

This court has held: “Except with respect to the rela- 
tionship of partnership, or of principal and agent, or of 
master and servant, or the like, the doctrine of imputed 
negtigence is not in yogue in this state.” Hajsek v. Chicago, 
B.& Q. R. Co., 68 Neb. 5389; Craig v. Chicago, St. P., M. & 
O. R. Co., 97 Neb. 586. Negligence on the part of a hus- 
band in driving an automobile, therefore, cannot be im- 
puted to his wife who is riding with him, unless the parties 
are engaged in an enterprise giving the wife the power and 
duty to direct or to assist in the operation and manage- 
ment of the car. 8 L. R. A. n.s. 656, note (Cotton +. Will- 
mar & 8. F. R. Co., 99 Minn. 366); L. R. A. 19154, 764, 
note (Christopherson v. Minneapolis, St. P. & 8. 8. M. R. 
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Oo., 28 N. Dak. 128). Plaintiff had no such power in the 
present case. The car belonged to the husband, and the’ 
evidence shows that he alone was controlling it; the wife 
was a mere passenger. It is true plaintiff might be guilty 
of negligence on her own part which would bar her right 
to recover, but this phase was properly covered in a sub- 
sequent portion of the instruction. On the question of im- 
puted negligence, we find no error with respect either to 
the instructions given or the instructions refused. 

2. Complaint is made of the court’s instruction No. eB 
which told the jury that defendant, Margaret Luther, in 
this case was the agent of her father, and the father was 
liable for any actionable negligence on her part in driv- 
ing. The father was not present at the time of the acci- 
dent, but the car was being driven by the daughter, with 
his knowledge and consent, to convey members of the 
family to church. He testified that the automobile was 
kept for the pleasure and convenience of the family; that 
the daughter usually drove it; and that taking the family 
to church was one of the purposes for which it was kept. 
The question presented by defendant is new in this juris- 
diction. But by the weight of authority, in the jurisdic- 
tions where the question has been determined, the owner 
of an automobile kept for family purposes is liable for in- 
juries inflicted upon a stranger as a result of the negligent 
driving of one of his children, where the car is occupied by 
members of the family and is being used for one of the 
purposes for which it is kept. 5 A. L. R. 226, notes. See, 
also, 41 L. R. A. n. s. 775, notes (McNeal v. MWeKain, 33 
Okla, 449); 50 L. R. A.n.s. 59, notes (Birch v. Abercrom- 
bie, 74 Wash. 486); L. R. A. 1916F, 223, note (Griffin 
v. Russell, 144 Ga. 275); Denison v. McNorton, 228 Fed. 
401. Some of the courts have drawn a distinction between 
cases where the car is being used by one of the children 
alone and where it is occupied by other members of the 
family as well, but this distinction need not here be con- 
sidered. 

It is objected that the court erred in giving instruction 
No. 7, which told the jury that a person violating a statute 
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fixing a rate of speed for automobiles is guilty of negli- 
gence aS a matter of law. Counsel say: “If the court im- 
parts to the jury the statute regulating the speed of auto- 
mobiles, it should then say to the jury: ‘It is for you to 
determine whether or not the excess rate of speed, if you 
find it was in excess of that fixed by statute, contributed to 
the injury, under all the facts and circumstances of the 
case” ” In the instruction given the jury were told that it 
was for them “to determine the degree or amount of such 
negligence under these instructions, in view of all the facts 
‘and circumstances, and other acts of negligence, if any, 
proven at the trial, and to determine whether such negli- 
gence was the proximate cause of, or contributed to, the 
-accident.” This seems to meet the criticism. made. The 
evidence justifies the conclusion that both automobiles were 
traveling at a rate of speed exceeding that fixed by the 
statute. Each driver was equally guilty of a violation of 
its terms; and, under all the facts and circumstances — 
proved at the trial, we are satisfied that defendant suf- 
fered no prejudicial error by the giving of the instruc- 
tion. 

On account of some lack of harmony, it may be advisable 
in this connection to review the former decisions of this 
court with respect to the question whether the violation of 
a statute or ordinance enacted for the safety or protection 
of persons or property constitutes negligence per se, or is 
only evidence of negligence, for the jury to consider with 
al] the other evidence in the case on that issue. The rule 
that the violation of a statute requiring signals to be given 
by railroad-trains approaching crossings is evidence to be 
considered by the jury in ascertaining whether defendant 
was guilty of negligence is first laid down in Nebraska in 
Omaha, N. & B. H. R. Co. v. O'Donnell, 22 Neb. 475, and 
with respect to the violation of a city ordinance of this 
nature in Union P. R. Co. v. Rassmussen, 25 Neb. 810. The 
question is discussed at length by Irvine, C., in Chicago, 
B.& Q. R. Co. v. Metcalf, 44 Neb. 848, beginning at p, 859. 
The doctrine is reiterated that the violation of a statute 
requiring a bell to be rung or whistle to be sounded by a 
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locomotive when approaching a road crossing is not negli- 
gence per sc, but only evidence of negligence. Since this 
decision it has been the rule with few exceptions for the 
district courts of the state to instruct that the violation of 
such a statute or ordinance is evidence of negligence, which 
the jury is entitled to consider in connection with all other 
evidence in the case. Perhaps in a few opinions since that 
time, where the precise question was not under discussion 
. or involved, it has been loosely said that the violation of 
such a statute or ordinance was negligence. 

It has been argued in another case now under considera- 
tion (Dorrance v. Omaha & C. B. Street R. Co., p. 196, 
post) that a different rule applies to statutes from that 
relating to ordinances; but the same rule is applied to the 
violation of a statute in Omaha Street R. Co. v. Duvall, 40 
Neb. 29; Omaha & R. V. R. Co. v. Talbot, 48 Neb. 627; 
Missouri P. R. Co. v. Geist, 49 Neb. 489; Wallenburg v. 
Missouri P. R. Co., 86 Neb. 642, 646; and to the violation 
of an ordinance in Riley v. Missouri P. R. Co., 69 Neb. 82, 
87; Omaha Strect R. Co. v. Larson, 70 Neb. 591; Lincoln 
Traction Co. v. Heller, 72 Neb. 127; Olson v. Nebraska 
Telephone Co., 87 Neb. 593; Rule v. Claar Transfer & Stor- 
age Co., 102 Neb. 4. 

‘In a note in5 L. R. A. n, s. 226 (Sluder v. St. Louis 
Transit Co., 189 Mo. 107), a large number of cases are cited 
upholding the doctrine of this court. The supreme courts 
of the United States, of New York, Massachusetts, Cali- 
fornia, Illinois, Indiana, Iowa, Georgia, Kansas, Ken- 
tucky, Maryland, Michigan, Minnesota, Missouri, Montana, 
New Hampshire, Ohio, Oregon, Pennsylvania, South Caro- 
lina, Utah, Wisconsin, Virginia, Washington, also the 
courts of Ontario and England, take the view that the vio- 
lation of a duty prescribed by such a statute or ordinance 
is evidence proper for the consideration of the jury, to be 
considered with all the other circumstances in the case 
upon the question of the defendant’s negligence. 

Mr. Justice Lamar says in Grand Trunk R. Co. v. Ives, 
144 U. S. 408, 418: “Indeed, it has been held in 
many cases that the running of railroad trains 
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within the limits of a city at a rate of speed 
greater than is allowed by an ordinance of such city is 
negligence per se. Schlereth uv. Missouri P. R. Co., 96 Mo. 
509; Virginia M. R. Co. c. White, 84 Va. 498. But, per- 
haps, the better and more generally accepted rule is that 
such an act on the part of the railroad company is always 
to be considered by the jury as at least a circumstance 
from which negligence may be inferred in determining 
whether the company was or was not guilty of negligence” 
—citing a number of cases. 

There are decisions which at first reading may seem to 
be inconsistent with this rule, but most of them may be 
distinguished on account of the different character and 
purpose of the statutes involved. Statutes requiring pro- 
tective devices to be placed upon machinery, upon barbed- 
wire fences, scaffolding statutes, railroad fencing statutes, 
fire escape statutes, and other statutes of like nature, im- 
pose a mandatory and affirmative duty upon the owners of 
such property, and even in states where the violation of 
speed statutes is held to be only evidence from which negli- 
gence may be inferred, the courts generally hold that a 
failure to perform a mandatory duty so enjoined is negli- 
gence per se, and if any person to whom the duty is owed, 
or for whose protection the statute is enacted, is injured in‘ 
consequence of such violation, a case is made. 

In New York the violation of a statute requiring fire es- 
capes is held to be negligence for which one injured in con- 
sequence of the failure to supply the required appliances 
is liable in damages. The cases of Strahl v. Miller, 97 Neb. 
820, and Hoopes v. Creighton, 100 Neb, 510, considering a 
statute relating to fire protection by hotel keepers, Van- 
derveer v. Moran, 79 Neb. 431, a statute relating to guard- 
ing barbed-wire fences, McCarthy v. Ravenna, 99 Neb. 675, 
a statute requiring machine shafting to be guarded, Butera 
v. Mardis Co., 99 Neb, 815, a statute relating to hoists and 
scaffolds, are cases illustrating the latter principle. Other 
cases stating the same principle are cited in the opinion in 
the case last mentioned. 
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Statutes limiting the speed of vehicles are upon a differ- 
ent footing. There is a general duty upon drivers of street 
cars, automobiles, and vehicles generally, to use due care 
for the rights of others when driving upon streets and in 
crossing intersections. The exercise of due care demands 
that such vehicle, especially at crowded intersections, move 
at a moderate rate of speed. A statute or an ordinance 
which seeks to prescribe a limit of speed upon streets or 
"intersections, and forbids a greater speed, may make an 
act unlawful and subject the doer to punishment where 
before its enactment no breach of law existed; but while 
in some instances the speed of a vehicle may of itself con- 
stitute negligence; in other instances, although the act may 
be unlawful in the sense that the doer is liable to punish- 
ment, no reasonable mind would say that the act was negli- 
gent of itself. Take, for example, the statute under con- 
sideration, which provides that it is unlawful to operate an 

‘automobile at intersections of streets within a city at a 
speed exceeding 6 miles an hour. We all know that in the 
great majority of cities, many of which in this state have 
less than 3,000 inhabitants, to drive across the intersec- 
tions of streets at 7, 8, 10, or 12 miles an hour is entirely 
consistent with the exercise of due care, and therefore, ex- 
cept under special circumstances, it is not negligence. In 
fact, circumstances may arise where, in order to avoid an 
accident, it would be negligence not to exceed the statutory 
limit. This law has now been repealed and a more reason- 
able statute enacted. Laws 1919, ch. 222, sec. 28. 

At the time of the decision in the O’Donnell case auto- 
mobiles had not been invented, and the numerous serious 
and fatal accidents to occur from reckless driving could. 
not be foreseen. If the court were now establishing a rule 
for the first time, it might be inclined to follow the other 
line of decisions, but that which has been the law of the 
state, and accepted as such by the people and the courts for 
over 30 years, ought not to be set aside without the most 
convincing reasons. 

The case of Walker v. Klopp, 99 Neb. 794, may seem to 
be, and has been considered by district judges and some 
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members of the bar to be, in conflict with the well-estab- 
lished rule. The case was properly decided, as under the 
facts the issue was one for a jury to decide; but we think 
the opinion does not distinguish between the cases cited, 
one of which was a street railway case falling within the 
rule, and one a railroad fencing case falling under the 
other principle. The opinion and syllabus are confusing 
and not in harmony with our former decisions, and in so 
far as in conflict with the rule of Omaha Street R. Co. v. 
Duvall, 40 Neb. 29, cited in the same opinion, the case is 
disapproved. 

The remaining assignments of error need not be consid- 
ered in detail. Most of them are disposed of by the views 
expressed above. The question of comparative negligence 
presented is covered by section 7892, Rev. St. 1913. None 
of the complaints made as to the admission or exclusion of 
evidence warrant a reversal. The instruction requested 
by defendants, that “the regulation by law of speed of 
motor vehicles is primarily made for the protection of 
pedestrians and vehicles, other than motor vehicles, oc- 
cupying or using the street,” was properly refused. 

An examination of all the questions presented fails to re- 
veal any reversible error in the record, and the judgment is 


AFFIRMED. 
FLAnssurG, J., not sitting. 


Ray BLODGETT, APPELLEE, V. SWANSON BROTHERS ET AL., 
APPELLANTS. 


Fitep NoveMBER 10, 1920. No. 21119. 


Pleading: Motion to STRIKE: Waiver. A motion to strike a petition 
for want of verification is waived by the filing of an answer be- 
fore a ruling on the motion. 


APPEAL from the district court for Adams county: WIL- 
LIAM C. Dorsey, JUDGE. Affirmed on condition. 
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J. FE. Addie, for appellants. * 
Walter M. Crow, contra. 


Lerton, J. 

This action was begun in justice court to recover $83.97 
for work and labor, and $13.90 for goods paid for but not 
delivered. The justice found defendants were entitled to 
a set-off of $47.20, and found for plaintiff in the sum of 
$68.75. Defendants appealed to the district court. The 
petition in that court-was unverified. A motion to strike 
was filed by defendants, but not ruled upon. Afterwards 
defendants filed a general denial and counterclaim. The 
jury returned a verdict for plaintiff for $97.87 with in- 
terest, amounting to $104.52. ° Defendants appeal. 

The petition in the district court pleaded an item of 
$18.72 due plaintiff upon a settlement, in addition to the © 
items sued upon in justice court. No motion was made to 
strike this item as not within the issues below. 

The principal controversy at the trial was as to certain 
charges made against plaintiff by defendants for storage 
and work on his cars. There was a conflict of evidence as 
to these items. The jury settled them in favor of plaintiff, 
and we see no reason to disturb its findings in this re- 
spect. : 

It is argued that the judgment should be reversed be- 
cause the petition was unverified, but defendants waived 
verification by the filing of the answer. 

The amount of the verdict is complained of. According 
to plaintiff there was $18.72 due him on a settlement made 
on January 2,1918. Afterwards there was due him $83.97 
for labor, and $13.90 for parts paid for but not furnished 
by defendants, making a total of $116.59. In addition 
to the credits he allows in the petition, his own 
testimony is to the effect that on January 8 he 
received a check of $15 for which no credit was 
given. The verdict, therefore, is excessive to the 
amount of $15 with interest from January 8, 1918. The 
amount being fixed and determined, the judgment will be 
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reversed and the cause remanded for further proceedings, 
unless the plaintiff enters a remittitur of $15 with interest 
from January 8, 1918, within 20 days, in which case it will 
stand affirmed. 

AFFIRMED ON CONDITION. 


OmAHA ALFALFA MILLING COMPANY, APPELLANT, V. 
HJALMAR T. HALLEN BT AL, APPELLEES. 


Firep Novemper 10, 1920. No. 21123. 


Payment: PLEADING AND Proor. The plea of settlement or ratification 
is an affirmative defense, the burden of which is upon defendant; 
and, in order to be availed of by him, such defense must be plead- 
ed. 


AppEAL from the district court for Buffalo county: 
Bruno O. Hosrerter, Jupen. Reversed. 


J. M. Fitegerald, for appellant. 
Lysle I, Abbott, John N. Dryden, and I. J. Dunn, contra. 


LETTON, J. 

The petition in substance charges that plaintiff was the 
owner of 52 tons of alfalfa hay; that defendants unlaw- 
fully converted the hay to their own use; that its reason- 
able value was $1,040; that $626.25 has been paid, and 
there is still due $413.75, with interest from the date of 
conversion. 

The answer of defendant Hallen admits that plaintiff 
was the owner of the hay, and the payment of $626.25, but 
denies every other allegation. 

The answer of defendant Palmer is a general denial, 
and a statement that any hay purchased by him from Hal- 
len was purchased for the Grain Belt Mills Company of 
St. Joseph, Missouri, and not for himself. A jury was 
waived, and the case tried to the court, which found for de- 
fendants, and dismissed the action. Plaintiff appeals. 

105 Neb.—13 : 
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The principal question is one of pleading, but it is neces- 
sary to state the facts. Plaintiff, whose place of business 
is in Omaha, purchased from one Hallen, who lived near 
Riverdale, Buffalo county, about 200 tons of alfalfa hay. 
This hay was to be shipped to Omaha, but, being unable to 
procure cars in which to ship it, a large portion of it was 
stored in a barn in Riverdale and left in custody of Hallen 
to be shipped by him when cars were obtainable. Plain- 
tiff agreed to pay him 50 cents a ton for loading and ship- 
ping the hay. 

About this time one Palmer, representing a milling con- 
cern at St. Joseph, Missouri, was purchasing hay at River- 
dale. Hallen sold him a quantity of hay which he had pur- 
chased from a man named Frederick. This will be here- 
after referred to as the Frederick hay. Hallen was com- 
pelled to go to Omaha, and remained some weeks. Before 
he left he instructed one Lindholm, an employee, to load 
the Frederick hay and to notify Palmer, who would bill it 
out when it was ready for shipment. Lindholm evidently 
misunderstood the directions. He loaded the Frederick 
hay, also about 50 or 60 tons of plaintiff’s hay, and noti- 
fied Palmer, who billed it all to his principal in St. Joseph, 
making drafts for the purchase price. When Hallen re- 
turned he learned what had happened, and notified the 
plaintiff at Omaha. The president of the plaintiff corpora- 
tion went to Riverdale, paid Hallen for loading the hay, 
and afterwards, though the evidence is not clear upon this, 
attempted to collect the value of the hay from the St. 
Joseph concern. In the meantime $626.25 had been paid 
into a bank at Kearney to Hallen’s credit by the consignee, 
on account of this shipment of plaintiff’s hay. Plaintiff 
put the matter in the hands of an attorney, who wrote a 
letter to Hallen, stating in substance that he knew of the 
deposit of $626.25 in the Kearney bank to Hallen’s credit 
on account of this shipment of hay, “and I would suggest 
that you mail me a check for the amount above, so that 
we can apply the same on account of the sale, thus avoid- 
ing bringing you into the lawsuit which I believe that I 


‘ 
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shall be compelled to bring before the matter can be ad- 
justed.” 

Hallen communicated with plaintiff and found the at- 
torney was authorized to receive the money. He gave him 
a check for the amount. A receipt was given Hallen, which 
recites that it was for the money “placed to my credit by 
the Grain Belt Mills Co. of So. St. Joseph, Missouri, with- 
out my knowledge, by one Palmer, purchasing agent of said 
company, on account of alleged‘ purchase of alfalfa hay.” 
This was a slip of the pen for the money was placed to 
Hallen’s credit, as both knew. 

Under these facts, Hallen, through his employee, con- 
verted plaintiff’s hay. There is some testimony that Pal- 
mer knew at the time that plaintiff’s hay was included in 
the shipment. Assuming this to be the fact, then Hallen 
and Palmer were joint tort-feasors. If the plaintiff settled 
and released Hallen from liability, the effect would be to 
release Palmer. 

Hallen insists that the statements in the letter and the 
acceptance of the money paid for the hay constituted a 
ratification of the unauthorized act of shipping the hay, 
and released him from any further liability, and Palmer 
asserts that the release of Hallen ended his liability. As 
to these contentions plaintiff replies that at the trial the 
introduction of the letter and receipt tending to prove a 
settlement, was objected to as incompetent, irrelevant, and 
immaterial under the pleadings, and that it was error to 
admit them in evidence. In neither answer is there any 
plea of payment, settlement, accord and satisfaction, rati- 
fication, or estoppel. We have repeatedly decided that 
such defenses, are not admissible under a general denial. 
The pleas of settlement and ratification are affirmative de- 
fenses, the burden of which are upon defendant, and they 
must be pleaded. The question whether Hallen had been 
released from liability by the terms of the letter and the 
acceptance of the money was not an issue in the case. The 
trial court erred in the admission of this evidence. Were 
it not for this defense, Hallen would be liable for the rea- 
sonable value of the hay at the time it was shipped, since 
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it was left in his custody, and it was inadvertently con- 
verted by him by a mistake of his agent. Plaintiff had no 
information as to this defense from the pleadings and 
could not anticipate it. The error, therefore, prejudicial- 
ly affected a substantial right of plaintiff. The judgment 
must be reversed and the cause remanded for further pro- 


ceedings, 
REVERSED AND REMANDED. 


WILLIAM H. DORRANCE, APPELLEE, V. OMAHA & COUNCIL 
BLUFFS STREET RAILWAY COMPANY, APPELLANT. 


FILED NoveEMBER 10, 1920. No. 21135. 


1. Street Railways: Excessive Spreep: INFERENCE oF NEGLIGENCE AS 
Evivence. If the rate of speed of an automobile or of a street 
car is in excess of the rate limited by statute or ordinance, this 
fact affords grounds for inferring negligence in the operation of 
the vehicle, and is proper to be submitted to the jury as evidence 
of negligence, together with the other evidence in the case. 
Omaha Street R. Co. v. Duvall, 40 Neb. 29, 35. 


: STATUTES AND ORDINANCES. The rule is the same 
in this respect both as to statutes and valid ordinances. Stevens 
v. Luther, ante, p. 184. 


. Affirmance. Evidence and instructions examined. Verdict sus- 
tained. 


w 


AppEAL from the district court for Douglas county: Les 
S. EsTewLe, JuDGE. Affirmed. 


John L. Webster and William M. Burton, for appellant. 
Jefferis &€ Tunison and A. P. Lillis, contra. 


LETTON, J. 

Plaintiff was driving a heavy automobile hearse across 
Thirteenth street at Capitol avenue in Omaha about 9:15 
in the evening. A collision occurred at the intersection be- 
tween a street car and the hearse, and plaintiff was injur- 
ed. This action was brought to recover damages for such 
injuries, Plaintiff recovered, and defendant appeals. 
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Plaintiff’s version of the accident is that he was driving 
the automobile at the rate of about 10 miles an hour; that 
he and his companion, as they neared the intersection, 
looked to the south and saw the light of an approaching 
street car at a distance of about 200 feet. The car was 
then moving at the rate of about 6 to 8 miles an hour. He 
looked to the north and slowed down the hearse to cross 
the street car tracks, moving at about 6 or 8 miles an hour. 
He looked to the south again when he was about 8 or 10 
feet into the intersection, and saw the street car close to 
the intersection and running down grade at the rate of 
about 25 miles an hour. He then attempted to avoid the 
collision by turning the hearse northward and increasing 
the speed; but the left corner of the street car struck the 
right side of the hearse, breaking the left front wheel of 
the hearse, the front wheels of the street car left the track, 
the car pushed the hearse 6 or 7 feet northward, and then 
diagonally to the northeast corner of the intersection 
against the curb. 

‘The contention of the defendant is that the plaintiff was 
driving the hearse on the wrong side of the street with- 
out lights and at an unreasonable rate of speed, and that 
he drove it into the front end of the street car with such 
impetus that it knocked the front wheels of the car off the 
track. There is a direct conflict in the evidence as to 
whether the lights of the automobile hearse were burning 
before the collision. Such conflict also extends as to the 
rate of speed of both hearse and street car. The jury had 
the witnesses before them, and were better qualified to 
judge of the truth of their accounts of the accident than this 
court is. Unless some prejudicial error has occurred in 
the conduct of the trial, the verdict cannot be disturbed. 

An ordinance of the city of Omaha, at that time, limited 
the rate of speed of street cars, in the portion of the city 
where the accident occurred, to 10 miles an hour. Other 
ordinances provided that every automobile should have 
at least one lighted lamp, showing white, visible at least 
200 feet in the direction in which the automobile is pro- 
ceeding, and should also exhibit at least one red light vis- 
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ible in the reverse direction. It was also provided that 
driving a motor vehicle “in excess of the following rates 
of speed for a distance of more than two hundred feet 
shall be presumptive evidence of driving at a rate of speed 
which is not careful and prudent: * * * at eight 
miles per hour at intersections of streets * * * within 
. the city limits.” Ordinance No. 7960, City of Omaha, sec. 
47, The law of the state at that time provided: “No per- 
son shall operate a motor vehicle * * * within any 
city * * * at a speed greater than twelve miles per 
hour, * * * nor * * * when crossing an inter- 
section of streets within any city * * * at a speed 
exceeding six miles per hour.” Rev. St. 1918, sec. 3049. 
And further provided: “Every motor vehicle while in use 
on public highways * * * shall have exhibited, 
during the period from one hour after sunset to one hour 
before sunrise, one or more lamps showing white lights 
visible within a reasonable distance * * * and a red 
light visible from the reverse direction.” Rev. St. 1913, 
sec. 3051. ; 

The court instructed the jury, in substance, that the 
provisions of this ordinance and of the statute mentioned 
are valid: and reasonable provisions, and, if either or both 
of the parties to this action violated the statute or ordi- 
nance, “you are at liberty to take any such violation into 
consideration, along with all the other evidence in the case, 
in determining whether or not the party so violating the 
same was chargeable with negligence in and about the 
accident.” 

The first error assigned is with respect to the giving of 
this instruction. It is argued that the court lost sight of 
the distinction between the violation of a state statute and 
the violation of a city ordinance; that a violation of the 
statute with reference to speed of motor vehicles consti- 
tutes negligence per se, and that the violation of such an 
ordinance is not negligence per se, but is only evidence of 
negligence. The courts are hopelessly divided upon the 
question whether the violation of a statute or ordinance de- 
signed for the protection of the public constitutes negli- 
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gence per sé, or is only evidence of negligence, or, as some 
courts hold, prima facie or presumptive evidence of negli- 
gence. Our own decisions are not entirely harmonious, but 
in Stevens v. Luther, ante p. 184, the cases are,examined, 
and we adhere to the rule, long established in this state, 
that such a violation is evidence of negligence, which the 
jury are entitled to consider upon the question whether ac- 
tionable negligence existed, but is not negligence per se. We 
are unable to see any good ground for a distinction between 
a state statute and a city ordinance in this respect. The 
statute imposes a duty upon all the citizens of the state, 
and is a rule of conduct prescribed for them. An ordi- 
nance of a city is likewise a rule of conduct for every per- 
son within its corporate limits, and every person is as much 
bound to obey and observe a reasonable law laid down by 
the city council as one laid down by the legislature. Mem- 
phis Street R. Co. v. Haynes, 112 Tenn. 712. Our attention 
has not been called to any cases showing a reasonable basis 
for such a discrimination, The former decisions of this 
court recognize no such distinction. Stevens v. Luther, 
supra. The supreme court of Michigan in some cases seem 
to find a distinction (Westover v. Grand Rapids R. Co., 
180 Mich. 373), but in other cases announce the same rule 
for statutes as for ordinances (Zoltovski v. Gzella, 159 
Mich. 620). The district court therefore properly refused 
instructions tendered by the defendant drawing such a 
distinction. 

It is assigned that the court erred in instructing the 
jury that, if they found from the evidence that the motor- 
man “could have seen, in the exercise of ordinary care and 
diligence, the hearse in time to have avoided the collision, 
and failed to do so, then the defendant would be guilty of 
negligence.” Such an instruction was approved by the 
court in Omaha Street R. Co. v. Duvall, 40 Neb. 29 and 
Incas v. Omaha & C. B. Street R. Co., 104 Neb. 432. It is 
also upheld in Memphis Street R. Co. v. Haynes, supra, and 
other cases. The rule xequires no more than ordinary care 
and diligence on the part of the motorman in keeping a 
lookout. 
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It is said that the court erred in refusing to give an in- 
struction that, if plaintiff violated the city ordinances regu- 
lating the rate of speed and the providing of lights, such 
violation would be evidence of negligence. On its own 
motion the court instructed the jury that, if either or 
both parties violated the statute or the ordinances, they 
were at liberty to take any such violation into considera- 
tion along with the other evidence in the case in determin- 
ing whether or not the party so violating the same was 
chargeable with negligence in and about the accident. 
This is a fair instruction, and it allows the jury to consider 
the violation as evidence of negligence. 

Defendant requested an instruction that, if plaintiff 
failed to have his hearse under control as it approached 
the tracks, and if by care he could have avoided the acci- 
dent, he cannot recover, which was refused. The defect in 
this is that it failed to take into consideration the statu- 
tory doctrine of comparative negligence. The plaintiff 
might have failed in some or all the respects mentioned in 
the instruction, and yet if the negligence of the defendant 
was gross, and the plaintiff’s negligence was slight as com- 
pared therewith, he would still be entitled to recover. This 
instruction was properly refused, but the idea was given 
in another instruction with respect to contributory negli- 
gence and the rule of comparative negligence. The in- 
struction was not so full and specific as that ter dered; but, 
‘in view of common knowledge ‘as to the need of care and 
caution on the part of the drivers of motor vehicles at 
intersections, we think it was sufficient. 

It is also urged that the physical facts and the photo- 
graphs of the street car in evidence demonstrate, that it 
was the plaintifi’s negligence which caused the accident; 
that the facts that the front of the street car was broken at 
one side and its front wheels forced from the track show 
conclusively that plaintiff drove the hearse into the car. 
The testimony on behalf of the plaintiff is to the effect 
that, when plaintiff looked south for the second time, he 
saw the street car so close to him that it was impossible to 
avoid a collision; that in order to avoid it he swerved his 
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car to the left; and it is argued by him that the resultant 
of forces of the two moving bodies wag the cause of the 
street car being pushed to the northeast. The photographs 
in evidence seem to bear out defendant’s contention in 
some degree, but the jury were as well qualified to pass up- 
on the question of fact as this court, and we cannot say as a 
matter of law that their conclusion was incorrect. 
Complaint was made of other portions of the charge to 
the jury; but, when it is taken as a whole, we find it not 
subject to the criticism made. It seems apparent to us that 
both parties were negligent in greater or less degree, and 
whether plaintiff’s negligence was slight in comparison 
with the gross negligence on the part of defendant was for 
the jury. While we think a verdict in favor of defendant 
would be supported by the evidence, we are also of the 
opinion that it is sufficient to sustain the verdict rendered. 
AFFIRMED. 


Day, J., not sitting. 


EDWIN I. BRAILEY ET AL., APPELLEES, V. OMAHA & COUNCIL 
BLUF?Fs STREET RAILWAY COMPANY, APPELLANT. 
FiLED NovEMBER 10, 1920. No. 21150. 
Trial: Instructions, Instructions are to be considered together, to 
the end that they may be properly understood, and when so con- 


strued, if as a whole they fairly state the law applicable to the 
evidence, error cannot be predicated upon the giving of the same. 


AppraL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. A/firmed. , 


John L. Webster and William M. Burton, for appellant. 
Jefferis & Tunison and A. P. Lillis, contra. 


Lerton, J. 7 

The judgment appealed from in this case grew out of the 
same accident that is involved in the case of Dorrance v. 
Omaha & C. B, Street R. Co., ante p. 196. That action was 
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for damages for personal injuries to Dorrance, who was 
then driving the hearse, while this is by the partnership 
which owned the hearse, for damages to the vehicle. 

Complaint is made of the refusal of the court to direct 
a verdict for the defendant. The testimony in the case 
was Sufficient to require the submission of the evidence to 
the jury. This instruction was properly refused. 

The next complaint is that the court erred in a general 
instruction that, if the jury found that the automobile was 
injured as a result of the collision, and that negligence on 
the part of the defendant was the proximate cause of the 
collision, then the verdict should be for the plaintiff. It 
is objected to this instruction that it is a positive direction 
to the jury to find for the plaintiffs if the elements named 
therein existed, irrespective of whether the plaintiff was 
guilty of contributory negligence. Standing alone, the in- 
struction is subject to this criticism, but the jury were 
further instructed that it was the plaintiff’s duty “to exer- 
cise that degree of care which a person of ordinary pru- 
dence would have exercised under like circumstances to 
prevent a collision between the automobile he was driving 
and one of defendant company’s cars;” and, further, that 
if he or the motorman “omitted to exercise such care as an 
ordinarily prudent person would have exercised, taking 
into consideration the surroundings, then such one would 
be guilty of negligence.’ They were fully instructed with 
respect to the rule of comparative negligence. We are sat- 
isfied that the jury did not misinterpret the instructions. 

Like complaints are made in this case as in the Dorrance 
case with respect to the instruction relating to a violation 
of the statute or ordinance. These contentions were over- 
ruled in that case. We find no reversible error. 


AFFIRMED. 
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EpNA M. BARKLEY ET AL., APPELLEES, V. CHARLES W. POOL, 
SECRETARY OF STATE, APPELLEE: L. D. RICHARDS 
ET AL., APPELLANTS. 


Fitep NoveMsBer 10, 1920. No. 21376. 


1. Costs, Taxation of. In the taxation of costs the clerk of the dis- 
strict court acts ministerially. 


Where a judgment for costs was rendered against de- 
fendants, but the items of costs were not taxed by the clerk be- 
fore the final adjournment of the term of court at which the judg- 
ment was rendered, he may tax the costs afterwards within a 
reasonable time, and before the payment of the judgment, 


: TAXATION AT SUBSEQUENT TeRM. In such case, a motion 
for an order to the clerk to tax costs does not require the open- 
ing or modification of the judgment, and the court has juris- 
diction to act upon the motion at a subsequent term of court from 
that at which the judgment was rendered. 


Apprat from the district court for Lancaster county: 
WILLIAM M. MorniInG, JUDGE. Affirmed. 


Fawcett & Mockett, John L. Webster, L. F, Crofoot and 
Byron G. Burbank, for appellants. 


T. J. Doyle, F. A. Brogan and C. A. Sorensen, contra. 


LETTON, J. 

The controversy in this case is over the taxation of costs. 
In January, 1919, the district court rendered a decree “that 
the costs of this action shall be paid, one-half by the secre- 
tary of state, and one-half by the interveners herein, and 
plaintiffs are hereby given judgment against said defend- 
ant and interveners for costs of this action.” 

An appeal was taken on the merits of the case, and on 
January 28, 1919, the decree was affirmed by this court. 
On October 11, 1919, a motion, accompanied by affidavits, 
was filed in the district court “for an order directing the 
clerk of the district court to have the costs in said action 
taxed as per said affidavits, and the amounts thereof in- 
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serted in the entry of judgment in said action.” The in- 
tervening defendants appeared specially, and objected to 
the jurisdiction of the court with respect to the motion, 
for the reasons that the final decree had been entered dur- 
ing the January term of court, that the April term had 
been held and had adjourned, and the September term had 
begur when the motion was filed, and therefore the court 
had lost jurisdiction. The objections were overruled. No 
further appearance being made, the court ordered the clerk 
to tax the costs as set forth in the affidavits. Afterwards 
a motion was filed for an order directing the clerk of the 
district court to correct an error and tax as costs the 
amount set out in the affidavit as having been paid to the 
special ‘examiner for services in the action and not yet ' 
taxed. This motion was also sustained. Defendants have 
appealed from both orders. 

In the brief of appellants some argument is directed to 
the insufficiency of the affidavits as evidence, but no ob- 
jection, except as to jurisdiction, was made at the hearing, 
or in the motion for a new trial. Not having been raised 
below, the point cannot be considered here. The real con- 
tenticn of appellants is that the court was without jurisdic- 
tion to act after the adjournment of the term at which 
the original judgment was rendered. We think this posi- 
tion is unsound. By the judgment the court directed the 
defendants to pay the costs. The only thing left to be done 
was the ministerial duty of the clerk to ascertain and enter 
the amount. In a number of states the manner of taxing 
costs is regulated by statute, and the fee bill must be pre- 
sented to the clerk, or taxing official, at the same term at 
which the judgment is rendered, and within a specified 
number of days. There is no statute in this state govern- 
ing the matter.. We have held that, where the costs are 
made a part of the judgment or decree, it can only be 
opened up and mistakes corrected in the manner provided 
for opening judgments. Olson v. Lamb, 61 Neb. 484. We 
have also held that, where the costs have been erroneously 
taxed by the clerk, a motion to retax the same may be made 
at a subsequent term of court. Smith v. Bartlett, 78 Neb. 
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359. In this case it is said that the court by making such 
an order does not change the judgment awarding costs, but 
uses its power to see that the award of costs is not im- 
properly or illegally taxed, and that a mistake made by 
the clerk in taxing the fees in favor of or against a party 
_may-be corrected by the court on motion at any time. 

The purpose of the motion was not to change or modify 
the judgment or to retax the costs, it waS to tax them in the 
first instance. The clerk had failed to tax the costs at the 
time of the original decree. This is not an uncommon oc- 
currence. It is not infrequent that sheriffs’, referees’, or 
receivers’ costs, or the cost of taking care of attached prop- 

' erty, are not known at the time of the final judgment. If 
costs must be taxed at the same term as the final judgment, 
in many counties in the state it would frequently be very 
inconvenient, and sometimes impossible, to tax all items of 
costs in a case which had occupied the attention of the 
court up to the time of final adjournment. If after the 
cost bills are presented to the clerk, he refuses or fails to 
tax any particular item, or taxes the costs improperiy, a 
motion may be made to retax. Since no statute prohibits 
this, it can be done within a reasonable time, and before 
the payment of the judgment. The following cases are 
in conformity with the views herein expressed: Fairbairn 
v. Dana, 68 La: 231; Frankel v. Chicago, B. & Q. R. Co., 70 
Ta. 424; Fisher v. Burlington, C. R. & N. R. Co., 104 Ta. 
588; Big Goose & Beaver Ditch Co. v. Morrow, 8 Wyo. 587, 
80 Am. St. Rep. 955; Citizens Nat. Bank v. Gregg, 53 Neb. 
760; Barber’s Estate, 11 Pa. Co. Ct. Rep. 242. 

It may be well to say, however, that such proceedings as 
were had in this case are not to be commended. Parties 
desiring to recover costs expended by them should furnish 
the clerk with the proper and legal evidence of the expendi- 
tures, such, for example, as the returns made by the several 
officers who have executed process, showing the fees and 
mileage to which they are entitled; also the per diem and 
mileage of witnesses should be noted by the clerk, or, if 
their testimony is taken by deposition, or before a referee, 
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it should be set forth in the return of the officer. In other 
words, the clerk should have the legal evidence before him 
when he acts. 

AFFIRMED, 


Mornissey, C. J.. and FLanspunre, J., not sitting. 


NICHOLAS OPP, APPELLEE, V. FREDLIN W. SMITH ET AL., 
APPELLANTS. 


Fitep NovEMBER 10, 1920. No. 21390. 


AppraL from the district court for Morrill county: 
Raveg W. Hosart, Jupee. Affirmed. 


Williams, Hurd & Neighbors and J. E. Philpott, for ap- 


o 


pellants. 
Hunt & Perry cnd Fawcett & Mockett, contra, 


LETTon, J. 

This action has appeared in this court twice before. On 
the first appeal (96 Neb. 224) the only issue was on the 
question of adverse possession. This issue was decided 
adversely to the defendant, and the cause remanded, “with 
directions to determine the question of the validity of the 
tax deed, set out in the pleadings, and of the tax sale upon 
which such deed is based, and, if the same are found to be 
void, to ascertain the amount which plaintiff should be 
required to pay in order to redeem the lands in controversy, 
and to permit such redemption.” 

At the next trial the district court found the tax deed 
valid, but upon appeal this court decided that the deed 
was void upon its face, and remanded the cause for further 
proceedings. 102 Neb. 152, Since the deed was void upon 
its face, the short statute of limitations, in the revenue 
law, was not applicable, and the only matter left for ad- 
judication, or further proceedings necessary or proper to 
be had, was to determine the amount which plaintiff should 
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pay in order to redeem, and the value of the improyrements, 
if any. . 

After remand several amendments were sought to be 
made to the answer, but these were either stricken, or did 
not change the issues. The record is not quite clear as to 
which amendments were stricken. At the trial defendant 
offered a number of exhibits. The court excluded such as 
had been offered at the former trial upon the issues as to 
the validity of the tax deed, upon the ground that the 
matter had already been adjudicated. In this there was 
no error. ; 

Defendants refused to proceed further with proof of the 
amount of taxes and interest to which they were entitled. 
The court, from the allegations and admissions in the 
pleadings, found the amount paid by the defendants for 
taxes with interest as allowed by the statute and rendered 
a decree in their favor for this sum. 

The main contention of defendants now is that this court 
erred in its opinion and judgment as to the validity of the 
tax deed upon the former appeal. This question has al- 
ready been determined upon the same pleadings. The 
former judgment settled the law of the case, and is res 
adjudicata. The district court, as was its duty, followed’ 
the mandate of this court; its judgment is therefore. 

AFFIRMED. 

Ross, J., not sitting. 


‘ 


C. H. RUSSELL ET AL., APPELLANTS, V. Crry of INDIANOLA 
ET AL., APPELLEES. 


Firep NoveMBER 10, 1920. No. 21423. 


1 Venue: Surr To ContEST Bonp Evection. An action against a city 
and the mayor and council thereof, the main object and prayer of 
which is to contest an election held in the city upon a proposition 
to erect a municipal water supply system, and issue bonds for the 
purpose of paying for the same, and to enjoin the issuance of such 
bonds, must be brought in the county where the election is held. 


2. Quere, Whether such an action may be maintained is not decided. 
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APPEAL from the district court for Lancaster county: 
WILLIAM M. Mornine, Jupee. Affirmed. 


J. B. Strode and W. R. Starr, for appellants. 
HH, W. Keyes and J. F. Cordeal, contra. 


Lerron, J. 

The object and prayer of the petition is that the city of 
Indianola, the mayor and members of the city council, and 
the auditor of the state of Nebraska, be enjoined from is- 
suing, registering or negotiating bonds of that city voted — 
for the purpose of erecting and maintaining a system of 
municipal waterworks, and that the election, upon the au- 
thority of which the bonds are threatened to be issued, be 
set aside and declared null and void. A temporary injunc- 
tion was allowed by the district court. A general demurrer 
to the petition and a motion to dissolve the injunction 
were sustained, and the action dismissed. 

In substance, the petition charges that at the election 309 
votes were cast, of which 190 were in favor of the proposi- 
tion, which was more than the requisite majority; that the 
mayor and council declared the proposition carried and 
have taken the necessary steps for registration of the bonds 
with the state auditor, who will register them unless en- 
joined. A number of specific allegations as to illegal voters 
are made; other violations of the election laws are charged ; 
it is also alleged that mistakes were made in the count, and 
that sufficient legal votes were not cast to carry the proposi- 
tion. 

The district court held, that the action was one to contest 
the election, and that it had no jurisdiction. 

In Thomas v. Franklin, 42 Neb. 310, Sebering v. Bastedo, 
48 Neb. 358, and Barnes v. City of Lincoln, 85 Neb. 494, it 
was held that, since the statute relating to contested elec- 
tions does not authorize a taxpayer or elector to initiate 
such a contest, it cannot be maintained by him. Appel- 
lants contend that, having no remedy by way of contest 
under the decisions quoted, they are entitled to contest the 
election in a court of equity. Assuming for the purpose of 
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the argument, but without deciding, that they are correct 
in this, does the district court for Lancaster county have 
jurisdiction over such an action? ° 

The evident purpose is to contest the election. The city 
of Indianola is made a party defendant, and so also are the 
city officials. Such an action under sections 7612-7623, 
Rev. St. 1918, must be brought in the county where the 
cause of action arose. The auditor of state is in no sense a 
proper or necessary party to such a proceeding. The re- 
lief sought against him is purely ancillary to the main 
action. Making him a party cannot confer jurisdiction 
over the defendants who cannot properly be sued in Lan- 
caster county. 

There is a conflict in the authorities as to whether, in 
the absence of a statute, an election of this nature may be 
contested by a taxpayer in a court of equity. In view of 
this fact, and of the decisions hereinbefore cited, it would 
seem that legislation should be had providing an adequate 
remedy for taxpayers who may be compelled to bear an in- 
creased burden of taxation and whose property may be re- 
duced in value by the imposition of taxes authorized by an 
election carried by means of fraud, or by the use of illegal 
votes. In our opinion the law relating to election contests 
should be amended so as to solve all doubt and furnish a 
speedy and adequate remedy for such wrongs. 


; AFFIRMED. 
Dean and FLANsBuRG, JJ., not sitting. 


REICHENBACH LAND & LOAN COMPANY BT AL., APPELLANTS, 
v. BUTLER COUNTY, APPELLEE. 


FiteD NovEMBER 10, 1920. No. 21085. 


Taxation: ASSESSMENT: ReEvIEw. The review by the district court of 
assessments made by the county assessor is limited to questions 
presented to the county board of equalization. 


105 Neb.—14 
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APPEAL from the district court for Butler county: Ep- 
warp E. Goon, Juper. Affirmed. 


Hastings & Coufal, for appellants. 


A. V. Thomas, contra. 


Ross, J. 

This is a proceeding to review and to correct an assess- 
ment made by the county assessor of Butler county for the 
year 1918. The county board of equalization refused to 
change the assessment, and plaintiffs appealed te the dis- 
trict court, with a like result. From the judgment of the 
district court, plaintiffs haye appealed to this court. 

On the form of schedule used by banks, loan, trust, and 
investment companies, “showing the number of shares com- 
prising the actual capital stock, name and residence of 
each stockholder, number of shares owned by each and the 
value of such shares,” and other items, the Reichenbach 
Land & Loan Company, a corporation, one of the plaintiffs, 
made its return to the county assessor. Rey. St. 1913, sec. 
6343. According to this schedule there were two stock- 
holders and 500 shares, valued at $874.48 a share, making 
a total of $437,240. <A statement of the condition of the 
corporation April 1, 1918, disclosed resources as follows: 
Real estate, cash value, $438,000; real estate mortgages, 
$19,200; Chicago, Burlington & Quincy Railroad bonds, 
$10,000; village bonds $8,100; due from national and state 
banks, $1,443.14; total, $476,743.14. The liabilities were 
listed as follows: Capital stock paid in $50,000; surplus, 
$385,000; bills payable, $39,500; undivided profits, $2,- 
2438.14; total, $476,743.14. The county assessor fixed the 
actual value of the shares of stock at $876,000, and the 
difference between that amount and the value of the real 
estate listed at $438,000, or the sum of $438,000, was fixed 
as the assessable value of the shares; 20 per cent. of the 
latter item being the statutory basis of a levy. Of the as- 
sessor’s action plaintiffs comMained to the county board of 
equalization as follows: 
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“The assessment of the assessor for said year is too high 
on the following described property situated in Nebraska 
and Iowa township, Butler county, Nebraska, to wit: Value 
of the shares of stock as fixed and determined by the as- 
sessor and particularly on the deduction allowed on real 
estate at assessed value and not at actual value. Said 
property is assessed at $438,000 for said year as appears by 
the schedule and assessment book of the assessor for said 
township and the same should be assessed at $754.86, ac- 
cording to its true value.” 

There was presented to the county board of equaliza- 
tion no complaint except that the assessment of the shares 
of stock was too high, but it was averred that such shares 
were assessable. In the district court on appeal it was not 
shown that the assessment was too high, but it was there 
pleaded and urged that the Reichenbach Land & Loan 
Company was a holding corporation merely, and not an. 
investment company which could be assessed on its shares 
of stock. For the reason that this latter question had not 
been presented to the county board of equalization, it was 
disregarded in the district court, with the result that 
plaintiffs were denied relief on appeal. In this ruling the 
district court wag clearly right. The local board had 
ample power in the first instance to correct any error in the 
official action of the assessor, and the question for review 
should have been pointed out in some form. In considering 
the interests of the taxpayers of an entire county and of 
the public at large, in examining numerous items and in 
determining the value of property in different forms for 
the purpose of taxation, the county board of equalization 
is entitled to a specific complaint, and should have an op- 
portunity to pass on the question for ultimate decision be- 
fore the public revenues become involved in protracted or 
vexatious litigation. On appeal to the district court the 
questions for review are limited to the questions presented 
to the county board of equalization. This is the public 
policy of the state Rev. St. 1913, sec. 6440; Ne- 
braska Telephone Co. v. Hall County, 75 Neb. 405; First 
Nat. Bank v. Webster County, 77 Neb. 813; Reimers v. Mer- 


212 NEBRASKA REPORTS. [VoL. 105 


McHugh v. Ridgell. 


rick County, 82 Neb. 639; Brown v. Douglas County, 98 
Neb. 299; State Bank v. Seward County, 95 Neb. 665. 
The trial court enforced this rule, and the judgment is 
AFFIRMED. 


HELEN M. McHUGH, APPELLEE, v. WILLIAM S. RIDGELL, 
APPELLANT. 


Firep NovemMBer 10, 1920. No. 21174. 


1. Malicious Proscution: Propante CAUSE: QUESTION oF Law. 
Whether the facts and circumstances established by uncontradict- 
ed evidence amount to probable cause in an action for malicious 
prosecution is a question of law for the court, and not an issue 
of fact for the jury. 

. Such facts and circumstances as would lead an 

unprejudiced person of ordinary prudence and intelligence to 

believe that accused is guilty of a crime which some one has in 
fact committed constitute probable cause for a criminal prosecu- 
tion. 


: ——. The undisputed facts and circumstances outlined 
in the. opinion held to show probable cause for the prosecution of 
accused for arson aS a matter of law. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, Juver. Reversed, with directions. 


J. B. Barnes, George W. Ayres and Harvey M. Johnson, 
for appellant. 


George A. Adams, contra. 


Rose, J. 

This is an action to recover damages in the sum of $10,- 
125 for malicious prosecution. Plaintiff recovered a ver- 
dict and a judgment thereon for $1,500, and defendant has 


appealed. 

The first assignment of error is that the verdict is not 
supported by the evidence and is contrary to law. Both 
the facts and the law which control the decision are thus 
presented. 
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While plaintiff and her brother were conducting a laun- 
dry in a leased building in Lincoln, an incendiary fire was — 
started in the laundry at night June 29, 1918. Both were 
charged by defendant with the felony, and were bound over 
to the district court after a preliminary hearing before a 
justice of the peace, who found probable cause for the prose- 
cution. In the district court the county attorney charged 
them with the same felony, but afterward dismissed the 
prosecution as to plaintiff. Her brother was tried and ac- 
quitted. Plaintiff had not been taken to prison, but had 
given bond to appear in court to answer the charge of 
arson, 

When defendant made the initial complaint he was dep- 
uty fire commissioner of the state.. As such, it was his 
statutory duty to investigate the cause, origin and circum- 
stances of every fire occurring in the city of Lincoln. Rev, 
St. 1913, secs. 2501, 2502. After due investigation and the 
collection of the necessary data, he was directed by law, 
among other things, as follows: 

“Tf he shall be of the opinion that there is evidence suffi- 
cient to charge any person with the crime of arson, he shall 
cause such person to be arrested and charged with such 
offense.” Rey. St. 1918, sec. 2503. 

In the action for malicious prosecution defendant plead- 
ed his privileges as a public officer, prosecution in good 
faith, full disclosure to, and advice of, the county attorney, 
and probable cause. After a thorough examination of the 
record and the law applicable to undisputed facts, it has 
beea found necessary to discuss only the defense of prob- 
able cause. 

‘Whether facts and circumstances established by uncon- 
tradicted evidence amount to probable cause fo. a criminal 
prosecution is a question of law for the court, and not an 
issue of fact for the jury. This is not only the law of Ne- 
braska, but is a generally accepted rule. Turner v. O’Brien, 
5 Neb. 542; Dreyfus v. Aul, 29 Neb. 191; Nehr v. Dobbs, 47 
Neb. 863; Bechel v. Pacific Express Co., 65 Neb. 826; Bank 
of Miller v. Richmon, 68 Neb. 731; Clark v. Folkers, 1 Neb. 
(Unof.) 96; and other cases cited in note in L. R. A. 1915D 
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5, 8 (Michael v. Matson, 81 Kan. 360). The principle of 
law applicable has been stated in this form: 

“In an action for malicious prosecution where there is 
sufficient undisputed evidence to show probable cause, the 
trial court should direct a verdict for the defendant.” 
Bechel v. Pacific Hapress Co., 65 Neb. 826. 

This doctrine is founded on public policy and is essen- 
tial to the welfare of society. Those who feloniously de- 
stroy property, and thus endanger lives, should be brought 
before the bar of justice. Individuals and officers having 
knowledge of felonies should not be unnecessarily deterred 
from becoming informers by the fear of incurring liability 
for damages for malicious prosecution. The law recognizes 
the interests of the state and the proper protection of its 
informers, as well as the rights of individuals charged 


’ with, crime. The guilt of accused is not the legal test of 


probable cause. Such facts and circumstances as would 
lead an unprejudiced person of ordinary prudence and in- 
telligence to believe that accused is guilty of a crime which 
some one has in fact committed constitute probable cause 
asa matter of law. The language of the law is that “what 
facts and whether particular facts amount to probable 
cause is a question of law.” Where uncontradicted evi- 
dence thus shows probable cause, the jury should not be 
allowed to speculate on the issue. 

Testing the conduct of defendant by the principles of law 
stated, what are the undisputed facts and circumstances — 
which prompted him to accuse plaintiff of arson? 

The fire department was called about 3 o’clock in the 
morning and extinguished the fire before the laundry or 
the building was destroyed. The chief of the fire depart- 
ment promptly notified defendant of the fire, and requested 
an official investigation, which was made the same morn- 
ing. Defendant did not know plaintiff or her brother, 
and was therefore unprejudiced at the time. When the 
fire department arrived the doors of the laundry were 
locked and there was a fire in the interior. A barrel of 
waste paper saturated with gasoline had been left near 
the center of the main fioor and another on the second 
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floor. Both barrels had been partially consumed. Two or 
three kerosene cans had been left in the laundry and there 
was an unusual amount of oil there. There was conclusive 
evidence of arson. Plaintiff and her brother admitted they 
had been in the laundry as late ag 11:30 the night of the 
fire, and that they left the building together, The laundry 
was an insolvent enterprise. Its property had been re- 
cently attached for debt. It was valued at $4,093.70, ac- 
cording to an inventory jointly made by an underwriter, 
defendant, and others. The fire insurance aggregated over 
$12,000. A policy of $8,000 had been issued the day be- 
fore the fire. Plaintiff and her brother, the latter being 
owner, operated the laundry together. Both were unmar- 
ried and occupied the same home. Plaintiff received no 
stated salary, but her brother provided her with a living 
and with whatever money she needed. With the excep- 
tions of plaintiff and her brother there was nothing to in- 
dicate that any one had a motive for committing the arson, 
and there was no incriminating circumstance connecting 
any one else with it. It is shown by uncontradicted evi- 
dence that defendant had knowledge of these undisputed 
facts and circumstances before he accused plaintiff of the 
arson, and they establish probable cause as a matter of law. 
By other proofs probable cause did not become an issue of 
fact. In the office of defendant, as deputy fire commis- 
sioner, plaintiff had an opportunity to tell her own story, 
and she there denied participation in, and knowledge of, 
the starting of the fire. She also gave references to per-. 
sons whom she said would vouch for her good character. 
On the witness-stand she testified that defendant threaten- 
ed to arrest her if she did not confess her guilt, but this 
latter statement was positively denied by defendant. Ac- 
cepting, however, all of the testimony in her behalf as 
verity, it does not raise a question of fact on the issue of 
probable cause. Denial of guilt is often found in the pleas 
and in the testimony of accused persons who are convicted 
by circumstances which speak louder than words. The 
facts and condition outlined herein, notwithstanding the 
denial, justified an honest belief that plaintiff, though in- 
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nocert, participated with her brother in the arson. A 
threat to arrest defendant if she did not confess would im- 
ply a belief in her guilt, and that belief, as already ex- 
plained, is justified by facts and circumstances proved by 
evidence not disputed. Defendant was not responsible for 
the incriminating incidents pointing to plaintiff’s guilt. 
Plaintiff did not make a case for the consideration of the 
jury, and the verdict is not supported by the evidence. It 
is contrary to law. 

For the reasons stated, the judgment of the district court 
is reversed, with directions to dismiss the action at the 
costs of plaintiff in both courts. 


REVERSED. 
Morrissey, C. J., and Day, J., not sitting. 


JOHN F. OsBorn, APPELLEE, V. OMAHA STRUCTURAL STEEL 
COMPANY, APPELLANT. 


Fitep NovEeMBER 10, 1920. No. 21476. 


Master and Servant: WorkMEN’s CoMPENSATION ACT: PAYMENTS: 
PenaLty. Under the workmen’s compensation act, periodical in- 
stalments of compensation for an injury to an employee do not 
become due, in the sense that they carry the statutory penalties 
for non-payment, until the obligation of the employer is definitely 
ascertained or settled in the exercise of proper diligence on his 
part, where there is a reasonable controversy over the extent of 
the injury ds a basis for the number of periodical payments and 
the amount of each. 


AppeaL from the district court for Douglas county: 
ARTHUR C. WAKLEY, JunGE. Reversed, with directions. 


Rosewater & Cotner and E. J. Corkin, for appellant. 
J. EF. Von Dorn, contra. 


Ross, J. 
This is a proceeding under the workmen’s compensation 


act. While plaintiff was earning 75 cents an hour in the em- 
ploy of defendant, his right hand was drawn into a hoist- 


“1 
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ing machine November 14, 1918. As a result of the accident 
the hand was mangled and plaintiff lost a little finger. 
He applied to the compensation commissioner for an award 
for his injuries, and July 31, 1919; was allowed $12 a week 
for 34 3-4 weeks from the date of the injury, Defendant 
having made weekly payments of $12 each for 31 weeks, 
that period was deducted from the wkole period for which 
compensation was allowed. It was ordered further: 

“The pericdical payments of compensation now due shall 
be paid immediately upon receipt of this award. Failure 
of the defendant company to comply with the provisions 
of this award shall automatically subject the said defend- 
ant company to the penalty as provided in 3666, section 116 
workmen’s compensation law of Nebraska, as ‘ariended t in 
1917.” 

From the award of the compensation commissioner plain- 
tiff appealed to the district court, where there were find- 
ings that plaintiff was entitled to $12 a week for 119 weeks, 
beginning June 25, 1919, and that for failure of defend- 
ant to make such payments plaintiff was also entitled, un- 
der the statute, to $6 a week from June 25, 1919, until 
February 28, 1920, the date of the decision. From a judg- 
_ment on these findings in favor of plaintiff, defendant has 

appealed to this court. 

It is argued that the judgment is excessive, and that it 
is not sustained by the evidence. An examination of the 
record leads to the conclusion that plaintiff’s earnings and 
his injuries were such as to justify the finding that he was 
entitled to recover $12 a week for 119 weeks, beginning 
June 25, 1919. The penalties, however, seem to have been 
imposed under a misinterpretation of the statute. There 
was a reasonable controversy as to the extent of the injury, 
and there is nothing to indicate that defendant did not 
pursue its remedies with proper diligence. At the time the 
compensation commissioner made his award of $12 a week 
for 34 3-4 weeks, defendant had been in default on that 
basis for 3 3-4 weeks only, and was willing to comply with 
the award. Plaintiff, by his appeal, not defendant, gus- 
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pended the award until it was set aside, and until the al- 
lowance for compensation was increased with penalties 
upon a trial in the district court. There being a reason- 
able controversy over the extent of plaintiff’s injuries, de- 
fendant, feeling itself aggrieved by the extended period for 
weekly payments, including penalties, exercised the right 
of appeal to this court. Under these circumstances, the 
statutory penalties are not imposable, except for the period 
of actual default outside of the legitimate course of liti- 
gation, which, in the present instance, is 3 3-4 weeks. Un- 
der the workmen’s compensation act, periodical instal. 
ments of compensation for an injur, to an employee do not 
become due, in the se-.se that they carry the statutory pen- 
< ‘ties for nonpayment, until the obligation of the employer 
is definitely ascertained or settled in the exercise of proper 
diligence on his part, where there is a reasonable contro- 
versy over the extent of the injury as a basis for the num- 
ber of periodical payments and the amount of each. Rey. 
St. 1913, sec. 3666, as amended by Laws 1917, ch. 85, sec. 
914, and Laws 1919, ch. 91, sec. 4; Updike Grain Co. v. 
Swanson, 104 Neb. 661, It follows that the judgment be- 
low is excessive to the extent of all the penalties imposed, 
except for the period of 3 3-4 weeks. The proceeding is 
therefore remanded, with a direction to the district court, 
on the record already made, to reform the judgment to 
comply with these views. 
REVERSED. 
Day, J., not sitting. 


Duan, J., dissenting. 

The penalty that is discussed in the opinion of the ma- 
jority was imposed by the legislature to make it reasonably 
certain that the payments contemplated by the law would 
not be delayed and the act thereby nullified. In other 
words, the penalty was imposed to protect the injured em- 
ployee from an employer’s “bad guess” with respect to 
the meaning of the law. Parson v. Murphy, 101 Neb. 542, 
16 N. C. C. A. 174, If the statute as construed by the 
opinion of the majority is to become the settled law of the 
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state it is perfectly plain that the “waiting time penalty” 
feature of the act will be of no- benefit to the persons for 
whom the benefit was intended by the legislature. 


FRANK W. MATTESON ET AL., APPELLEES,-V. CREIGHTON UNI- 
VERSITY, APPELLANT. 


Fizep Novemser 10, 1920. No, 21590. 


1. Constitutional Law: District Courts: JURISDICTION. Under the 
state Constitution, district courts have equity jurisdiction, and 
it may be exercised without legislative enactment. 

2. Charities: ApmINISTRATION. In the exercise of equity jurisdiction, 
the district courts may supervise the administration of charitable 
trusts. 

: Trost Prorerty: ALIENATION, Alienation of trust property 
to carry out the original design of the donor may be permitted 
by a court of equity, though not authorized by the instrument 
creating the trust or by legislative enactment. : 

4. 3 $ . Owing to changed conditions, equity may 
permit a trustee to sell real estate charged with a charitable trust, 
to invest the proceeds in interest-bearing securities, and to apply 
the interest to beneficial uses in lieu of the former rents, when 
manifestly for the benefit of the trust, though the terms of the 
grant do not authorize such a sale. 

5. $ : Equity Jurispiction, "Where the form of trust 
property is legally changed, the trust follows it in its new form 
with equity’s supervisory power of administration unchanged. 


AppraL. from the district court for Douglas county: 
ARTHUR ©. WAKELEY, JupGe. Affrmed. 


Eduin F. Leary, for appellant. 
Brogan, Ellick & Raymond, contra. 


Ross, J. 

This is a suit in equity to quiet in plaintiffs the title to 
lot 2, block 192, in the original city of Omaha. A de- 
murrer to the petition was sustained, and, defendant elect- 
ing to stand on its demurrer and refusing to plead further, 
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a decree was rendered in favor of plaintiffs. Defendant 
has appealed. : 

The lot described ig situated in a business district, and 
on it there is a five-story brick building which is rented for 
warehouse purposes. When John A. Creighton owned the 
property he conveyed it by warranty deed October 15, 1906, 
to defendant, the Creighton University, a corporation hav- 
ing authority to conduct an educational institution and to 
accept and execute trusts for that purpose. Grantor in 
his deed created, and defendant as trustee accepted, a char- 
itable trust in the following terms: 

“The said the Creighton University is to keep, maintain 
and preserve the premises and property herein above de- 
scribed and use the rents, issues, revenues and money de- 
rived therefrom primarily for the support, maintenance 
and development of Creighton College at Omaha, Nebraska, 
. maintaining such classes and faculty as may be necessary 
in conducting high schools and college departments; the 
surplus if any of said rents, revenues and money derived 
from said property remaining after supplying the needs of 
said Creighton College is to be devoted to the maintenance 
and development of the Creighton University.” 

The trust as created was administered by defendant with 
the property in specie for more than 13 years. In the mean- 
time conditions changed. The building deteriorated and 
the value of the lot increased until interest at the rate of 
6 per centum per annum on the sale value of the property 
would exceed the net rental value to the extent of $1,340 in 
ayear. Ona proper petition containing all of the essential 
facts the district court, in the exercise of chancery or 
equity jurisdiction, authorized defendant to sell the trust 
property for $100,000 and to invest the proceeds in interest- 
bearing securities for the benefit of the trust. Pursuant 
to the authority thus granted, plaintiffs bought the real 
estate described for the fully paid consideration of $100,- 
000 and defendant conveyed the title to them by warranty 
deed. 

According to the petition to quiet title, the cloud of 
which plaintiffs complain arises from the apparent re- 
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strictions in the deed creating the trust. Defendant as 
trustee was not therein specifically authorized to sell the 
trust property, nor is such authority to be found in any 
statute. There is no statute conferring upon the district 
court in specific terms power to authorize a corporation 
like defendant to sell property acquired on the terms im- 
posed by the trust deed. These considerations, however, 
do not control] the decision. The chancery or equity pow- 
ers of the district courts come from a higher source than 
legislative enactment. The Constitution declares: “The 
district courts shall have both chancery and common-law 
jurisdiction.” Article VI, sec. 9. The equity jurisdiction 
thus conferred may be exercised without the aid of legis- 
lation. 

One of the well-recognized grounds of equity jurisdic- 
tion is supervision of the administration of trusts. 

Alienation of trust property to carry out the original 
design of the donor may be permitted by a court of equity, 
though not authorized by the instrument creating the trust 
or by legislative enactment. 

Owing to changed conditions, equity may permit a trus- 
tee to sell real estate charged with a charitable trust, to 
invest the proceeds in interest-bearing securities, and to 
apply the interest to beneficial uses in lieu of the former 
rents, when manifestly for the benefit of the trust, though 
the terms of the grant do not authorize such a sale. 

Where the form of trust property is legally changed, the 
trust follows it in its new form with equity’s supervisory 
power of administration unchanged. 

These rules of equity are firmly established. They are 
founded on wisdom and justice, and it is unnecessary to 
go into their history or into the philosophy on which they 
rest. The present case is a typical one for the application 
of the principles stated. The use of “the rents, issues, 
revenues and money” derived from the real estate “for the 
support, maintenance and development of Creighton Col- 
lege” was the primary and fundamental object of the grant. 
Neither the building nor the ground was intended to be 
used directly for educational purposes. Interest-bearing . 
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securities purchased with the proceeds of the sale will 
create a much larger current fund than the realty itself. To 
the extent of the increase the purpose of grantor would be 
thwarted, if the sale were not made. The interest of the 
trust requires the change. The trust attaches to the prop- 
erty in its new form without-impairing the security, and 
it will thus be protected by the same supervisory power 
under which equity authorized the change. The trust 
deed contains no condition forbidding a sale by the trustee 
or by the beneficiaries of the trust. The right to make such 
a Sale has not been taken away by statute. The reasons 
for the sale make a strong appeal to a court of equity. There 
is no legal objection to the permission granted. ° 

The title, therefore, was properly quieted in plaintiffs, 
and the judgment is 

AFFIRMED. 

‘Morgisszy C. J., and Day, J., not sitting. 


JONATHAN A. BRIDGER, APPELLANT, V. LINCOLN FEED & 
FUEL COMPANY, APPELLEE. 


FiLteD NovemBer 10, 1920. No, 21626. 


1. Master and Servant: WorkmeEn’s Compensation Act: CasuAL Em- 
PLOYEE. Under the workmen’s compensation act, an employee 
whose employment is “casual” is not entitled to compensation 
from his employer for personal injuries. Rev. St. 1913, sec. 3656, 
as amended by Laws 1917, ch. 85, sec. 4. 


. 


The term “casual,” as used in that part 
of the workmen’s compensation act precluding an employee whose 
employment is casual from recovering from his employer compen- 
sation for personal injuries, is defined by the act itself to mean 
“occasional; coming at certain times without regularity, in dis- 
tinction from stated or regular,’ and should be so construed in 
applying the statute. 


An employee unloading cars of coal for 
25 cents a ton at irregular intervals under a separate employment 
for the unloading of each particular car held, on the facts stated 
in the opinion, to be a person whose employment was “casual,” 
and not entitled to compensation for personal injuries. 
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APPEAL from the district court for Lancaster county : 
ELLiotT J. CLEMENTS, JUDGE. Affirmed. 


R.J. Greene and Hugh C. Wilson, for appellant. 
F.C. Foster, 0. K. Perrin and S. M. Kier, contra. 


Rose, J. 

This is a proceeding under the workmen’s compensation 
act. Plaintiff’s right hand was crushed February 24, 1920, 
and his third finger severed therefrom, while he was un- 
loading for defendant a car of coal for 25 cents a ton. He 
applied to the compensation commissioner for an award 
for hig injuries, and was allowed therefor $15 a week 
for 20 weeks and in addition $7.50 a week for 9 weeks for 
medical expenses. From this award defendant appealed to 
the district court, where it was held that plaintiff was not 
entitled to compensation for his injuries. From a dismissal 
of the proceeding he has appealed. 

The question presented by the appeal is the applicability 
of the workmen’s compensation act to plaintiff’s claim. 

Defendant pleaded that the employment of plaintiff was 
“casual,” and that therefore he is precluded from recover- 
ing compensation by the following statutory provisions re- 
lating to the term “employee:” 

“It shall not be construed to include any person whose 
employment is casual, or not for the purpose of gain or 
profit by the employer, or which is not in the usual course 
of the trade, business, profession or occupation of his em- 
ployer. The term ‘casual’ shall be construed to mean ‘oc- 
casional; coming at certain times without regularity, in 
distinction from stated or regular” ” Rev. St. 1918, sec. 
3656, as amended by Laws 1917, ch. 85, sec. 4. 

For the purposes of this inquiry “casual”? must be thus 
construed, and the facts may be stated as follows: Plaintiff 
began to unload a car of coal for defendant February 21, 
1920, and finished the task the next day. He began to un- 
load another car February 23, 1920, and was injured the 
following day before he had removed all of the coal. For 
these services he was paid $20 by check of defendant, being 
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25 cents a ton. About a week earlier plaintiff had unload- 
ed a car of coal for defendant in the same yards. During 
a year’s time previously he had unloaded three or four cars 
and received 25 cents a ton. He was entitled to his pay 
when he unloaded a car, and could then get it if he could 
find defendant’s manager at the time. Plaintiff in each 
instance was employed to unload a particular car of coal. 
Between jobs he sometimes stayed around defendant’s 
yards, and when a car of coal came in he asked for the un- 
loading, was told the price, and performed the service, but 
during some of the intervals he had worked for others. 
There is competent evidence of these facts, and they are 
established for the purpose of the appeal by the finding of 
the district court in favor of defendant. : 

Was the employment of plaintiff “casual?” The legis- 
lature defined that word as used in the workmen’s compen- 
sation act. In the provision quoted it means “occasional ; 
coming at certain times without regularity, in dinstinction 
from stated or regular.” This statutory definition is plain, 
and plaintiff’s employment by defendant was within its 
terms. The evidence shows clearly that plaintiff’s employ- 
ment was “occasional; coming at certain times without 
regularity, in distinction from stated or regular.” The 
trial court so held, and the judgment is 

AFFIRMED. 
Dean, J., not sitting. 


JULIA KAMMER V. STATE OF NEBRASKA, 
Firep November 10, 1920. - No. 21648, 


io 


. Contempt: InrormatTion. Where an information for contempt for 
the violation of a remedial judicial order in a civil case shows 
clearly that the disobedience was ‘‘wilful,” the failure to use that 
word in making the charge is not a fatal defect. 

: Farnure To Answer. A defendant may be found guilty 

of contempt for violating a peremptory, remedial order, where, 

after the filing of a proper information and the giving of due 
notice to show cause why he should- not be punished, he does not 
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answer, fails to make any such showing, and offers no excuse for 
his disobedience; and in such a case he is not deprived of his 
right to a hearing, his conduct being treated as a confession of 
guilt. 


CoMMITMENT. Where a person charged with contempt 
for violating a peremptory order entered as a remedial measure 
for the benefit of a party in a civil suit has been duly convicted 
after proper notice, his commitment may be ordered in his ab- 
sence. 


Error to the district court for Douglas county: WILLIS 
G. Sears, JupeE. Affirmed. 


F. A. Mulfinger, John F. Moriarty and W. J. Connell, 
for plaintiff in error. : 


Arthur C. Pancoast, contra. 


Rose, J. 

Julia Kammer, defendant, was convicted of contempt 
for violating a peremptory order to produce before the 
district court the infant child, Ruth Naomi Kammer, the 
punishment being commitment to the county jail during 
further disobedience. As plaintiff in error, defendant pre- 
sents for review the record of her conviction. ° 

When the child was three years old its mother procured 
a divorce from its father on the ground of extreme cruelty, 
and the court committed its permanent custody, care and 
nurture to its mother, but permitted defendant, its pater- 
nal grandmother, to keep it two days each month for com- 
panionship with its father. Under the court’s order de 
fendant took the child for a visit, but, failing to return it 
to its mother, was peremptorily ordered to produce it be- 
fore the court. This order was disobeyed after due notice. 
Upon information of the mother defendant was cited to 
show cause, if any, why she should not be punished for 
contempt, but at the appointed time defendant entered no 
formal plea, filed no answer, and made no sufficient show- 
ing. Thereupon she was adjudged to be in contempt, the 
punishment, as stated, being imprisonment in the county 
jail until such a time as she should produce the child in 


court. 
105 Neb.—15 
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It is first argued that the information is insufficient be- 
cause it fails to charge wilful disobedience. The position 
seems to be untenable. Defendant was permitted by the 
decree to keep the child as a monthly visitor for two days 
at a time. Her right to its custody was granted on the 
terms prescribed by the court. She was answerable to the 
court for the performance of the trust confided to her. Her 
son had abused his child’s mother and had thus lost his 
rights as custodian of his offspring. Defendant represent- ‘ 
ed the judicial arm of the government in permitting tem- 
porary companionship between the father and the child 
and in returning the latter to the lawful custody of its 
mother. It was the duty of defendant to exercise her tem- 
porary ‘authority in a manner commensurate with her 
responsibility to the mother and to the state, to keep con- 
trol of the child during its visit, to report immediately any 
invasion of her right to temporary custody, and to return 
. the ward to its permanent custodian without any further 
order from the court. Over these matters the court had 
supervisory power and had jurisdiction to order defendant 
to bring the child into court. No fine was imposed. The 
purpose of the imprisonment was to compel obedience. 
The punishment was remedial. The information states 
the jurisdictional facts. The making of the court’s order 
and its violation by defendant are charged. It is also 
charged that, though often requested, defendant refuses 
to return the child to its mother. While the information 
does not use the word “wilful,” the charge as a whole shows 
clearly that the disobedience was wilful. This is sufficient 
in that respect, where the proceeding is remedial to compel 
obedience to a judicial order. Nebraska Children’s Home 
Society v. State, 57 Neb. 765. 

The next complaint is that defendant was deprived of 
her right to a hearing. On this point she seems to be fore- 
closed by former opinions. Gandy v. State, 13 Neb. 445; 
Nebraska Children’s Fome Society v. State, 57 Neb. 765; 
Gandy v. Estate of Bissel, 5 Neb. (Unof.) 184. In a re- 
cent opinion it was held: 
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“Under the Criminal Code the defendant must be ar- 
raigned and be required to plead, and if he stand mute 
the court is required to enter a plea of not: guilty in his be- 
half. Such ig not the rule in a contempt proceeding. In 
such cases we have held that defendant in contempt, who 
refuses to plead, may be treated by the court as admitting 
the charges contained in the information.” Hanika v. State, 
87 Neb. 845. 

In the present case the trial court, therefore, in adjudg- 
ing defendant to be in contempt upon her failure after due 
notice to answer the citation at the appointed time, or to 
show sufficient cause why she should not be punished or 
to give any reasonable excuse for her failure to comply 
with the peremptory order, followed precedent. 

The concluding argument is directed to the proposition 
that the commitment is void because defendant was not 
present in court when the sentence of imprisonment was 
pronounced. In a case like the present, where the purpose 
of punishment is to compel obedience to a judicial order 
for the benefit of a party to the suit, after due notice and a 
failure to answer the citation, there is authority for the 
rule that defendant’s presence is unnecessary at the time 
the commitment is ordered. Barclay v. Barclay, 184 Ill. 
471. An annotator on this subject in a recent note in 10 
L. R. A. n. 8. 1102, where the cases are collected, says: 

“An extensive search has failed to reveal any case where 
. a conviction for a civil contempt has been set aside merely 
because the contemnor was not in the presence of the court 
when sentence was rendered. In proceedings for civil con- 
tempt, if the alleged contemnor has had notice thereof, the 
judgment against him will be upheld, in spite of his absence | 
from court at the time it was rendered.” Mylius v. Mc- 
Donald, 10 L. R. A. n.s, 1098 (Ha Parte Mylius, 61 W. Va. 
405). 

Though absence of defendant at the time the order of 
commitment is made, after there has been a valid convic- 
tion as a remedial measure, is not a ground of reversal, it is 
the better course, if practicable, to require the presence of 
defendant, since it leaves open to the last the opportunity 
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to appeal for mercy, to comply with the order violated, or 
to purge the contempt. The respect due to the courts of 
justice is more likely to follow the milder course. , 


There being no prejudicial ervor found, the judgment is 
AFFIRMED. 
Danan, J., not sitting, 


STaTH, EX REL. ANDREW R. OLESON, RELATOR, V. WALTER 


1. 


L. Minor, COUNTY CLERK, RESPONDENT. 
FineD November 10, 1920. No. 21764. 


Elections: Vacancy In SUPREME CouRT: Manpamos. . Mandamus 
will not lie to compel a ministerial officer to place upon the official 
nonpartisan judiciary ballot blank spaces, appropriately placed in 
the proper office division, so that the electors of the state may at 
the general November election write in names, and vote for per- 
sons whose names are so written in, to fill a vacancy in the su- 
preme court, when such vacancy occurred at a period so recently be- 
fore the primary election that there was not sufficient time to 
nominate candidates for such office. Rev. St. 1913, secs. 2209, 2211, 
as amended, Laws 1917, ch. 37, as amended, Laws 1919, chs. 88, 89. 
State v. Penrod, 102 Neb. 734. 


. When a4. vacancy occurs in the supreme court and 
two persons are thereafter regularly nominated at the regular elec- 
tion under the nonpartisan judiciary law as candidates for “judge 
of supreme court,” and subsequently another vacancy occurs in 
such court, but too late to have the names of persons filed for 
nomination at the primary as candidates for such second vacancy, 
the two persons so nominated are candidates for the first vacancy - 
only. 

Constitutional Law: Vacanoy In Supreme Court. Section 21, art. 
VI of the Constitution, reads: “In case the office of any judge cf 
the supreme court, or of any district court, shall become vacant 
before the expiration of the regular term for which he was elected, 
the vacancy shall be filled by appointment by the governor, until 
a successor shall be elected and qualified, and such a successor shall 
be elected for the unexpired term at the first general election 
that occurs more than thirty days after the vacancy shall have 
happened.” Held, that the foregoing section is not self-executing, 
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but must be construed together with section 20, art. III of the 
Constitution, which reads: “All offices created by this Constitution 
shall become vacant by the death of the incumbent, by removal 
from the state, resignation, conviction of a felony, impeachment, « 
or becoming of unsound mind. And the legislature shall provide by 
general law for the filling of such vacancy, when no provision is 
made for that purpose in this Constitution.” 

4. Judges: Vacancy IN SupreME Court. When a vacancy is created in 
the supreme court by death, resignation, or otherwise, so recently 
before the primary election that sufficient time does not remain 
to nominate candidates to be voted for at the general election to fill 
the vacancy, the appointee named by the governor to fill the va- 
eancy is entitled to hold the office until a successor is regularly 
nominated and elected pursuant to the provisions of the nonparti- 
san judiciary law. : 

5. Elections: Nomination or Jupces. The legislature having pro- 
vided that candidates for the office of judge of the supreme court 
shall have their petitions for nomination filed at least 30 days 
prior to the primary election, and having made no provision for 
the nomination of candidates for that office after the expiration 
of such’30-day period, the court is without authority to supply 
that which the legislature did not see fit to supply. Rev. St. 1913, 
sec. 2209, as amended, Laws 1919, ch. 88. 


Original proceeding in mandamus by relator to compel 
respondent, as county clerk, to provide in the nonpartisan 
ballot for the election of a judge of the Supreme court to 
filla vacancy. Writ denied. 


EI. B. Perry and W. T. Thompson, for relator. 


T. J. Doyle, O.'0. Flansburg, OC. E. Matson and H. R. 
Ankeny, contra. 


DEAN, J. 

Relator made application to this court for a writ of 
mandamus to require respondent to place on the official 
nonpartisan judicial ballot blank spaces, appropriately 
placed in the proper ‘office division, so that the electors 
of the state may, at the general election to be holden 
November 2, 1920, write in names and vote for persons to 
fill the vacancy in the supreme court caused by the death, 
on April 18, 1920, of the late Judge Albert J. Cornish. 
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In 1919 a vacancy was created by the death of Judge 
Samuel H. Sedgwick who departed this life December 25, 
1919, and for reasons hereinafter appearing the vacancy 
so created must be noticed in deciding the present case. 
Both Judge Sedgwick and Judge Cornish were elected 
to the supreme court in November, 1916, for the six-year 
term beginning January, 1917, and ending January, 1923. 
On January 8,'1920, to fill the vacancy caused by Judge 
Sedgwick’s death, until it could be filled by election, 
Honorable George A. Day was appointed by the governor. 
Subsequently, but not less than 30 days before the April 
primary, and pursuant to the provisions of the nonparti- 
san judiciary law, nominating petitions were filed in be- 
half of Honorable George A. Day and Honorable William 
C. Dorsey as candidates for “judge of supreme court.” 
When their petitions were circulated and filed the va- 
cancy caused by the death of Judge Sedgwick was the 
only vacancy to be filled. Both candidates were nominated 
pursuant to the respective petitions filed in their behalf 
under the nonpartisan judiciary law governing nomi- 
nations, and they are now candidates for such vacancy. 
Rev. St. 1918, secs. 2209, 2211, as amended, Laws 1917, 
ch. 87, as amended, Laws 1919, chs. 88, 89. State v. Pen- 
rod, 102 Neb. 734. 

On April 21, 1920, Honorable Leonard A. Flansburg 
Was appointed by the governor to fill the vacancy caused 
by the death of Judge Cornish. Relator contends that 
both vacancies, notwithstanding that Judge Cornish died 
only two days before the April, 1920, primary, should be 
filled by the electors of the state at the general election 
in November by writing in the names of persons and 
voting for them. In support of his argument he cites 
section 21, art. VI of the Constitution, which he says is 
self-executing. It provides: “In case the office of any 
judge of the supreme court, or of any district court, shall 
become vacant before the expiration of the regular term 
for which he was elected, the vacancy shall be filled by 
appointment by the governor, until a successor shall be 
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elected and qualified, and such a successor shall be elected 
for the unexpired term at the first general election that 
occurs more than thirty days after the vacancy shall have 
happened.” 

We do not agree with felatowe argument that the fore- 
going section of the Constitution is self-executing. No 
provision is made in that section for the nomination or 
the naming of candidates to be voted for at the general 
election to the end that the general election feature to 
which the section refers may be carried into effect. It 
follows that it must be considered in connection with 
section 20, art. III of the Constitution, which expressly 
provides: “All offices created by this Constitution shall 
become vacant by the death of the incumbent, by removal 
from the state, resignation, conviction of a felony, im- 
peachment, or becoming of unsound mind. And the 
legislature shall provide by general law for the filling of 
such vacancy, when no provision is made for that purpose 
in this Constitution.” 

The fact that the lawmaking body has made no provision 
for the nomination of candidates to be voted for at the 
general election to supply a vacancy that has occurred 
too late to make a nomination under the provisions of the 
nonpartisan judiciary law does not impose the duty upon 
the court of supplying that which the legislature did not 
supply to make the constitutional provision effective. 

“The right to vote is a political right or privilege to 
be given or withheld at the exercise of the lawmaking 
power of the sovereignty. It is not a natural right of the 
citizen, but a franchise dependent upon law, by which it 
must be conferred to permit its exercise. It can emanate 
only from the people, either in their sovereign statement 
of the organic law or through legislative enactment which 
they have authorized.” 20C. J. 60, sec. 13. 

In considering the facts before us it is to be noted that 
the legislature did not provide in the amendment to the 
nonpartisan judiciary law that judicial ballots should be 
prepared for the general election with blank spaces so 
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that voters might write in names and vote for persons 
who were not first nominated at the primary. 

It is true that, under the general election law, it is pro- 
vided that blank spaces may be placed on the ballot fol- 
lowing the names of persons who have become candidates 
in the manner provided by the statute. Rev. St. 1913, 
sec. 1995. But the act last cited is general in its appli- 
cation and cannot be held to supersede a special act, such 
as the nonpartisan judiciary act, that relates to an in- 
dependent subject and is complete in itself. In State v. 
Penrod, 102 Neb. 734, we held: “Mandamus will not lie 
to compel a county clerk to place on the nonpartisan 
judiciary ballot the name of a person ag a candidate for 
the office of judge of the county court who is not one of 
the two candidates who received the highest number of 
votes at the primary.” Substantially the same principle 
is involved here, and we adhere to the rule there an- 
nounced as being applicable to the facts before us in the 
present case. In the Penrod case it is also said: “We 
deem it proper to suggest that relator’s argument should 
be addressed to the legislature rather than to the courts.” 
The following legislature, in 1919, so amended the law 
as to provide for the nomination of a candidate for county 
judge when less than two persons filed a petition to bave 
their names placed on the primary election ballot, but it 
made no provision for the nomination of a candidate for 
supreme judge under like circumstances. Laws 1919, ch. 
89. It has been said often enough that in the division of 
the powers of government the judiciary shall not usurp 
the function of the legislature. To do so would be judicial 
legislation, an insidious judicial offense, and one which 
may in time, if indulged, imperil the perpetuity of our in- 
stitutions. 

In State v. Drexel, 74 Neb. 776, 791, we said: “The right 
to freely choose candidates for public offices is as valuable 
as the right to vote for them after they are chosen. Both 
these rights are safeguarded by the constitutional guaranty 
of freedom in the exercise of the elective franchise.” 
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In State v. Junkin, 85 Neb. 1, 6, we said: “Electors who 
desire to vote for a particular candidate for judge of the 
supreme court at the November election should be allowed 
to take part in nominating him or in whatever preliminary 
step the law requires as a condition of allowing his name 
to be printed on the official ballot.” 

In State v. Dubuclet, 28 La. 698, 704, it is held: “In 
civil governments, rights are enforced by rules and methods 
having the authority of law, and they can be legally en- 
forced in no other way. The high behests of the organic 
law are not always self-enforcing ; the manner in which its 
commands are to be obeyed is often left to be provided by 
the legislative branch of the government. To this branch 
of the state government the organic law delegates the 
power to provide rules and principles by which its pro- 
visions are to be made practically useful, and especially so 
when the organic law is silent on the subject. Without 
such prescribed rules established by law, courts have ‘no 
guide by which to proceed in their investigation of litigated 
questions.” In the body of the opinion the court said: 
“Tf the lawmaker has omitted to enact the law under which 
proceedings in such cases are to be conducted, it is a 
casus omissus which the courts cannot supply.” ‘To the 
same effect is the text in 12 C. J. 730, sec. 106. 

In State v. Gardner, 3 S. Dak. 5538, it ig said: “There 
igs no inherent reserved power in the people to hold an 
election to fill a vacancy in an elective office. Such election 
can only be held when and as authorized by law. In sec- 
tion 37, art. V of the Constitution, which provides that 
‘vacancies in the elective offices provided for in this article 
(judiciary) shall be filled by appointment until ‘the next 
general election,’ etc., the expression ‘next general election’ 
means the next election at which it is provided by law that 
the officer may be elected whose office has become vacant.” 

The recent constitutional convention of our state com- 
posed of 100 representative citizens selected from the body 
of the people were in almost continuous session from De- 
cember 2, 1919, until March 25, 1920. Among other pro- 
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posed amendments submitted to the people was this: “In 
case the office of any judge of the supreme court or of any 
district court shall become vacant before the expiration of 
the regular term for which he was elected, the vacancy 
shall be filled by appointment by the governor, for the un- 
‘expired term, and until a successor shall be elected and 
qualified.” Constitution, as amended, art. V, sec. 21. 

Upon subniission to the people September 20, the amend- 
ment so proposed was adopted by a vote approximating 
almost five to one of those yoting on the question. The 
amendment so adopted is not, of course, controlling in the 
present case. It does not become effective until January, 
1921, but it is not without significance that the people 
are committed to the policy that is embodied in the amend- 
ment, namely, that the person appointed to fill a vacancy 
in the office of the supreme court or of any district court 
shall hold the office for the unexpired term for which the 
regularly elected incumbent was elected. 

The legislature having provided that candidates for the 
office of judge of the supreme court shall have their peti- 
tions filed at least 30 days prior to the primary election, 
and having made no provision for the nomination of 
candidates for that offic. after the expiration of such 
30-day period, the court is without authority to supply 
that which the legislature did not see fit to supply. Rev. 
St. 1913, sec. 2209, as amended, Laws 1919, ch. 88. 

Our construction of section 21, art. VI of the Con- 
stitution, seems to be supported by the courts of the states 
having similar constitutional provisions where a like ques- 
tion has been raised. State v. Portland Railway, Light 
& Power Co., 56 Or. 82; Blake v. Board of Commissioners, 
5 Idaho, 163; Arizona li. Rh. Co. v. Matthews, 20 Ariz. 282; 
Kelsey v. District Court, 22 Wyo. 297; Cauthron v. Mur- 
phy, 61 Tex. Civ. App. 462. From what has been said here- 
in, and in‘view of the authorities, it seems clear to us 
that the relief prayed for by relator must be denied. 

WRIT DENIED. 

Day and FLANsguRG, JJ., not sitting. 
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‘CALVIN RAYMOND BROOKS BT AL., APPELLEES, v. WILLIAM 
A. BROOKS ET AL., APPELLANTS. 


FILED NovEMBER 10, 1920. No. 21084. 


1, Witnesses: Competency. Where a party to an action who, on the 
face of the record, is adversely interested to the representative 
of a deceased person, and in the absence of fraud or mistake files 
a disclaimer of any and all interest in the subject-matter of the 
action, such person is estopped from asserting any right, interest 
or claim in or to the subject-matter of such action, and such party 
is a competent witness as against such representative. ; 

2. Deeds: DeLiveRy: BURDEN or Proor. “A deed takes effect only from 
the time of delivery. The possession of a deed by the grantee, in 
the absence of opposing circumstances, is prima facie evidence 
of delivery, and the burden of proof is on him who disputes this 
presumption.” Roberts v. Swearingen, 8 Neb. 363. 


3. : PresumMerion. No particular act or form of words 
is necessary to constitute delivery of 4 deed. Delivery may be 
presumed from facts and circumstances which show an intention 
to deliver. 

4, 3 : . Where a grantor agreed to give certain 


land to a son, and subsequently executed a deed of conveyance, 
which was placed in the son’s possession, this raises a presumption 
of delivery by the grantor. 

5. Quieting Title: Lacures. Laches do not apply to a plaintiff, where 
infancy during a portion of the time in question and ignorance 
of his rights account for delay in asserting them, he having ex- 
ercised due diligence, and where the denial of an equitable claim 
would work inequity and injustice, and would defeat the original 
intention of the ancestral grantor. 

6. Limitation of Actions. The statute of limitations runs only from 
the time plaintiff became informed, after the exercise of due dili- 
gence, that he was being defrauded in his rights. Held, evidence 
sufficient to excuse delay. 

7. Adverse Possession. In a proper case, it is competent to show 
that possession of land by a grantor, after the execution and de- 
livery of a deed therefor, is in the nature of a trust for the grantee, 
The statute of limitations as against the plaintiff, daughter of the 
grantee, does not begin to run in such case until the vendor as- 
serts an adverse holding by some act brought to the knowledge of 
such plaintiff. 
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APPEAL from the district court for Dawson ce 
HANSON M. Grimes, Jupcn. Affirmed. 


Cook & Cook, for appellants. 


H. M. Sinciair, W. A. Stewart and J. H. Linderman, 
contra. : 


ALDRICH, J. 

This is a suit in equity brought by appellees, Calvin Ray- 
mond Brooks, Jennie Marie Floyd, Stella Etna Mainard, 
and Orlo Bryan Brocks, against the appellants and the ap- 
pellee Ella Brooks, to quiet title in them to the northeast 
quarter of section 18, in township 10 north, range 24 west 
of the sixth P. M., in Dawson county. 

Calvin J. Brooks was the grandfather of appellees herein 
and Ella Brooks was his daughter-in-law. Calvin M. Brooks 
was the father of appellees and son of Calvin J. Brooks. 
The record presents the issue: Did’ the land pass to Calvin 
M. Brooks by a deed from his father, Calvin J. Brooks? 
Is the decree sustained by the evidence and the law? The 
grandfather, Calvin J. Brooks, lived on a farm near North 
Platte, surrounded by his several sons, each one in posses- 
sion of a farm their father had given them. Calvin M. 
Brooks, another son, lived with his family in Pennsyl- 
vania. The father wished to have his son who resided in 
Pennsylvania come to Nebraska, and as inducement offered 
to give him the land now in litigation. Calvin M. Brooks 
then moved his family to the home of the father in 1898, and 
lived there until his death, which occurred shortly after 
the execution of the deed, when he met with an accident 
that caused his death. After the death of Calvin M. 
Brooks, the son, the deed in question was destroyed without 
the knowledge or consent of plaintiffs and was never re- 
corded. Ella Brooks, widow of Calvin M. Brooks, files an 
answer admitting that she was the wife and is the widow 
of Calvin M. Brooks and mother of plaintiffs herein, 
and further answering disclaims any interest, right or 
title in said premises. 
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The trial court entered a decree quieting title in plain- 
tiffs. The issue is largely one of fact. Ella Brooks, mother 
of plaintiffs, testifies that she lived at Sterling, Colorado, 
that she is the widow of and was the wife of Calvin M. 
Brooks, that she is mother of plaintiffs, who lived in 
Pennsylvania until they came west in 1898. She further 
testifies that her husband received letters from his father, 
importuning him to come to Nebraska with his family, 
and make his home with him; that he, the father, would 
give him the land in question. On or about the first of 
January, 1898, Mr. and Mrs. Calvin J. Brooks and Calvin 
M. Brooks went to Cozad and executed the deed for the 
northeast quarter in question. On their return, Calvin 
M. Brooks had the deed in his possession and showed it 
to his wife, Ella Brooks, who said it was signed by Calvin 
J. Brooks and his wife. Ella Broeks further testified that 
her husband placed the deed in a writing-desk in the bed- 
room of the father and mother; that, after the death of 
Calvin M. Brooks, the father brought the unrecorded deed 
out and discussed it with the widow of the deceased son 
and burned it, saying he wanted to make different arrange- 
ments. Ella Brooks also said that, when she returned to 
Nebraska in 1907, Calvin J. Brooks told her he was going 
to give the children, plaintiffs herein, the land in question. 

It is claimed that Ella Brooks’ evidence is incompetent, 
as She had a direct legal interest in the result of the action, 
and that she was the representative of a deceased person. 
This objection is based upon a section of our statute (sec- 
tion 7894, Rev. St. 1918), and presents a law question 
which we may as well determine now as any other time. 
When persons are parties to an action, but not to the issue, 
and disclaim any interest in the subject-matter, they are 
competent. In the case of Mester v. Zimmerman, 7 Ill. 
* App. 156, the supreme courtwf Illinois said: “A son of the 
mortgagor who had been made a party defendant to the 
foreclosure proceedings, but who by his answer disclaimed 
all interest in the event of the suit, and who had formally 
renounced the legacy left him by the mortgagor in his will, 
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is a competent witness upon the question of usury, when 
called by the other defendants.” Also, in the case of New 
American Oil & Mining Co. v. Troyer, 166 Ind. 402, the 
supreme court of that state said: “Such a pleading of 
itself operates as an estoppel, and, between the parties and 
their privies, is an absolute bar to any further assertion 
of the right renounced.” See Greely v. Thomas, 56 Pa. St. 
35; Jordan v. Stevens, 55 Mo. 361; 12 Enc. of Evi. 769, 
note. See, also, Denny v. Schwabacher, 54 Wash. 689; 
Fenton vu. Miller, 94 Mich. 204. 

It is also true that in a case tried to the court without a 
jury the admission of improper evidence is simply error 
without prejudice. Sharmer v. McIntosh, 43 Neb. 509. 

It has also been held by this court that since the amend- 
ment of 1883 (Laws 1883, ch. 83), with reference to the 
competency of an intérested party to testify to a con- 
versation or transaction had with a deceased person, a 
party adversly interested to the representative of the de 
ceased is not incompetent. Riddell v. Riddell, 70 Neb. 472. 

But it will be conceded that where persons, who are 
even parties to the action, but not to the issue, disclaim any 
interest in the subject-matter, they are competent wit- 
nesses. Martin v. Martin, 118 Ind. 227. It appears of record 
in the instant case that Ella Brooks filed a disclaimer de- 
nying every interest and claim of every character in and to 
the subject-matter of this case. Therefore, she has forever 
barred herself from hereafter setting up any claim of any 
character antagonistic to the results of this suit. Equity 
hag very well said that in a case of this kind death closes 
the lips of the one and the law those of the other. It is 
axiomatic, then, that, if Ella Brooks is forever barred 
from hereafter setting up any claim of any character in 
the subject-matter of this suit, the record that she made 
here in the instant case will be a complete bar and final 
determination of her each and every claim. Therefore, 
the testimony of Ella Brooks was material and competent 
and properly received. 
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Another legal proposition raised is: Was there a 
delivery of the deed by the father to the deceased son? 
It will be admitted as a matter of law that no particular 
act or form of words or ceremony is necessary to consti- 
tute a delivery of a deed. In this case a delivery may be 
presumed from the grantee’s possession of the instru- 
ment. That the father and mother went to Cozad for 
the express purpose of executing and delivering to the 
son, Calvin M. Brooks, a deed to this land in question is 
apparent, as Calvin M. Brooks had possession of the deed 
upon his return. This deed was a conveyance of the 
title to the identical land he had agreed to give to the son 
Calvin M. Brooks. Some very respectable text-writers 
have held that, when “a grantee has possession of the 
deed, this raises a presumption of its legal delivery to him 
on its date.’ Lawson, Presumptive Evidence (2d ed.) 
491. This court hag also held that “a deed takes effect 
only from the time of delivery. The possession of a deed 
by the grantee, in the absence of opposing circumstances, 
is prima facie evidence of delivery, and the burden of proof 
is on him who disputes this presumption.” Roberts v. 
Swearingen, 8 Neb. 363. The destroying of this deed by 
Calvin J. Brooks and his statement that he wanted to 
make other arrangements are virtually an admission on 
his part of the execution and delivery of the deed. The 
possession of a deed by the grantee, it is held in Strough 
v. Wilder, 119 N. Y. 530, is prima facie evidence of de- 
livery, where there is nothing to impeach the bona fides 
of the possession. We think the trial court was right in 
its finding that the deed to the land here was to Calvin 
M. Brooks, and that, after the death of Calvin M. Brooks, 
the father destroyed the deed in furtherance of his pur- 
pose to make other arrangements, In view of what we have 
hereinbefore said, we conclude that the trial court was 
justified in finding that there was a delivery by the grantor 
to the grantee of the title to the land in question, and this 
finding does equity to the plaintiffs, and is in accordance 
with Nebraska decisions and other cases herein cited 
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and discussed, and is in furtherance of the declared in- 
tent or wish of the father, Calvin J. Brooks, to settle his 
sons about him. It is fairly well established in this rec- 
ord that the father transferred this land to his son Calvin 
M. Brooks, that it was in furtherance of an original pur- 
pose of his to locate his sons around him, and if this deed 
ig permitted to stand it simply fulfills his original in- 
tention, and it is sustained by the decedent laws of the 
‘state. 

There are other questions here, but we now purpose to 
take up the question of the statute of limitations as ap- 
plied to the widow, Ella Brooks, and her daughter, Stella 
E. Mainard. Ag to Ella Brooks the statute of limitations 
cannot run because she is here under oath with a dis- 
claimer of every kind and character in the event of this 
suit. As to the daughter, Mrs. Mainard, throughout a 
greater portion of the time after the death of her father 
she was under age, and the statute of limitations could 
not apply prior to the time she was 18 years of age. In 
16 Cyc. 168, it is said: “Infancy, when a right accrued, 
may excuse ignorance of such right and consequently a 
failure to assert it promptly after attaining majority.” 

In Kern v. Howell, 180 Pa. St. 315, 57 Am. St. Rep. 
641, it is held that the possession of land by the vendor 
after the execution and delivery of a deed therefor is a 
trust for the vendee, and the statute of limitations does 
not begin to run until the vendor asserts an adverse hold- 
ing by some unequivocal act brought to the knowledge of 
the vendee. It is also the law that, if a parent purchases 
land in the name of his son, the purchase is deemed prima 
facie an advancement. This is the precise situation under 
the facts in this case. The statute of limitations cannot 
bar the interest of this plaintiff, Mrs. Mainard, because 
to invoke such a rule would be doing inequity and would 
defeat the consequences of the original intent of the de- 
eeased, Calvin J. Brooks. 

It should be noted that during the greater part of the 
period in which this plaintiff, Mrs. Mainard, lived in 
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Nebraska she was a child, and it was only a few years 
after she became of age that she learned that she had been 
defrauded out of this land in controversy, The neighbors, 
after the death of her father, began to talk concerning 
the gift of the land in controversy to the father, and also 
of the plaintiffs herein coming into possession and owner- 
ship of this land. Their claim and their rights here are 
simply the natural claims and natural. rights resulting 
from and normally included in the disposition made by 
Calvin J. Brooks, the grandfather, in his lifetime. From 
a review of the authorities cited, we conclude that the 
the statute of limitations does not apply here, and the 
doctrine of laches has no force and effect, for its appli- 
cation here would work inequity and injustice. 

We concur in the finding of the trial court, and hold 
that this case must be, and it is, 

AFFIRMED. 


Lerron, J., dissents. 
ET 


JAMES M. WILEY v. STATE OF NEBRASKA, 
Fitep NovEMBER 10, 1920, No. 21350. 


Criminal Law: SUFFICIENCY or Evipencek. Evidente examined,. and 
held sufficient to support the verdict of the jury. Held, that no 
prejudicial error occurred at the trial. 


Error to the district court for Wayne county: ANSON 
A. WELCH, Juper. Affirmed. 


Matthew Gering and C. H. Hendrickson, for plaintiff 
in error. 

Clarence A. Davis, Attorney General, J. B. Barnes and 
Fred 8. Berry, contra, 


ALDRICH, J. 
The defendant was convicted by a jury of the crime of 
adultery and was sentenced by the court to serve one year 
105 Neb—16 
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in the county jail of Wayne county. He brings error 
proceedings to this court. 

The record discloses that defendant was an instructor 
in the Wayne State Normal. He had been a school teacher 
nearly all his life. Kate Adams, prosecutrix, was a young 
unmarried woman about 24 years of age. It appears that 
she had been attending the Wayne State Normal ir- 
regularly for several years and was a school teacher by 
profession. In December, 1918, she filed a complaint 
against the defendant charging him with the crime of 
adultery and alleging that she had sexual intercourse 
with defendant on or about June 25, 1918, and again on 
or about September 22, 1918. 

It is claimed the court erred in giving instruction No. 
1, requested by the state; that the court abused its dis- 
cretion in the order of proof in this case; that the evi- 
dence is insufficient to support the verdict, there being 
no corroborating evidence; and that the court unduly 
limited the cross-examination. 

The first error complained of is in giving instruction 
No. 1. There was no error in this for the instruction has 
the support of section 8767, Rev. St. 1913. 

The order of proof in a- prosecution for adultery rests 
wholly within the sound discretion of the trial court, and 
this court has many times approved that rule. The pros- 
ecutrix is amply corroborated by admissions made by de- 
fendant and by other surrounding facts and circumstances. 

This court has many times upheld and laid down the 
rule that a verdict of the jury will not be disturbed unless 
it is clearly wrong. 

It is claimed that the trial court unduly restricted the 
cross-examination. We have examined the record and hold 
this alleged situation not to be true. 

In conclusion, we hold that the defendant had a fair 
trial, that the jury found him guilty on sufficient evidence, 
that the court instructed it in accordance with the law 
of this state as laid down on the crime of adultery. 

Judgment 

AFFIRMED. 


’ 
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MARTHA OLIVER, APPELLEE, V. UNION PAcIFIC RAILROAD 
COMPANY, APPELLANT. 


Firep NovemBer 10, 1920. No. 21385. 


1. Evidence: ReversaL. Where evidence essential to a recovery by 
plaintiff is clearly disproved by physical facts and conditions, a 
verdict in his favor should be reversed. 

: NEGATIVE Testimony. ‘‘When there is positive and sub- 
stantial affirmative testimony by a number of witnesses that a 
gong was sounded, the fact that there is testimony by one or more 
witnesses that they did not hear the gong and that it did not 
ring does not authorize that question to be submitted to the jury, 
where it is shown that the attention of such witnesses was 
diverted at the time the gong is said to have rung, and when their 
position, mental condition, and surroundings were not such as 
would raise a presumption that they would have heard it if it 
had sounded. Before their negative testimony is entitled to 
weight, it must appear that they had such knowledge as would 
justify them in speaking affirmatively in denial of the fact.” 
Dodds, v. Omaha € C. B. Street R. Co., 104 Neb. 692. 

8. Evidence examined, and held insufficient to support the verdict 
of the jury. 


ApPHAL from the district court for Buffalo county: 
Bruno O. HostEerter, Jupee. Reversed. 


C0. A. Magaw, Thomas W. Bockes and Thomas F. Hamer, 
for appellant. 


W. D. Oldham and Ed P. McDermott, contra. 


ALDRICH, J. 

This is an action at law in which plaintiff alleges that 
on May 3, 1916, she was a passenger in an automobile 
driven by Frederick Shieck on one of the public streets of 
Shelton, which street crosses the tracks of defendant com- 
pany at the second crossing east of defendant’s depot; that 
plaintiff was a guest together with her two little children 
occupying the back seat of the automobile; that the auto- 
mobile approached the crossing of defendant railroad com- 
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pany from the south side while going north on the public 
street over the crossing; that at this crossing there are two 
main tracks, one known as the east-bound track, the other 
as the west-bound track; that immediately south of the 
east-bound track is a switch extending westward from the 
crossing at which the injury occurred close to a building 
known as the Alfalfa Mill; that on said switch there was 
a string of box cars extending from the Alfalfa Mill to 
about 20 feet from the crossing; that the cars obstructed 
the vision to the west of the railroad; that the automobile 
in which plaintiff was riding as a passenger carefully ap- 
proached the crossing; that plaintiff listened carefully for 
any signal either by the whistle or ringing of the bell; 
that, as soon as the automobile in which plaintiff was 
riding passed the line of freight cars which obstructed 
the west vision as they approached closely to the east line 
of defendant’s track, they suddenly observed an engine 
and a tender in the charge of defendant John Sleuter, the 
engineer; that said engine was within about 40 feet of the 
crossing on the house track when discovered; that the 
driver, Frederick Shieck, tried to stop his automobile, 
but the momentum carried it farther north onto the south 
rail of defendant's east-bound track; that with the front 
wheels in that position it was struck by defendant’s en- 
gine operated and controlled by defendant John Sleuter. 

This collision caused an injury to plaintifi’s left knee 
and was a general shock to her nervous system, and there 
were also other internal injuries alleged to have been 
caused. The jury returned a verdict of $4,500 in plaintiff’s 
favor, and defendant appeals. 

This in the main is a fair statement of the claims made 
by plaintiff and contains a fair statement of the facts and 
issues upon which the case was tried. 

The first issue tendered in the trial of this case is: Was 
the defendant company negligent? An answer to this 
proposition is decisive of this case. 

The modern inyention and universal use of the automo- 
bile created a different situation in the matter of accidents 
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at railroad crossings than has heretofore prevailed. In 
former times the collision of a ponderous locomotive with 
a horse and buggy incurred comparatively little danger 
of injury to the locomotive or passenger coaches. Today 
locomotives colliding with a rapidly moving touring car 
composed of steel and heavy iron are in danger of destruc- 
tion, and it is extremely hazardous to the lives of pas- 
sengers in passenger coaches. Hence there must be a dif- 
ferent responsibility imposed upon the railroad manage- 
ment and individuals driving automobiles. The traveling 
public is entitled to the highest degree of care and skill to 
avoid accidents which happen all too often in these modern 
days. ; 

Then, the question for decision here is: Was the defen- 
dant guilty, and did this accident originate by reason of 
its negligence? We answer, the switch engine and the cars 
had the right, as a matter of law, to be on this track where 
the accident occurred, for the purpose of placing some cars. 
The distance from the house track to the track in question 
was about 40 or 45 feet. It is true that the automobile 
driver coming from the house track had his view somewhat 
obstructed by freight cars, but before arriving at the track 
in question he and the occupants had a clear and unob- 
structed view to the west of where the automobile was being 
driven. The record shows that the automobile was 
moving at the rate of five or six miles an hour. Then the 
car was under absolute control. Pressure upon the foot 
brake would have stopped it almost instantly. The switch 
engine on the main track was coming to the east at six 
or eight or ten miles an hour. The signal was given to 
stop the engine or to slow down. The engineer saw and 
acted upon this signal, but was unable to stop before reach- 
ing the crossing where the collision took place. That this 
signal and attempt to stop was acted upon by the engineer 
is testified to by two brakemen who were riding on the 
tender of the engine. The automobile continued to come on 
at the same rate of speed with which it ran over the house 
track, and in this way the engine and the automobile 
collided as the car came upon the main track, which was 
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being used for switching purposes. Now, under this state 
of facts, was there any negligence on the part of the rail- 
road company? 

It is conceded that the plaintiff submitted an array of 
witnesses to prove that the bell wags not rung and the 
whistle not sounded as the train proceeded to the eastward 
from the west, but this class of evidence is negative and has 
but little probative force as compared to the positive testi- 
mony of several other witnesses that signals were given. 
For instance, Mrs. M. O, Tillotson, who resided near the 
track and the scene of the accident, saw this train as she 
was hanging out her clothes at the north side of the house, 
and the smoke from the train and dust stirred up by it 
was soiling the newly washed ‘clothes, and her attention 
was particularly drawn to this train that caused the acci- 
dent. She knew whether the whistle was blowing and the 
bell ringing, and her evidence is positive -as to that fact. 
She testified that she heard a bell ringing, following which 
she heard a scraping noise and the scream of a woman. 
She turned and saw the automobile just after the accident 
had occurred. Then there is another witness, who also 
resided near the scene of the accident, who had two 
nephews boarding with her. She was especially interested 
in this train because these boys were freight haulers who 
took the goods as they were unloaded from the train, and 
as soon as they were unloaded the boys were to come to 
dinner. She had an especial reason to note whether the 
bell was rung or the whistle blown, because from these 
signals she could tell when the freight was unloaded and 
they would come to dinner, and in this way she could de- 
termine whether she would be able to go to the, decoration 
day exercises held at the opera house. 

Then there is the testimony of a traveling man, to wit, 
R. B. Cromwell, who was upon the step of a caboose of 
a train in sight of the accident and was in a position to 
know affirmatively whether signals were given or not. 
From his positive testimony it appears the bell was ringing 
and the whistle was blown as the engine and tender pro- 
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ceeded from the west to the east. This witness saw the 
accident at the crossing. On the proposition as to whether 
or not there was proper lookout as testified to negatively 
by the plaintiff’s witnesses, several of defendant’s witnesses 
positively say there were two brakemen riding on the. 
tender of the engine as it proceeded backward to the cros- 
sing where the accident occurred. These brakemen saw the 
approaching automobile and before it reached the scene of 
the accident signaled the engineer to slow down or stop. 
And immediately before going upon the crossing these two 
brakemen jumped from the tender and escaped the ac- 
cident. This in substance is the testimony of fact given 
by two witnesses who were, there and present at the col- 
lision. The witnesses of plaintiff do not deny but what they 
may have been on the engine, but say they did not see any 
one riding on the tender as lookouts. This kind of evidence 
is but little assistance in determining whether there was 
any lookout. There is more of defendant’s evidence in the 
record to support defendant’s position, but it is sufficient to 
say for the purposes here that the evidence establishes 
the fact that warning was given and proper lookout kept. 

A very late case from this court is materially helpful in 
arriving at a conclusion in the instant case. The first and 
fourth syllabus points in the case of Dodds v. Omaha & C. 
B. Street R. Co., 104 Neb. 692, are as follows: 

“1. The rule that a verdict will not be disturbed when 
there is evidence tending to support it does not apply where 
the verdict is opposed to the undisputed physical facts of 
the case or is in fiat contradiction of recognized physical 
laws, and where the testimony presented, taken as a whole, 
is capable of no reasonable inference of such a state of facts 
as would allow the plaintiff to recover.” , 

“4. When there is positive and substantial affirmative 
testimony by a number of witnesses that a gong was sound- 
ed, the fact that there is testimony by one or more witnesses 
that they did not hear the gong and that it did not ring . 
does not authorize that question to be submitted to the 
jury, where it is shown that the attention of such witnesses 
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was diverted at the time the gong is said to have rung, 
and when their position, mental condition, and surround- 
ings were not such as would raise a presumption that they 
would have heard it if it had sounded. Before their nega- 
.tive testimony is entitled to weight, it must appear that 
they had such knowledge as would justify them in speaking 
affirmatively in denial of the fact.” 

This case is in point in showing what the law is upon the 
reception of negative testimony by this court. 

In view of all the evidence and especially the positive 
testimony of several witnesses of defendant that a warning 
was given and proper lookout kept; we are of the opinion 
that the evidence was insufficient to support a verdict in 
favor of plaintiff. The case is therefore reversed and 
remanded. 

REVERSED. 
Morrissey, C. J., not sitting. 


In RE COMMERCIAL STATE BANK. 


COMMERCIAL STATE BANK ET AL., APPELLANTS, V. S. K. 
WARRICK Ef AL., APPELLEES. 


Firep NovemBer 10, 1920. No. 21411. 


1. Banks and Banking: RervusaL or CHARTER. Where it appears that 
the state banking board has acted within its jurisdiction, and that 
all the jurisdictional facts essential to uphold its final order are 
sustained by some evidence competent for that board to consider, 
its order will be upheld in error proceeding to the district court 
and on appeal to this court. 


: CONSTRUCTION oF STATUTE. The banking board was created 
by statute and is purely in the nature of an administrative body, 
and in a proceeding before it the statute must be strictly con- 
strued. 


REFUSAL OF CHARTER: ReEvVieEw. Where it is clear that 
there has been no abuse of discretion, this court will not sub- 
stitute its judgment for the findings made by the state banking 
board. : 


. 
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APPEAL from the district court for Lancaster county: 
Etuiorr J. CLEMENTS, JUDGE. Affirmed. 


W. T. Thompson, Burkett, Wilson, Brown & Wilson 
and Dester T. Barrett, for appellants. 


Maz V. Beghtol and Hainer, Craft & Lane, contra. 


ALDRICH, J. 

This case originated before the state banking board. 

On May 6, 1919, the stockholders of appellant bank filed 
with the banking board an application in the usual form 
for a charter to do a commercial banking business at 
Scottsbluff. Several parties filed protests against the 
issuance of a charter, which protests were in the main 
(lirected against the integrity and responsibility of the 
applicants for a charter. A hearing was had before the 
banking board and a final order was issued by that body 
denying the application. The case went to the district 

-court on a petition in error, where the decision of the 
banking board was affirmed, and to review such judgment 
this appeal is prosecuted. 

There is evidence in the record tending to show that the 
integrity and responsibility of some of the stockholders 
of the proposed bank was questionable, and also that the 
applicants on or about: March 22, 1919, made application 
to the state banking board to obtain a charter for the 
State Bank of Commerce of Scottsbluff. There are afti- 
davits in the record to the effect that protests were filed 
against the issuance of a charter; that the promoter and 
one of the stockholders of the bank in question in the 
instant case were to receive a commission or bonus in 
violation of statute; and that some of the parties were 
guilty of gross misrepresentation by making statements as 
to advantageous connections with the Merchants National 
Bank of Omaha. The record shows that none of these 
stockholders had any such connection with the Omaha 
bank. Also several witnesses testify unfavorably to the 
financial ability of several of the applicants, 


ie 
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We are satisfied from a review of the record that there 
was no abuse by the banking board of its discretionary 
powers in refusing to grant a charter to these applicants. 
There is sufficient competent evidence in the record on 
which to base such a finding. 

Where it appears that the state banking board has acted 
within its jurisdiction, and that all the jurisdictional 
facts essential to uphold its final order are sustained by 
some evidence competent for that board to consider, its 
order will be upheld in error proceedings to the district 
court and on appeal to this court. This principle is enun- 
ciated in the case of Mathews v. Hedlund, 82 Neb. 825. 

Upon this proposition Munk v. Frink, 81 Neb. 631, is in 
point: “In such a case, when the state board of health 
has so proceeded and taken testimony, and given the 
respondent full opportunity to appear in person or by 
counsel to cross-examine the witnesses against him, and 
to introduce testimony in his own behalf, and has passed 
upon the sufficiency of the evidence so taken, the findings 
of the board as to the sufficiency of the evidence to sustain 
the charges will be upheld, unless it appears that there is 
no evidence to sustain such findings.” 

It seems that the banking board employed one Van 
Riper, a bank examiner, to make investigations in the 
matter of this application for a charter. Van Riper 
made a report to the board, which report is in the bill 
of exceptions. Counsel for applicants requested permission 
of the banking board to examine this report, but were re- 
fused. In fairness to the applicants we have not con- 
sidered this report in arriving at a decision in this case, 
because they had no opportunity to rebut it or to cross- 
examine Van Riper. The board, as shown by the record, 
based its findings and final order partly on this bank 
examiner’s report, but it also appears that there is other 
independent competent evidence upon which to base the 
findings made. 

The banking board was created by statute and is purely 
in the nature of an administrative body, and in such a 
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procedure the statute must be strictly followed. Where 
it is clear that there has been no abuse of discretion, this 
court will not substitute its judgment for the findings made 
by that body. 

The judgment is 
AFFIRMED, 
Mornissky, C. J., not sitting. 


WILLIAM LEMKE, APPELLEE, y. ANNA GUTHMANN, APPEL- 
LANT, | 


Fitep NovEMBER 10, 1920, No. 21593. 


Habeas Corpus: Custopy or Cuirp. In habeas corpus proceedings to 
determine the right to possession of a nine-ygar-old boy as be- 
tween father and an aunt, where it appears that the aunt took 
the child when he was a week or two old, and for nine years has 
cared for and brought him up in her home, which is pleasant and 
suitable for bringing up children, the father paying for his sup- 

, Port, this court will decide the case in accordance with the right 
of the father and with regard to the best interest of the child. 
Held, that it is for the beSt interest of the child to leave him where 
he is in the home of the aunt, and to place the responsibility of 
the boy’s educational and religious training under the direction 

, and control of the father. 


APPEAL from the district court for Lancaster county: 
Wiuarp E. Stewart, JupGr. Reversed, with directions. 


Matthew Gering, for appellant. 
Charles EH. Matson, contra. 


ALDRICH, J. . 

This 1s a proceeding in habeas corpus where plaintiff 
seeks possession of his nine-year-old son, who has been 
living with defendant at Plattsmouth. The father, plain- 
tiff herein, visited his son several times a year at the 
home of Anna Guthmann, defendant. 

The father is a well-to-do farmer of Lancaster county, 
living at Walton. Since the death of his wife he has not 
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remarried nor employed a housekeeper. Paul, his nine- 
year-old son, is the subject of this contest. Plaintiff has 
lived on his farm since the death of his wife with his 
oldest son, a boy of sixteen years of age. The father sent 
his two children living near his home to school and to the 
Lutheran church, while Paul, who was living with de- 
fendant, attended Catholic church and parochial school. 
The plaintiff herein is a Protestant and defendant is of 
the Catholic faith, 

The child in question, Paul Lemke, has been reared in 
a fine home and pleasant surroundings and tenderly cared 
for. by the defendant, who is so positioned that she can 
give to this boy the comforts and even luxuries that go 
with a well-furnished and well-kept home. The issue 
concerning the final disposition of this boy is whether we 
should permit. him to be deprived of this home and its 
comforts and removed to unknown surroundings and in- 
fluences. This kind of a home to a boy who stands at the 
threshold of manhood’s estate is the most important 
factor in making him the kind of a man that he may be 
throughout the years of his life. The home influence in 
moulding character and developing the child - mentally 
and in his disposition and otherwise cannot be overesti- 
mated. The foster mother in nurturing and bringing 
this boy up has certainly performed a mission that many 
an gwn mother might envy. She could not have treated 
her own flesh and blood more tenderly and affectionately 
than she has this boy, and the father owes her a lasting 
debt of gratitude for the splendid bringing up she has 
accorded his child. It should not be overlooked that this 
foster mother took this tiny babe when he was in the most 
delicate and feeble condition possible. With loving care 
and tender hands she nursed him through all these-years, 
and we think saved his life and brought him into the 
vigorous, healthy condition that he enjoys today. 

However, we should not be unmindful of the parental 
love of the father, which is entitled to recognition and 
respect, and by the rules of society in this situation the 
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father, as a matter of law, has the first claim upon this 
child. The question is, what is for the best interests of 
this child, and what is the right and just thing to do in 
the promotion of his education and his general welfare? 
Unfortunately this splendid woman and the father of this 
child are diametrically opposite in their religious faith. 
We are not here to say which one is right. Possibly both 
may be not so far apart in matter of principle as one would: 
think. But all this is beside the mark. Ordinarily the 
father has the right to determine what shall be the edu- 
cation and religious instruction given to his child. Purin- 
ton v. Jamrock, 195 Mass. 187, 18 L. R. A. n. s. 926.-And, 
because of the home which defendant affords this boy, we 
have decided to leave him where he is, on condition that 
she permits the father to control his educational and 
religious training. We do not think it is for the best in- 
terest of the child at this particular time to completely 
break in upon his surroundings. The father never en- 
tirely surrendered his rights to this child, and can, if he 
chooses, exercise parental control over the educational 
and religious training to be given him. Upon arriving 
at the age of sixteen years the child may select his own 
home. 

So much, then, of the judgment of the district court as 
is in conflict with the principles expressed in this opinion 
is reversed. 

Reversed, with the exception that the educational and reli- 
gious training is to be and remain under plaintiff’s direc- 
tion and control. 

JUDGMENT ACCORDINGLY, 


Morrissey, C. J., not sitting, 
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WILSON SIx, APPELLEE, Vv. BRIDGEPORT [RRIGATION DISTRICT, 
APPELLANT. 


FILeD NOVEMBER 10, 1920. No. 20698, 


1. ‘Waters: IpeicatIon District: Repares: Norice.. In an action 
against an irrigation district for failure to deliver water, by rea- 
son of negligently failing to repair a washout in a flume used 
for diverting water to the ditch, the written notice, required by 
section 3526, Rev. St. 1913, is filed in time, if filed within 30 days. 
from the time the district has had reasonable opportunity of mak- 
ing repair and negligently fails to do so, or, without reasonable 
excuse, signifies that the repair will not be made. 

2. Pleading: AMENDMENT oF PETITION: WAIVER. Where, during the 
trial, the court permits amendment of the petition to show the 
giving of such written notice, and the defendant then files an 
amended answer to the petition as amended, and the trial proceeds 
upon the theory presented by the amended pleadings, the defend- 
ant cannot later complain of the amendment of the petition. 


3. Evidence examined, and held sufficient to support the verdict. 


APPEAL from the district court for Morrill county: 
RALPH W. Hosart, Jupen. Affirmed. 


Leslie G. Hurd and F. EF. Williams, for appellant. 
C..G. Perry, contra. 


FLANSBURG, J. 

Action by plaintiff against the Bridgeport Irrigation 
District to recover damages for alleged negligent failure, 
on the part of defendant irrigation district, to furnish 
plaintiff water for the irrigation of his crops under the 
district ditch. Plaintiff recovered damages, and defendant 
appeals. 

Plaintiff had planted a crop of corn and potatoes, and 
during the month of July, 1916, received little or no water 
through his lateral. He claims that during this time de- 
fendant negligently failed to deliver the water. Defend- 
ant, on the other hand, contends that plaintiff’s lateral 
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allowed so much seepage that it was incapable of carrying 
water to his land, though the defendant claims his full 
quota was delivered to him at the intake. Negligent acts, 
if any, in the matter just mentioned are not, however, now 
in the case, and consideration thereof was taken from the 
jury by the court’s instructions, for the reason that 
written notice had not been given to the district by the 
plaintiff, within 30 days of the happening of the alleged 
negligent acts, calling attention to the negligent acts com- 
plained of and giving notice that plaintiff intended to hold 
the defendant liable for them. 

The statute (Rev. St. 1918, sec. 3526) provides: “Such 
districts shall not be liable as herein provided, unless 
the party suffering such damage by reason of such negli- 
gence or failure shall, within thirty days after such negli- 
gent acts are committed, or such districts shall fail to de- 
liver water, serve a notice in writing on the chairman of 
the board of directors of such district, setting forth partic- 
ularly the acts committed or the omissions of duties to 
be performed on the part of the district, which it is claimed 
constitute such negligence or omission, and that he ex- 
pects to hold such district liable for whatever damages 
may result.” 

On August 4, 1916, the flume, by which water was 
diverted from Cedar creek to one of the ditches of defend- 
ant company, was partly washed out, so that .a 12-foot 
gap was left between the flume and the bank. This ditch 
formerly carried water to several landowners, and was 
the ditch from which the plaintiff’s lateral was constructed. 
There was evidence to show that the ditch officers 
were contemplating the construction of a concrete flume 
in the place of this one, but that not until August 9 did 
they decide that they would not fill in the gap with earth 
work, nor repair the damaged flume. The result was that 
the flume was not repaired and no water furnished during 
the remainder of the season. On September 6, following, 
plaintiff filed his written notice, in pursuance of the 
statutory requirement. 
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The written complaint and the present cause of action 
are based upon the negligent failure of the defendant to 
repair the flume and furnish water to the plaintiff. Testi- 
mony in behalf of plaintiff showed the condition of his 
crops at the time immediately after the washout, and what 
crops he would reasonably be expected to receive if water 
had thereafter been delivered to.him. It was also shown 
what crops he actually did receive and their value. 

The plaintiff’s petition, as originally filed, did not al- 
lege the giving of the statutory notice. During the trial, 
however, the court allowed amendment of the petition to 
show that fact. After the amendment was made, defend- 
ant filed an amended answer, and the trial proceeded up- 
on the amended pleadings. The case was tried upon the 
theory presented by those pleadings, and the defendant is 
now in no position to complain. 

The defendant contends that it appears that the stat- 
utory notice was filed more than 30 days from the time of 
the negligent acts complained of. It is true the flume 
washed out on August 4. But the defendant had a reason- 
able time thereafter in which to act and make the neces- 
.Sary repairs, and it was not until August 9 that it decided 
that the repairs would not be made, and that it would 
wait until it could conveniently construct a new concrete 
flume. It cannot be said, under such circumstances, that 
the alleged negligent act of defendant in failing to re- 

‘pair was, as a matter of law, entirely complete more than 
30 days prior to the filing of the notice on September 6. 
That question the jury has resolved in favor of the plain- 
tiff. 

The defendant complains that the evidence is insuf- 
ficient to support the instruction on the measure of 
damages. The court instructed that the measure of: plain- 
tiff’s damage was the value of the crops at the time the 
water was shut off from hig land, with the right to irri- 
gate from that time on to the end of the season, less the 
value of the crops, without the right to irrigate from that 
time on. Defendant complains that, though the plaintiff 
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introducéd evidence to show the value of the crops, with 
the right to irrigate, no questions were put to his wit- 
nesses asking what the value of the crops was without 
the right to irrigate, and considering that the crops should 
be allowed to mature without irrigation. It is true that 
_ such specific questions were not put, but, on the other 
hand, the then present value of the crops was shown, and 
also the value of the crops which were later, without any 
irrigating, actually received from the land. It appears 
that about 11 bushels an acre of potatoes were actually re- 
ceived, and, from various estimates, that from 100 to 200 
bushels would reasonably have been expected, had the 
crop been irrigated. The corn, without irrigating, pro- 
duced only a crop of fodder, and its value was proved. 

The defendant complains that the evidence shows plain- 
tiff’s ditch was insufficient to carry the water from the 
ditch to his land, by reason of allowing too much seepage. 
However, that was a question of fact properly presented 
to the jury under the court’s instructions, and upon which 
the evidence is sufficient to support a finding that the 
plaintiff could have taken and received the water, had the 
opportunity been afforded him. 

We are of opinion that the verdict is supported by the 
evidence, and we find no error on the part of the trial 
court in any of the matters complained of by defendant. 

AFFIRMED. 


' EpA May LARSON, APPELLEE, v. DAviD H-AFER, APPELLANT’. 
FiLep NoveMBer 10, 1920. No. 21116. 


1. Witnesses: Cross-ExaAMINATION, When testimony is given by a 
witness on direct examination, from which an inference of fact 
arises favorable to the party producing him, anything within the 
knowledge of the witness tending to rebut that inference is ad- 
missible on cross-examination, and the opposing party is entitled 
to pursue that line of cross-examination as a matter of right. 


105 Neb.—17 ‘ 
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2, Appeal: Dernrat or Cross-ExaMINaATION. A denial of that right 
of cross-examination, when the ruling is prejudicial, is sufficient 
ground for reversal. 


APPEAL from the district court for Hamilton county: 
GeEoRGE F. Corcoran, Jupcr. Reversed. 


Charles L. Whitney and J. L. Cleary, for appellant. 
Hainer, Craft € Edgerton and C. C. Fraizer, contra. 


FLANSBURG, J. 

Action for damages for personal injuries sustained by 
plaintiff from an assault and battery, committed upon her 
by the defendant. Plaintiff recovered judgment, and de- 
fendant appeals. 

Plaintiff’s testimony shows that she was a married 
woman, and was assaulted with a hammer and severely 
beaten by the defendant; that as a result she was bruised 
and injured in the chest, back, and arms, and, being preg- 
nant at the time, was caused to have a miscarriage. 

Aside from the objection as to the sufficiency of the 
evidence, and that the amount of the jury’s verdict is ex- 
cessive, upon which questions we would, in this case, follow 
the judgment of the lower court, the only error complained 
of is the denial of the right of the defendant to cross-ex- 
amine one of plaintiff’s witnesses in certain particulars. 

Plaintiff testified that about two weeks before the as- 
sault she had a menstrual period; that immediately after 
the assault she began flowing; that after three or four 
days she passed a well-formed foetus, and that for several 
days afterward she continued to lose blood. She testified 
that she had suffered a miscarriage once before, and, 
through that experience, was able to diagnose her condi- 
tion and trouble at the time in question. 

After the assault, and during the time she was confined 
to her bed Doctor Steenberg acted as her attending physi- 
cian, and called upon her on six or eight different occa- 
sions. He was called ag a witness for plaintiff, and de- 
scribed her bruises, and testified that he had examined her, 
and that she was flowing blood, but gave no further testi- 
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mony, except, upon cross-examination, he stated that he 
had prescribed medicine to stop the flow. 

The defendant on cross-examination sought to bring ont 
what this doctor knew as to whether or not a miscarriage 
had actually taken place, but was not allowed to proceed 
along that line. An objection to defendant’s question, 
which called upon the doctor to state whether he had made 
an examination to determine whether or not there had 
been a miscarriage, was sustained. 

A very substantial element of damages in this case was 
based upon the claim that defendant had so injured plain- 
tiff as to cause a miscarriage. In the light of the testi- 
mony plaintiff herself had given, the testimony elicited 
from Doctor Steenberg, that plaintiff was suffering from 
an unnatural flow of blood at a time other than her men- 
strual period, could not have been offered, nor could the 
effect be other than to produce upon the minds of the jury 
an impression, and give rise to a reasonable inference, 
that a miscarriage might probably have been suffered by 
her. 

A party cannot be allowed to deduce only such facts 
from a witness as will create an inference favorable to 
him, and then prevent a cross-examination and full dis- 
closure as to the knowledge of such witness, when such 
disclosure would tend to rebut the inference created. 
State v. Harvey, 180 Ia. 394; Gjurich v. Fieg, 164 Cal. 
429; Meyer v. United States, 220 Fed. 822; Kramer v. 
State, 16 Ala. App. 456; 40 Cyc. 2493. Though cross-ex- 
amination is to be restricted to the subject-matter of the 
examination in chief, that does not mean that it must be 
confined to the questions asked upon direct examination. 
Zelenka v. Union Stock Yards Co., 82 Neb. 511. The testi- 
mony of Doctor Steenberg bore upon the question of mis- 
carriage. It was offered for the purpose of adding to the 
testimony, theretofore given, that a miscarriage had taken 
place. Surely the plaintiff cannot be allowed to benefit 
by so much of the testimony of this witness, when the 
yalue of that testimony might be weakened or destroyed 


a 
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by a full disclosure of the doctor’s knowledge on the sub- 
ject. The rule is stated in Jones on Evidence (2d ed.) 
sec. 821: “Although the court may exercise a reasonable 
discretion in regulating or limiting the cross-examination 
yet it is clearly error to exclude cross-examination upon 
subjects included in the examination in chief, where such 
ruling is prejudicial. So far as such cross-examination of 
a witness relates either to facts in issue or facts relevant to 
the issue, it may be pursued by counsel as a matter of 
right.” 

For some reason, the testimony of the doctor was 
limited in his direct examination. It was not incumbent 
upon the defendant, when denied the right of cross-ex- - 
amination, to make an offer to prove by this witness what 
he believed the witness would testify. Powell v. Morrill, 
83 Neb. 119. The full knowledge of the witness, as to the 
matter inquired about, we think was clearly competent 
and proper to bring out upon cross-examination by the 
' defendant. The matter inquired about was of vital im- 
portance upon the question of damages, and the denial 
to the defendant of the right to cross-examine, we believe, 
entitled him to a new trial. See cases cited in note, 25 L. 
R. A. un. s. 683 (Prout v. Bernards Land & Sand Co., T7 
N. J. Law, 719). 

For the reasons given, the judgment of the lower court 
is reversed and the cause remanded for further proceed- 
ings. 

REVERSED. 

Day, J., not sitting. 


Epwakp N.- STANLEY, APPELLANT, v. STATE OF NEBRASKA, 
APPELLEE. 


Firep NoveMBER 10, 1920. No. 21122. 


Infants: Derenpant. A child may be said to be “dependent” or 
“neglected,” under section 1244, Rev. St. 1913, and the rights of 
the parent to the custody of the child must yield, when it is 
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shown that the parent is of immoral] character and is rearing the 
child in a place and among surroundings which are not free from 
immoral influence, 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGE. Affirmed. 


Murphy & Winters, for appellant. 


Clarence A. Davis, Attorney General, and J. B. Barnes, 
contra. : 


FLANSBURG, J. 

Action in the juvenile court. The trial court found 
Lorene Stanley was a “dependent” and “neglected” child 
under section 1244, Rev. St. 1913, and ordered her paroled 
to a suitable home. Such a home was found, and the child 
placed there. Edward N. Stanley, parent of the child, ap- 
peals. 

Under the statute, a child, who “has not proper paren- 
tal care or guardianship, or is growing up under such 
circumstances as would tend to cause such child to lead a 
vicious or immoral life; * * * or who is found living 

* * with any vicious or disreputable persons, or 
whose home, by reason of neglect, cruelty or depravity on 
the part of its parents, guardian or other person in whose 
care it may be, is an unfit place for such a child,” is de- 
clared to be a “dependent” or “neglected” child. 

The sole question presented is whether or not the evi- 
dence is sufficient to show Lorene Stanley, eight years of 
age, was a dependent or neglected child, within the mean- 
ing of the law. It appears that her father for many years 
lived with a woman in Kansas; that they were never 
married, though children. were born to them. Lorene 
Stanley was in their custody until she was taken to Omaha 
by her father. When brought to Omaha she was in a dirty 
and ragged condition and suffering from extreme neglect. 
Appellant, in Omaha, took up his abode in a tent with a 
woman of negro blood. 

Within one month after this woman obtained a divorce 
from her negro husband, she and appellant were married 


262 NEBRASKA REPORTS. [Vou. 105 


Root v. Douglas County. 


at Council Bluffs. At the commencement of this suit they 
were living in Omaha. Appellant, who is white, and his 
colored wife, her colored boy, and Lorene Stanley all 
had sleeping quarters in the same room. We do not hesi- 
tate to say that these surroundings, in view of the immoral 
character of the parties, was an unfit place and manner 
to rear a child, and that appellant was an unfit person. 

It is needless to enter into a detailed discussion of the 
testimony. There is ample in the record to justify the 
court in the finding made. The welfare of the child is 
the matter of chief importance. A proper home and sur- 
roundings are now provided, and the order of the court 
is, beyond question, for the best interests of the child. 

‘ AFFIRMED. 
Day, J., not sitting. 


JAMIN B. Root, APPELLEE, v. DoUGLAS COUNTY ET AL., 
APPELLANTS. 


Firep Novemper 10, 1920. No. 21553. 


1. Highways: Pavine: Contract: VaLipiry. Where, in letting 2 
county paving contract to the lowest and best bidder, under section 
2956, Rey. St. 1913, the specifications and proposal for bids call 
upon each bidder to specify the time when he will agree to com- 
mence and when he will complete the work, if awarded the con- 
tract, and provide that liquidated damages shall be charged against 
the contractor for each day’s delay in performance beyond the 
contract time, the time of performance is an essential part of the 
bid, and, where omitted, the bid is incomplete and not respon- 
sive to the proposal. In such event the bid cannot be filled out, 
nor the time for performance inserted, after it is received and 
opened by the county board, and an award of the contract to such 
bidder is invalid. 

2. Appeal: AMENDMENT oF PLEADING. Under section 7712, Rev. St. 
1913, power is given the court to conform the pleadings to the 
proof, when the amendment does not substantially change the 
claim or defense, and a judgment based upon such proof will nov 

” be reversed for the reason that such amendment has not actually 
been made. 


i 


s 
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APPEAL from the district court for Douglas county: 
WILLIS G. Suars, JupGE. Affirmed. 


Crofoot, Fraser, Connolly & Stryker, Carl E. Herring 
and A. V. Shotwell, for appellants, 


John P. Breen, contra. 


FLANSBURG, J. 

Action by plaintiff, a taxpayer, to enjoin the perform- 
ance of a contract, entered into between Douglas county, 
defendant, and the Allied Contractors, Incorporated, de- 
fendant, for the paving of certain county roads. The trial 
court allowed the injunction, declared the contract void, 
and found as a ground, among others,’for such decision 
that the specifications and notice to bidders thereon did 
not fix a time within which the paving was required to be 
laid, but, on the other hand, called upon the bidder to fix 
his own time, and that the defendant Allied Contractors, 
Incorporated, did not in its bid respond to that request, 
nor fix a time within which it would perform, if awarded 
the contract. 

The statute governing the matter (Rey. St. 1913, sec. 
2956) provides: “All contracts for the erection or repa- 
ration on bridges, * * * forthe buildingof * * * 
improvements on roads; * * * the cost and expense 
of which shall exceed five hundred dollars, shall be let by 
the county board to the lowest and best bidder.” __ 

The specifications and blanks furnished to the bidders 
in this case called upon the bidder to specify in his bid, 
not only the price at which he would agree to perform the 
contract, but also the time when he would commence 
work and the time when he would agree to complete it. 
The specifications further provided that any contract 
entered into woyld make time for performance material, 
and would have embodied in it an agreement for the pay- 
ment by the contractor of liquidated damages for each 
day’s delay beyond the contract time. 

Time within which a contract of this kind igs required 
to be performed has a direct bearing and influence upon 


264 NEBRASKA REPORTS. —_[Vor. 105 


Root v. Douglas County. 


the cost of performance to the contractor, and hence 
upon the amount of his bid, and prices will vary according 
to the length of time allowed for performance, as well as 
according to what lapse of time may be allowed before tie 
work must be commenced. Where the specifications do 
not fix the time for performance, but require the bidders 
to designate a time, they will naturally endeavor to specify 
such a time, both as to date to commence and as to period of 
duration of performance, which best suits each of them, 
and which will allow each to do the work for the least 
money, and, therefore, give an opportunity to offer what 
would be the lowest possible bid. 

It is readily seen that time, as well as price, becomes 
a very material element of the bid, and that both must be 
considered by the board in arriving at a determination as 
to who is the lowest and best bidder. The state engineer 
testified to that conclusion, and the defendants in their 
brief admit such to be the fact. They say: “Can it be 
possibly contended that in considering who is the lowest 
and best bidder the element of time is not as essential a 
matter to be considered as the element of costs?” 

It has been held in some jurisdictions that time is hot 
only an essential question for consideration by the public 
officials in passing upon bids, but the courts have gone 
so far as to say that the element of time, even in the ab- 
sence of statutory requirement, must be definitely fixed 
and stated in the specifications, so that each and every 
bidder may, not only be given equal opportunity of bid- 
ding, but be required to bid, on the basis of the same iden- 
tical period of time. These courts hold that when time 
is not so specified the proposal for bids is incomplete, and 
a uniform and common plan of bidding is not provided, 
since, if each bidder determines the matter of time for 
himself, no two bids will be on the same basis, and this, it 
is said, goes to the very essence of competition. J ohnson v. 
Atlantic City, 85 N. J. Law, 145; MacKinnon v. Newark, 
100 Atl. (N. J.) 694; Armitage v, Newark, 86 N. J. Law, 
5; Kneeland v. Furlong, 20 Wis. 460; 3 McQuillin, Munic- 
ipal Corporations, sec. 1207. 
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In the case here under consideration the contention of 
the state engineer, who acts in conjunction with the county 
in these paving undertakings, as his attitude is determined 
from his testimony, is that, where time for performance 
of the work is definitely limited or specified in the proposal 
for bids, then many bidders, who may be So situated that 
they cannot do the work at the particular time described, 
though they might be able at some other time, are exclud- 
ed and prevented from offering bids, and the field of com- 
petition is thereby narrowed. On the other hand, it is 
asserted that, when all bidders are allowed to specify their 
own time, each is given a chance to make the lowest bid 
possible to him, and the time specified in their. bids can 
be considered by the board, in conjunction with and as a 
part of the item of costs, in determining who is the lowest 
and best bidder. It becomes apparent, whether this court 
should adopt the rule that time must be specified in the 
proposal for bids, or whether that matter may be left to 
the bidder, that, in any event, where time for performance 
is material, and where it directly bears upon the question 
of cost and the question, therefore, of whose bid is the low- 
est and best, as it does in this case, the matter of time must 
at least be covered and finally determined by the bid when 
the bid is filed. 

The bid of the defendant in this case, as the finding of 
the trial court, based upon the record, shows, did not, 
when it was filed and opened, specify any time when or 
within which defendant agreed to perform the work. That 
element, as we have just pointed out, was an essential 
part of the bid. The bid was not responsive to the pro- 
posal made by the board, nor was it complete without the 
time element being covered. Though the state engineer 
himself filled in a date in this bid, to the effect that the 
work should be completed by December 1, 1920, such 
material addition and alteration of the bid, after the seal- 
ed bid had been filed and opened with the other bids, in 
pursuance of the plan prescribed for the competition, can- 
not be authorized, and the contract based thereon is in- 
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valid. Hornung v. Town of West New York, 82 N. J. 
Law, 266; City of Chicago v. Mohr, 216 Ill. 320; McQuiddy 
v. Brannock, 70 Mo. App. 535. 

Defendants contend that the finding of the trial court, 
as to the bid of the Allied Contractors not specifying the 
-time within which the work would be performed, is not 
within the issues presented by the pleadings. The peti- 
tion alleged, only, that the bid was not responsive to the 
printed specifications and proposal furnished by the board, 
for the reason that the Allied Contractors, Incorporated, 
had fixed no definite time in which it would complete the 
work, but had filled in the blanks so as to read that it would 
“use due diligence” to complete the work by a certain 
time. 

On the trial it developed that, when the bid was received, 
it was entirely blank as to matter of time, that the state 
engineer filled in the date, December 1, after the bid was 
opened, and that after he had done so the Allied Con- 
tractors, Incorporated, qualified what he had done by in- 
terlining in the bid the words to the effect that defendant 
would “use due diligence” to complete the work by the 
date mentioned. The tenor of the claim in the petition 
was that the bid was not responsive, by reason of the use 
of the qualifying words that the defendant would “use 
due diligence” only to complete the work by the date men- 
tioned; the proof, however, received without objection, 
discloses that the bid was not responsive, since no time 
whatsoever was specified in the bid presented, 

No objection has been raised by the defendants that the 
court’s finding was not supported by the pleadings, nor 
that the evidence was not within the issues, until the 
reply brief was filed in this case. It does not appear that 
an amendment of the pleadings to conform to the proof, 
under section 7712, Rev. St. 1913, would substantially 
have changed the plaintiff’s claim in this case. Such an 
amendment would undoubtedly have been allowed by the 
trial court, had request been made, and the defendants 
could not have been prejudiced thereby. The issues pre- 
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sented here are, apparently, the same as those presented 
in the trial below, and, since this matter was treated as 
within the issues there, it should be so considered now. 
See note, Ann. Cas. 1913E, 1815 (Peterson v. Lincoln 
County, 92 Neb. 167); L. R. A. 1916D, 843 (Hllinghouse 
v. Ajax Live Stock Co., 51 Mont. 275). 

It is unnecessary to pass upon other objections raised 
by plaintiff, since the judgment must, for the reasons 
given, be 


AFFIRMED. 
Day, J., not sitting. 


Frances J. ROBISON, APPELLEE, v. TRoy LAUNDRY, APPEL- 
LANT. 


Firep NovemsBer 10, 1920, No. 21103. 


1. Negligence: ProximaTze Cause: COMPARATIVE NEGLIGENCE. Evi- 
dence examined, and held, not to show such contributory negligence 
on the plaintiff’s part, in driving at excessive speed and without 
warning signals, as to establish as a matter of law that her negli- 
gence was the proximate cause of the accident or that it was more 
than slight in comparison with the negligence of the defendant, 
within the meaning of the comparative negligence statute (Rev. 
St. 1913, sec. 7892). 

2. : : : Question ror Jury. Where, in an ac- 
tion for damages arising from a collision between vehicles at a 
street intersection, there is evidence that the defendant’s servant 
was driving toward the intersection at reckless speed, keeping no 
lookout, but preoccupied in looking back toward another vehicle 
with which he was racing, the question of the comparative 
negligence of the parties and the proximate cause of the accident 
is for the jury, although there is evidence from which the jury 
would be justified in believing that the plaintiff was also negligent 
in driving at excessive speed and failing to give warning signals. 


3. Trial: Virw oF PREMISES: DISCRETION oF CourT. The granting or 
refusal of an order directing a view by the jury of the locality of 
the agcident rests within the sound discretion of the trial court, 
and the fact that one party consents to the request of the other 


/ 
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that such view be directed will not control the discretion of the 
court in that regard. ; 

4, : : . The fact that the trial court in the first 
instance directs a view of the premises will not deprive it of 
power to rescind the order, if, within its sound discretion, the 
granting of a view finally seems inadvisable. 


5. ; : . It ig not abuse of discretion to deny a 
view of the premises if it does not appear that such view is neces- 
sary to a clear understanding by the jury of the physical con- 
ditions, or where it is not made affirmatively to appear by the 
party requesting the view that no material change has occurred 
in the conditions of the locality in question. 


: REFUSAL OF Spreciric Instruction. It is not error for 
the trial court to omit to give a specific instruction bearing upon 
a certain ground of contributory negligence set up as a de- 
fense in the answer, unless the defendant tenders a request for an 
instruction upon the omitted issue, which fairly reflects and calls 
attention to it and isa substantially correct statement of the law 
pertaining thereto. 


APPEAL from the district court for Douglas county: 
ARTHUR C. WAKELEY, Jupes. Affirmed. 


Ernest A. Conaway, for appellant. 
F. P. Marconnit, contra. 


Dorsey, C. 

Frances J. Robison recovered a verdict and judgment 
against the defendant, the Troy Laundry Company, for 
damages for personal injuries sustained in a collision 
between an automobile driven by her and a motor de- 
livery truck belonging to the defendant and operated by one 
of its employees. , 

The accident occurred at the intersection in the city 
of Omaha where Thirty-third street, running north and 

south, crosses Poppleton avenue, running east and west. 
Poppleton avenue does not continue directly west from its 
intersection with Thirty-third street, but jogs to the north. 
The intersection in question is therefore closed to the west 
by the west curb line of Thirty-third street. A space about 
30 feet square, from curb to curb, is comprised in the inter- 
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section, and this space is open to the east on Poppleton 
avenue and to the north and south on Thirty-third street. 
Just before the accident the defendant’s delivery truck was 
approaching the intersection from the north, and the 
plaintiff was driving her father’s automobile, with a party 
of friends, on Poppleton avenue toward the intersection 
from the east. 

The plaintiff alleged and testified that as she enteréd 
the east side of the intersection she noticed the defendant’s 
truck approaching from the north at so excessive a speed 
and so obviously out of control that she concluded there 
was no way to avoid a collision, except to go directly west 
across the intersection, ahead of the truck, and get out of 
its way by forcing her car upon the park space beyond the 
curb line on the west side of Thirty-third street. She accord- 
ingly applied the power and shot across the intersection to 
the southwest, but was unable to get her car off the street 
and beyond the curb before it was struck by the defendant’s 
truck, 

The defendant, on the contrary, in its pleading and 
evidence denied any unlawful speed or lack of control 
on the part of its truck driver, and contended that the 
accident was caused by the undue speed at which the 
plaintiff-was driving when she entered the intersection, and 
by the fact that she gave no signal or warning, although 
her view to the north on Thirty-third street was obscured 
by a high bank at the northeast corner of the intersection. 
The defendant not only asked to be dismissed from any 
liability to the pel, but counterclaimed for damages 
to the truck. 

The controversy at the trial was waged, for the most 
part, upon conflicting evidence as to the speed at which 
the respective motor vehicles were being driven, and the 
record showed a decided variance in the testimony upon 
that point. The defendant argues, upon this appeal, that the 
evidence is insufficient to sustain the verdict. We are 
convinced, however, that there was abundant testimony 
which, if the jury saw fit to credit it, would justify a finding 
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that the defendant’s truck was being driven toward the 
intersection with the utmost recklessness. It was shown by 
several witnesses that the driver of the truck was ap- 
parently racing, and, as he neared the intersection, was 
looking backward toward the rival car, instead of moderat- 
ing his speed and looking in the direction of Poppleton 
avenue, as was his duty. 

The plaintiff, it is true, admits that she was driving 
toward the intersection at a speed of 12 miles an hour, 
and there was testimony from which the jury might have 
gathered that the speed of her car, going toward Thirty- 
third street, was as much as 25 miles an hour. The jury 
might have found that she was not cautious enough in 
reducing her speed upon entering the intersection, and 
that her sudden resolution to run upon the curb ahead 
of the defendant’s car was unwise and imprudent. If, on 
the other hand, we consider the evidence in the light most 
favorable to the plaintiff, as is the rule when it is a question 
of setting aside a verdict, we feel that this court would not 
be warranted in saying, as a matter of law, that reasonable 
men could have reached no other conclusion from the 
evidence than that the plaintiff’s negligence alone was the 
proximate cause of the accident, or that her negligence, un- 
der the circumstances, was more than slight in comparison 
with the negligence of the truck driver, within the meaning 
of section 7892, Rev. St. 1913. 

It was peculiarly a question for the jury, under the 
comparative negligence statute, to determine whether, 
notwithstanding any negligence on plaintiff's part in 
driving at excessive speed or failing to signal, responsibility 
for the collision must nevertheless be ascribed to the failure 
of the driver of defendant’s truck to observe any reasonable 
precaution; to determine whether he was, or was not, 
racing toward the intersection without keeping a proper 
lookout in the direction of Poppleton avenue, and, if he 
was, then to determine whether his recklessness created 
such an emergency as would reasonably justify the plain- 
tiff in adopting the course that she took in the effort to 
avoid a collision. 
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In the progress of the trial the defendant requested an 
order directing the jury to view the locality of the accident. 
No action was taken upon this request at the time, but 
after the evidence was all in the court referred to the 
request, and counsel for defendant suggested that he and 
opposing counsel should go with the bailiff and the jury; 
to which plaintiff’s counsel responded: “I should think 
that would be a bad thing, for counsel. Let the bailiff take 
the jury out. Conaway would not agree with me when 
we got out there.” The court then said: “There is really 
no necessity for attorneys to go along; the bailiff can take 
them out.” Plaintiff’s counsel then made formal objection 
to the jury viewing the premises on the ground that the 
conditions at the intersection had changed, and a colloquy 
ensued between the court and counsel, in which it was as- 
serted on the one side and denied on the other that materia] 
changes had been made in cutting off the street corners 
since the accident. The court finally said: “I don’t know; 
if there have been some changes made, then I guess we 
won’t do it. Go ahead with the argument.” 

The defendant contends that the record shows, in effect, 
, a Stipulation by the plaintiff to have the view and an order 
of the court directing it, and that it was error and an abuse 
of discretion for the court later to change its attitude 
and refuse the view. The fact that counsel for plaintiff at 
first consented that the jury view the locality would not, 
in our opinion, be binding upon the court. The granting 
or refusal of the request for a view was a matter resting 
within the sound discretion of the trial court, which could 
not be controlled by the stipulation of the parties. Nor 
do we think that the trial judge, by granting the request 
in the first instance, as counsel contends he did, deprived 
himself of the power to rescind the order, if, upon more 
mature reflection, a view by the jury seemed inadvisable. 
It was an order which, like other rulings in the course of 
the trial, the court had inherent power to change, being 
responsible for error or abuse of discretion. 
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The defendant complains that the refusal to direct a 
view was an abuse of discretion. It appears, however, 
that there was no material dispute in the evidence as to 
the physical surroundings and conditions at the inter- 
section, and it does not appear that the jury would have 
been materially assisted by a view. The facts essential 
to a clear understanding or mental picture of the locality, 
the width and direction of the streets, and the existence 
of a high bank obscuring the plaintiff’s view were uncontro- 
verted. The issues before the jury arose, not from a con- 
flict in the evidence relating to the physical facts, but from 
the contradictory testimony as to the conduct of the plain- 
tiff and of the driver of defendant’s truck. It was, further- 
more, incumbent upon the defendant, as the party demand- 
ing a view, to make clear to the court that no material 
change had taken place at the intersection since the ac- 
cident. No such evidence was offered, and the court was 
left in doubt upon that proposition. There was no abuse of 
discretion in refusing to direct a view. Whelan v. City of 
Plattsmouth, 87 Neb. 824; Beck v. Staats, 80 Neb. 482. 

Counsel for the defendant had prepared certain instruc- 
tions upon the supposition that the court would direct a 
view, and in these the jury were told that they should 
find for the defendant in case they found certain facts 
“from the evidence and your view of the premises.” 

These instructions were tendered in that form because, 
as counsel claims, he was so surprised and disconcerted 
by the court’s refusal to direct a view, after having ap- 
parently been inclined to grant it, that he omitted to strike 
out the words referring to the view. The instructions, in 
question, which the court refused to give, were to the effect 
that, if the jury believed the view of the “plaintiff’s agent 
and servant” was so obstructed by the high bank at the 
corner of the intersection that she could not see north on 
Thirty-third street, her omission to give any signal was a 
violation of the ordinances of the city of Omaha; and, if 
the jury believed her failure to signal was the proximate 
cause of the accident, they should find for the defendant. 


i 
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The instructions in question were inaccurate in the 
form tendered, for two reasons, aside from the proposition 
that they were predicated upon a view by the jury which 
had not taken place: They assumed to instruct the jury as 
to the ordinances of the city, which were not in evidence, 
and they referred to the view of the “plaintiff’s agent and 
servant” north on Thirty-third street, when it was the 
view of the plaintiff herself which was in question, as she 
was driving the car, 

It is contended, however, that it was the court’s duty, 
without any specific request, to give an instruction to the 
effect that the jury should find for the defendant in case 
they found that the proximate cause of the accident was the 
plaintiff’s failure to give warning signals on approaching 
the intersection. The existence of the high bank obstruct- 
ing her view and her consequent duty to give signals were 
alleged in the answer ; the contributory negligence charged 
against the plaintiff consisted, not only of excessive speed, 
but of failure to signal, yet the jury were not told to return 
a verdict for the defendant if they found that the plaintiff’s 
neglect to signal was the proximate cause of the collision. 
Excessive speed was the only ground of contributory 
negligence which the jury were informed might be a good 
defense. 

‘It is the rule that, if the court omits to charge the jury 
upon some issue material to a cause of action or defense, 
its error cannot be availed of unless a request be tendered 
for a proper instruction upon the omitted issue. Sanford 
v. Craig, 52 Neb. 483. This rule has been, to some extent, 
qualified by the proposition that, where a request is made 
for an instruction which, in the form tendered, is not a 
clear and satisfactory statement of the particular phase of 
the case which it is intended to cover, but which fairly 
reflects and calls attention to it, and is not an erroneous 
statement of the law, it becomes the duty of the court 
to give either the instruction requested or another embody- 
ing the same principle. Colgrove v. Pickett, 75 Neb. 440; 
Western Mattress Co. v. Ostergaard, 11 Neb. 515. 

105 Neb.—18 
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In their references to the ordinances of the city and in 
making the question of the plaintiff’s alleged negligence 
in failing to signal dependent upon her observance or 
nonobservance of those ordinances, the instructions 
tendered were, in our opinion, too inaccurate, not only in 
form, but in substance, to challenge the court’s attention to 
the correct rule with regard to the effect of the plaintiff’s 
neglect to signal as a defense, or to require the court to 
give an instruction of its own on that subject. 

For the reasons stated, we recommend that the judgment 
of the court below be 

AFFIRMED. 


Per CurtaM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, 
and this opinion is adopted by and made the opinion of 
the court, 

AFFIRMED. 


HENRy DINSLAGE, ADMINISTRATOR, APPELLEE, v. FRANK 
STRATMAN, APPELLANT. 


Firep NovemMser 10, 1920. No. 20704. 


1. Gifts: Dexivery. Where the proof is clear of an intention to make 
an absolute gift inter vivos of a chose in action, arising from a 
debt not evidenced by a promissory note or other document, an 
unqualified direction by the donor to the debtor to pay the debt 
to the donee, instead of to the creditor, is a sufficient delivery of 
the gift, it being the only delivery of which the chose is suscept- 
ible. 

: Vauipiry. The mere fact that actual enjoyment of the 

gift by the donee is, by the declaration of the gift, postponed until 

the death of the donor, does not render the gift either conditional 
or testamentary, or in any way invalid. 

. In such a case, the stipulation that actual en- 

joyment of the gift is to be deferred until the donor’s death only 

marks the time when enjoyment begins, and is not a condition, 
since the donor’s death is inevitable. 
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4. Evidence examined, and he7d to require a reversal of the judgment 
of the district court. 


APPEAL from the district court for Cuming county: 
ANSON A. WELCH, JuDGE. Reversed and dismissed. 


F. D. Hunker and Brome & Ramsey, for appellant. 
H. M. Nicholson and W. J. Donahue, contra, 


Cain, C. 

This action was brought by Henry Dinslage, as admin- 
istrator of the estate of Thresa Stratman, to recover the 
sum of $1,400 from the defendant, Frank Stratman, for 
money loaned him by Thresa Stratman in her lifetime. The 
defense interposed was that, while the defendant had been 
indebted to Thresa Stratman in the amount named, he had 
paid it, by her direction, to her granddaughter Tracey 
Dinslage. At the conclusion of the evidence, the trial 
court directed the jury to render a verdict for the plain- 
tiff in the sum of $1,035.75. Defendant’s motion for a new 
trial being overruled, he appeals.’ 

This ig the second hearing of this case in this court. 
Upon the former hearing, the judgment of the district court 
was reversed and the action dismissed, a memorandum 
opinion being written by Mr. Commissioner Dorsey. A 
rehearing was granted, Commissioner Dorsey himself 
suggesting it, out of abundant caution and on account of 
the comparative novelty of the questions involved in this 
jurisdiction. Appellee filed a brief on the rehearing, and 
the cause has been reargued and resubmitted. 

The facts are not in dispute, and are as follows: Thresa 
Stratman lived on a farm in Cuming county with her son, 
Frank Stratman, the defendant, from 1909 until her death 
on October 6, 1915. She had, living in the same neighbor- 
hood, another son by a former marriage, John Dinslage, | 
the father of Tracey Dinslage, who was eight years of 
age at the time of her grandmother’s death. She owned 
a mortgage of $5,000 and was entitled to the $1,400 due her 
from the defendant, making a total of $6,400. The indebted- 
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ness of the defendant to his mother was not evidenced by 
a promissory note or other writing. The defendant had 
borrowed the money from his mother at various times until 
the loans aggregated $1,400, and he paid the interest to 
his mother, 

When Tracey Dinslage was three years old she went to 
live with her grandmother at the home of the defendant, 
Frank Stratman. The evidence clearly shows without 
dispute that, shortly after Tracey went to live with her 
grandmother, her father wanted her to come home, and 
often said so, but the grandmother desired the little girl to 
remain with her, and said to John Dinslage, the father, 
that she wanted Tracey to stay with her until Tracey reach- 
ed 18 years of age or the grandmother died and she would 
give her $1,000. The fact of-this desire of the grandmother 
to have Tracey stay with her, and the certainty that, if she 
did stay until she reached 18 years of age or the grand- 
mother died, she was to have $1,000, is substantiated by 
the testimony of several witnesses as to conversations to 
that effect between them and Thresa Stratman. In June, 
1915, Thresa Stratman told the defendant, in the presence 
of John Dinslage, that he should pay $1,000 of the sum he 
owed her to Tracey. John Dinslage testified to this con- 
vergation as follows: “She says that Frank Stratman 
should pay the little girl $1,000; that she (Thresa) would 
pay her $1,000 if she be of age, and, if she died before that, 
Frank Stratman should pay her $1,000 at her death.” And 
on cross-examination he testified : “Well, she told me if that 
girl reached that age and stay with her she would give her 
‘a $1,000, and if she died that Frank Stratman should pay 
the girl the money.” The $400 was to be paid to the priest 
of Aloys for saying masses for the repose of the souls of 
Thresa Stratman and her husband, who had died some 
years before. Thus it will be seen that in June, 1915, Thresa 
Stratinan did everything in her power to make final dis- 
position of the chose in action arising from her loans of 
money to her son, the defendant. She told John Dinslage 
that his daughter, Tracey, was to get the $1,000, and she 
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directed the defendant to pay that sum to Tracey, at the 
time of her death, and said that, if she was alive when 
Tracey reached the age of 18 years, she herself would then 
pay it to Tracey. This intent of the grandmother was 
communicated to several persons extending over a period 
of several years, and as late as two months before her 
death. The record compels the conviction that she re- 
garded this arrangement as settled, and that she intended 
to set apart, and did set apart, the money which Frank 
Stratman owed her as a fund to carry out the arrange- 
ment. This conclusion is corroborated by the fact that 
on July 9, 1915, when C, W. Ackerman, of West Point, 
assisted her in disposing of the $5,000 mortgage, she said 
to him that she “didn’t have any more. She had given it 
"all away.” The grandmother died on October 6, 1915, and 
on February 17, 1916, the defendant, Frank Stratman, paid 
the $1,000 to John Dinslage “for Tracy,’ and had paid 
the priest of Aloys about $150 of the $400 at the time of 
the trial of thig case. By some arrangement, not clear in 
the record, the gift of $400 was allowed to stand, and so 
is eliminated from the case, except as to such significance 
as it might have as proof. 

The defendant contends that the $1,000 was an executed 
gift inter vivos, and therefore irrevocable; that transfer of 
the title to the money to the defendant in trust for Tracey 
Dinslage was complete in the lifetime of the donor, al- 
though actual enjoyment of the fund by the donee was 
postponed; and that his payment of the $1,000 to John 
Dinslage “for Tracey” was a payment of the debt to that 
extent. On the other hand, the administrator insists that, 
at most, the evidence shows only an intent to make a gift, 
which was never executed by delivery, and that it was not 
absolute, but conditional, and the donor retained domin- 
ion over it, and that whatever was said and done was tes- 
tamentary in character, and, lacking the formalities pre-, 
scribed for the execution of a will, was void.. 

The administrator bases his contention that Thresa 
Stratman retained dominion over the fund upon the testi- © 
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mony of Fred Brandstetter on cross-examination, where 
he testified to conversations he had with her in which, 
referring to this fund, she said that, “if she needed it, it 
would be spent in her lifetime.” Neither John Dinslage 
nor Frank Stratman was present at either of these con- 
versations. But upon this evidence the administrator 
contends that the gift was nct absolute, as the donor re- 
tained the right to use it if she needed i¢. We think it a 
sufficient answer to this contention to point out that there 
is no evidence that the donor made such a statement at 
the time of the donation, or in the presence of John Din- 
slage or the defendant, and that, if the declaration and 
direction of the donor to the defendant in June, 1915, 
under all the circumstances, constituted a valid gift 
inter vivos, other statements made by her to strangers at 
other times could not affect its validity. Parenthetically, 
it may be observed that, in Brandstetter’s testimony in 
chief, when he detailed the conversations he had with 
Thresa Stratman, professing to give them in full, he said 
nothing indicating that she intended to use, or claimed the 
right to use, any of the money, and his testimony in that 
‘regard on cross-examination was merely an affirmative 
answer to a question of counsel incorporating the state- 
ment quoted above. We think that, if the gift were 
validly executed in June, 1915, when in the presence of 
John Dinslage and of the defendant, Thresa Stratman 
directed the defendant to pay the $1,000 to Tracey, then 
any subsequent declaration by her to a stranger would 
not affect its validity. 

The administrator, appellee, next insists that the evi- 
dence, at most, shows only an intention of the grandmother 
to make a gift to her granddaughter, and that the at- 
tempted gift is a nullity for lack of delivery. We have 
no doubt that delivery, either actual or constructive, is an 
indispensable essential to the validity of the gift, and the 
question for solution is whether the evidence shows such 
a delivery, and that point will now be considered. 
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The rule is thus laid down in 20 Cyc. 1196 et seq: “De- 
livery, to be effectual, must be according to the nature 
and character of the thing given, and hence may be actual 
or constructive according to the circumstances. There 
must, however, be a parting by the donor with all present 
and future legal power and dominion over the property.” 

At page 1198 appears the following: “The rule is well 
settled, however, that delivery need not be made to the 
donee personally, but may be made to a third person as 
agent or trustee, for the use of the donee, and under such 
circumstances as indicate that the donor relinquishes all 
right to the possession or control of the property, and in- 
tends to vest a present title in the donee.” 

At page 1199: “The trend of modern decisions is toward 
a modification of the early English rule requiring an 
actual, manual delivery of the property, in all cases, to 
constitute a valid gift inter vivos, and the substitution 
therefor of a symbolic or constructive delivery, where 
the circumstances of the case require it. Now according 
to the better doctrine, an unequivocal declaration of gift, 
accompained by a delivery of the only means by which 
possession of the thing given can be obtained, is sufficient.” 

In Foster v. Murphy, 76 Neb. 576, this court held: “The 
indorsement and delivery of a certificate of deposit, with 
the intention of making’a gift of the deposit thereby rep- 

_resented to the party to whom the certificate is thus de- 
livered, operates as a gift of the fund itself.” 

The statement of the rule in 20 Cyc. 1199, that “an un- 
equivocal declaration of gift, accompained by a delivery 
of the only means by which possession of the thing given 
can be obtained, is sufficient,” is supported by the follow- 
ing cases: Hbel v. Piehl, 184 Mich. 64; Green v. Langdon, 
28 Mich. 221; Gammon Theological Seminary v. Robbins, 
128 Ind. 85; Martin v. McCullough, 1386 Ind. 331; Smith 
v. Youngblood, 68 Ark, 255; McGillicuddy v. Cook, 5 
Blackf. (Ind.) 179; Hawn v. Stoler, 22 Pa. Super. Ct. 
307; Pirie v. LeSaulnier, 161 Wis. 508; Hagerman v. 
Wigent, 108 Mich. 192, In Hbel v. Piehl, supra, it was 


280 NEBRASKA REPORTS. [Vou. 105 
Dinslage v. Stratman., 


held that an oral promise by a son to his father, on re- 
ceiving property from the father, that on the latter’s death 
$400 should be paid to a daughter, created a chose in ac- 
tion in favor of the father, which, on being assigned to the 
daughter, could be enforced by her; and it was also held 
that the transfer of the chose in action to the daughter 
did not constitute a gift in futuro, but a gift in presenti 
of a promise to pay in futuro. 

In the instant case, there was no promissory note or 
other documentary evidence of the $1,400 debt, and conse- 
quently there was nothing tangible that could be delivered 
by Thres. Stratman to any one. The whole thing rested 
in parol. The only thing that could be done by her was 
to direct her debtor to pay $1,000 of the money to Tracey, 
instead of to herself. It is conclusively established by the 
evidence that she gave this direction. Hence, she did 
everything in June, 1915, that was in her power to divest 
herself of the title to the chose in action, and invest Tracey 
with it. We think that there was a sufficient delivery. 
To hold otherwise would be to say that there can be no 
delivery of a chose in action unless it is accompained by- 
delivery of written evidence of it, and this would be absurd. 

The administrator also contends that the gift was not 
absolute, but conditional only upon the death of the donor, 
and for that reason is invalid. As the death of the donor 
was inevitable at some time, we do not consider it a con- 
dition to the vesting of the title in Tracey, but only as 
marking the time when she would come into the enjoyment 
of it. That postponement of the enjoyment of a gift until 
a future time does not affect its validity is well supported 
by the authorities. In the well-considered case of Tucker 
v. Tucker, 188 Ia. 344, it is said: “If the gift is absolute, 
the mere postponement of the enjoyment until the death 
of the donor is not material, and will not defeat it”— 
citing many cases, among which are: Schollmier v. Schoen- 
delen, 78 Ia. 426; Hogan v. Sullivan, 114 Ia. 456; Scrivens 
v. North Easton Savings Bank, 166 Mass. 255; McNally 
vy. McAndrew, 98 Wis, 62; Martin vu. Martin, 170 Tl, 18; 
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Davis v. Ney, 125 Mass. 590, 28 Am. Rep. 272. To the 
same effect is the case of Innes v. Potter, 180 Minn. 320, 
and Bostwick v. Mahaffy, 48 Mich. 342. In Brown v. 
Westerfield, 47 Neb. 399, Dunlap v. Marnell, 95 Neb. 535, 
and Roepke v. Nutemann, 95 Neb. 589, it was held that, 
where deeds conveying real estate are signed and acknow- 
ledged by the grantor, and by him left with a third person 
to be delivered to the grantee upon the death of the gran- 
tor, the title vests in the grantee upon such death. The 
postponement of the actual delivery of the deed does not 
affect its validity. In our opinion the fact that the $1,000 
was not to be paid to the donee until after the death of the 
donor, neither made the gift conditional, nor did the post- 
ponement affect its validity or render it testamentary in 
character. 

In this case, the father of Tracey desired that she come 
home and live with him, but the grandmother wanted the 
little girl to live with her until her death, and it was under- 
stood by all that Tracey was entitled to the fund of $1,000, 
to be enjoyed by her after her grandmother’s death. 
Tracey did stay with her grandmother continuously until 
her death, and it is inconceivable to us that she had any 
other notion than that the gift was absolute, and that her 
direction to the defendant to pay that sum to Tracey after 
her death settled the matter beyond recall. It seems to 
us that the evidence without dispute conclusively estab- 
lishes that such was the grandmother’s intent, and that 
She did everything in her power to effectuate it. We 
therefore hold that there was an absolute completed gift 
of the fund to Tracey at the time when Thresa Stratman 
directed defendant to pay the money to Tracey upon her 
death, and that there was a sufficient constructive delivery. 

We recommend that the former decision be adhered to, 
and that the judgment of the district court be reversed 
and the action dismissed. 

Per CurniAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
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the action dismissed, and this opinion is adopted by and 
made the opinion of the court. 
REVERSED AND DISSMISSED. 


Louis C. STAATS, APPELLANT, .v. HENRY MANGELSEN, AP- 
PELLEE, 


Frep Novemser 10, 1920. No. 21128. 


1. Principal and Agent: Revocation or AvuTHoriTy: LIABILITY oF 
PRINCIPAL. “Where an agent is vested with a mere naked authority 
not coupled with an interest, his principal may revoke that authort- 
ty before performance; but, if the agent has rendered services 
and incurred expense in the course of his employment before his 
authority was canceled, the principal will be liable therefor, un- 
less it is otherwise provided by the terms of their agreement.” 
Hallistead v. Perrigo, 87 Neb. 128. 


2. Brokers: SALE or Lanp: RieHt To Commission. Even though a 
real estate broker’s contract, not coupled with an interest, gives 
him the exclusive agency to sell the land, the owner of the land 
is not thereby precluded from selling it himself without the aid 
or knowledge of the broker; and, while a sale by the owner neces- 
sarily operates to revoke the agent’s power to sell, it does not, under 
such a contract as in this case, annul the agreement for compensa- 
tion. Hallstead v. Perrigo, supra, and Maddox v. Harding, 91 Neb. 
292, explained and followed. 


In such case, if the broker, before he has 
notice or knowledge of the sale by the owner, has performed his 
part of the contract in good faith by securing a purchaser to buy 
the land on the terms fixed by the owner, the owner is liable to 
the broker for the compensation stipulated in the contract. 


APPEAL from the district court for Merrick county: 
FREDERICK W. BUTTON, JUDGE. Reversed. 


John C. Martin, for appellant. 
Elmer E. Ross, contra. 


CaIn, C. 
Louis C. Staats brought this action to recover $800 for 
the breach by the defendant landowner of a real estate 
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broker’s contract, which plaintiff alleged he had fully per- 
formed. Omitting descriptive matter not now material, 
the contract is as follows: “9/28 (1917). I hereby employ 
L. C. Staats sole and exclusive agent to sell or exchange 
my farm or ranch of 160 acres. Legal numbers 8. W. 4, 
section 14, township 15, range 5. * * * Price, $125 
per acre. Cash, $12,000, balance & years, Int. 5%. Commis- 
sion to be $800. Agreement to run 3 months from date and 
thereafter until withdrawn from the market. I also agree 
to give warranty deed and abstract showing clear title to 
above-described land. I hereby authorize and empower 
my agents above named to make, execute and deliver in my 
name such written contract as they may deem necessary 
to close a sale of the premises on the foregoing terms with 
any purchaser thereof. Owner: H. Mangelsen. Agent: 
L. C. Staats. Witness: Geo. E. Bockes. $2,000 to be paid 
on contract till March Ist.” 

Trial was had to court and jury. At the close of plain- 
tiff’s evidence, the defendant moved the court to direct a 
verdict in his favor of no cause of action. The court over- 
ruled this motion, and, in doing so, stated to defendant’s 
counsel that, if the case were submitted on the evidence 
then received, and the defendant would rest his case, the 
court would render judgment in favor of the plaintiff 
for $56 only. Thereupon the defendant rested his case, 
and the court directed a verdict in favor of plaintiff for 
$56, and both parties excepted to the ruling. Each party 
filed a motion for a new trial, and both motions were 
overruled. Each party excepted to the ruling, and was 
allowed the usual time in which to prepare and serve a 
bill of exceptions, Plaintiff appeals, and asks that judg- 
ment be rendered in his favor in this court for $800 and 
interest and costs. Defendant filed no formal cross-ap- 
peal, but sets out formal assignments of error in his brief, 
and asks that the judgment against defendant for $56 be 
reversed, “but that the action of the lower court in other- 
wise directing the verdict against the re should be 
sustained.” 
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Plaintiff contends that the trial court erred in direct- 
ing the verdict for only $56, claiming that it should have 
been for $800. Defendant urges that the evidence was not 
sufficient to warrant the court in directing a verdict 
against him for any amount. These contentions require 
an examination of the evidence, which may be briefly 
stated as follows: The plaintiff, Louis C. Staats, had 
been in the real estate business for nine years with his 
office at Central City, and George E. Bockes, who signed 
the contract as witness, was his employee assisting to 
carry on the business. The defendant, Mangelsen, was 
the owner of the land described.” On September 28, 1917, 
the broker’s contract hereinbefore set out was entered in- 
to. Thereafter, and before December 28 of that year, 
plaintiff showed defendant’s farm to different people 
whom he regarded as possible purchasers, using hired 
automobiles part of the time and his own car part of the 
time for that purpose. On January 1, 1918, the plaintiff, 
accompained by Mr. Bockes, took Dr. E. H. Nauman, of 
Columbus, Nebraska, out to defendant’s farm, showed it 
to him, and discussed a sale of it to Nauman. The defend- 
ant was present and participated in that discussion. No 
agreement was made at that time, and Dr. Nauman went 
home. On January 16, 1918, Dr. Nauman returned to 
Central City, having decided to buy the farm on the terms 
stipulated in the contract. The plaintiff himself was 
temporarily absent in Texas at this time, but Mr. Bockes 
was in charge of the business in his absence, and drafted 
a contract for the sale of the land to Dr. Nauman on the 
terms stated, and took him out to the farm to have the 
defendant, Mangelsen, sign the contract. The defendant 
was not at home, but his daughter informed Mr. Bockes 
that they had sold the place to another party. Then 
Bockes and Nauman returned to town. The fact was that 
the defendant himself had sold his farm to Clarence E. 
Lawson on January 9, 1918, but had not notified either 
the plaintiff or Mr. Bockes of the sale, and neither of them 
had any knowledge of it. No notice was ever given by the 
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defendant of a withdrawal of the farm from the market. 
It is established that on January 16, 1918, Dr. Nauman 
was ready, ablé, .and willing to buy the farm on the terms 
fixed by the defendant. The plaintiff testified that the 
reasonable value of his services in procuring the purchaser 
was $800. 

Upon this state of facts the plaintiff contends that, as 
he had within the time fixed procured a purchaser ready, 
able, and willing to buy the land on the terms stated, and 
was prevented from completing the sale solely by reason 
of the owner of the land having previously sold it without 
notice to him, he is entitled to recover the sum fixed in the 
agency contract, citing, among other cases, Hallstead v. 
Perrigo, 87 Neb. 128, to sustain his contention. The defend- 
ant, on the other hand, insists that his sale of the land re- 
voked the agent’s power to sell the land, and that therefore 
the defendant is not liable for anything either by way of 
compensation or damages, citing Hallstead v. Perrigo, 
supra, Woods v. Hart, 50 Neb. 497, Miller v. Wehrman, 81 
Neb. 388, Maddow v. Harding, 91 Neb. 292, and Buck v. 
Hogeboom, 2 Neb. (Unof.) 853, among other cases, to sus- 
tain his contention. 

There is no doubt that when an agent has a mere naked 
authority to sell land, and such authority is not coupled 
with an interest, the landowner may revoke the authority 
at any time. Miller v. Wehrman, Maddox v. Harding, 
Woods v. Hart, supra. And even where a landowner by 
written contract gives an agent the exclusive agency to 
sell-his land, the owner is not thereby precluded from 
selling it himself without the broker’s aid or knowledge. 
Hallstead v. Perrigo, supra; Buck v. Hogeboom, supra. 

These propositions that the landowner may at will 
reyoke a naked agency for the sale of his land, and may 
himself sell it, notwithstanding an exclusive agency con- 
tract, are well settled in this state by the cases cited. But 
it does not follow, as contended by the defendant in this 
case, that no liability attaches to the landowner for serv- 
ices performed or expense incurred by the agent before 
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he had notice or knowledge of the revocation or sale. The 
agent’s power to sell the land may be revoked by operation 
of law when the owner sells it, or it may be revoked by the 
owner exercising the right to do so, but in neither case 
does it necessarily deprive the agent of his right to com- 
pensation. The power to sell may be revoked, and yet the 
agreement to compensate remain in force. Cloe v. Rogers, 
31 Okla. 255, 38 L. R. A. n. s. 866, and cases cited. This 
is the same theory upon which this court must necessarily 
have decided the case of Maddow v. Harding, supra. And 
. in the Hallstead case the second section of the syllabus 
is as follows: “Where an agent ig vested with a mere 
naked authority not coupled with an interest, his principal 
may revoke that authority before performance; but if the 
agent hag rendered service and incurred expense in the 
course of his employment before his authority was can- 
celed, the principal will be liable therefor, unless it is 
otherwise provided by the terms of their agreement.” 

This language could not have been used with any idea 
in mind other than that the agreement to compensate for 
services rendered an expense incurred up to the time of 
revocation still remained in force after the power to close 
a sale had ceased. And in case of a revocation of the 
- agent’s power to sell, either by the owner effecting a sale 
himself or by exercising his right to terminate the agency 
contract, the revocation does not become effective upon the 
agent’s right to such compensation as is provided in the 
contract; unless and until the owner gives notice thereof 
to the agent. 9 C. J. 520, sec. 22, and cases cited. The 
Nebraska cases cited by defendant ‘do not sustain his con- 
tention. 

In the case at bar, the plaintiff agent, within the time 
specified in the contract of agency, procured a purchaser 
for the defendant’s land upon terms specified in the con- 
tract, and before he had received notice or had knowledge 
of the sale by the owner; and, although the agent’s power 
to sell necessarily was revoked by the owner’s sale of the 
land on January 9, the agent had performed his part of 
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the contract before he knew or had notice of the sale, and 
on the facts set forth is entitled'to the-commission stipu- 
lated in the contract. 

We hold that the agency contract remained in force as 
far as it related to his compensation up to the time on 
January 16 when plaintiff’s employee, Bockes, was in- 
formed that the land had been sold to another. . It follows 
that the trial court erred in directing a verdict in plain- 
tiff’s favor for only $56, which, according to the testi- 
mony, was the reasonable charge for some of the auto- 
mobile trips the plaintiff made in an effort to sell the land. 

Defendant finally argues that, as the agency contract 
did not provide that he give notice to plaintiff of a with- 
drawal of the land from .the market, and as the sale by 
the owner necessarily operated to withdraw the land from 
the market, the contract terminates on such sale without 
notice to the agent. We cannot agree to this argument. 

’ The law requires that the parties act toward each other in 
good faith. 9C. J. 520, sec. 22; Maddox v. Harding, supra. 
And good faith would require notice. The landowner 
could not secretly sell his land, and thereby terminate the 
agent’s right to effect a sale, and, by remaining silent, per- 
mit the agent to expend further time and effort in attempt- 
ing to make a sale, and escape liability under his contract. 
To approve such a doctrine would be in effect to say that 
one man could escape liability by his own neglect or craft, 
and another be deprived of his rights without fault on his 
part. As far as the agent’s right to compensation under 
the contract is concerned, the land could not be “withdrawn 
from the market” under the terms of the contract, until the 
agent had notice or knowledge of such withdrawal. 

Some distinction is attempted to be drawn between 
compensation under and by virtue of the contract and 
damages for the breach of it. The distinction is academic 
and unsubstantial. It makes no difference to either party 
whether plaintiff is considered to have earned the compen- 
sation provided in the contract by performing it, or has 
been damaged by the loss of the stipulated commission by 
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the owner’s preventing performance. The result would 
be the same in either view. 

In this case, the defendant’s answer set up that he did 
not understand the contract when he signed it, and that 
certain representations were made to him at the time, 
and, as this court said in the Hallstead case, this opinion 
should not be construed to the prejudice of any lawful 
defense the defendant may interpose to plaintiff’s claim. 
It is true the record shows that defendant rested his case, 
and it might seem that he acquiesced in the court’s 
announcement of its intent to make the order; but, as de- 
fendant excepted to the ruling, it leaves the record in 
such confusion that we think it best to remand the case 
for a new trial. 

For the error of the district court in directing a verdict 
in plaintiff’s favor for $56 only, when it should have been 
for $800 on plaintiff’s case, we recommend that the judg- 
ment of the district court be reversed and this cause re- 
manded for a new trial. 

Perr Curiam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
this cause remanded for a new trial. 

REVERSED. 


JAMES A. RIDGEWAY, APPELLEE, v. EASTERN COLORADO 
DEVELOPMENT COMPANY, APPELLANT. 


Fitep Decemper 4, 1920. No. 21129. 


1. Vendor and Purchaser: NoNPERFORMANCE: MEASURE oF DAMAGES. 
In a cross-action by a vendor in a contract to sell real estate to 
recover damages for the failure of the vendee to perform, the 
proper measure of damages is the difference between the actual 
market value of the land at the time of the breach and the price 
which the vendee was to pay. In other words, the loss of profits on 
the part of the vendor. 

. In such an action the expenses of a resale 
are not proper elements of damage. 

3. Evidence examined, and held to sustain the verdict. 
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AppraL from the district court for Lancaster county: 
LEonARD A. FLANSBURG, JUDGE. Affirmed. 


C. A. Robbins, for appellant. 
C. H. Epperson and G. HE. Hager, contra, 


LETToN, J. 

Action for money had and received. Judgment for 
plaintiff. Defendant appeals. 

On December 2, 1916, plaintiff and defendant entered 
into a contract whereby defendant agreed to sell, and 
plaintiff to buy, a half section of land in Colorado, Plain- 
tiff agreed to pay $11,200 for the land; $1,000 cash, and 
$5,000 by the transfer of a house and lot in Fairfield, 
Nebraska, to be made on or before January 1, 1917, the 
balance of $5,200 to be due in four years, secured by a 
first mortgage on the land. Defendant agreed to convey 
the land by warranty deed, and to provide abstract show- 
ing a merchantable title. Possession of both tracts of 
real estate was to be given January 1, 1917, and time 
was made the essence of the contract. Plaintiff paid de- 
fendant $500 in cash; $500 which was in defendant’s hands 
under a former contract, which was surrendered, was 
also applied to make up the $1,000 paid. An abstract of 
title to the Fairfield property was furnished defendant 
in December, and a deed to it deposited in a Fairfield bank 
to await performance by defendant. Nothing was done by 
either party on January 1, the date of performance. Ap- 
parently no further transactions were had until January 
11, when a conversation was had between plaintiff and 
the secretary of the defendant company, Bevard, at the 
office of the defendant’s attorney, Minor, in Fairfield. 
There is a decided conflict in the testimony as to what 
then occurred, but the jury evidently accepted plaintiff’s 
version, which is that Bevard then told him, in substance, 
that the company had had some difficulty in obtaining 
title to the Colorado land, but the deed would be there in 


afew days. Plaintiff made no objection to this. He dfter- 
. 105 Neb.—19 


290 NEBRASKA REPORTS. [Vot. 105 
Ridgeway v. Eastern Colorado Development Co. 


wards inquired at the bank whether the deed had come, 
but was told it had not arrived. He told one Crosby, who 
had before this been acting as agent for defendant, on 
January 23, that he refused to proceed, and on January 
24, informed two of the officers of defendant that he re- 
fused to go farther and complete the contract. On the 
game day he began an action in Clay county to recover the 
$1,000 paid, with interest, alleging failure of defendant 
to perform, and that he had rescinded the contract. 

On March 19, 1917, defendant made a contract to sell 
the Colorado land to some other parties and conveyed 
the same in April. After the latter contract was made, 
but before the deed was delivered, defendant tendered 
deed and abstract to the Colorado land to plaintiff, which 
he refused to accept. A mistrial of the Clay county case 
took place and plaintiff began this action. Defendant 
counterclaimed, asking $3,500 damages for loss of profits 
on resale of the Colorado land, and $1,800 for expense of 
resale. 

It is conceded that the title to the Fairfield property 
shown by the abstract was not merchantable, and that both 
plaintiff and defendant broke the contract in the first in- 
stance. On January 11, the time for performance of the 
contract was extended, according to plaintiff, for a few 
days to allow the deed to the Colorado land to be delivered, 
according to defendant, until February 1. So far as the 
evidence shows, neither plaintiff nor defendant was ready 
to perform at either time. Plaintiff had never tendered 
a merchantable title, and defendant did not tender per- 
formance until late in March. Both parties were in de- 
fault, and the court so instructed the jury, and further 
instructed, in substance, that defendant’s action in selling 
the land to other parties and seeking damages in this 
action is an election to treat the contract as terminated 
by plaintiff’s breach, and, there being no provision in the 
contract for forfeiture of the $1,000 paid, plaintiff was 
entitled to a verdict for this amount, less such damages 
as defendant suffered-by the breach; and that the measure 
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of damages was the difference between the market value 
of the Colorado land in January, 1917, and $11,200, the 
consideration to be paid. We find no error prejudicial 
to defendant in these instructions. In fact, we believe 
they are more favorable than it is entitled to. 

Accepting the instructions as stating the law of the 
case which the jury were bound to follow, it is argued that 
the jury disregarded the testimony and did not follow the 
instructions with respect to the damages suffered by the 
defendant. While some of the witnesses for defendant 
testified that the land was worth $25 an acre, the jury 
were entitled to consider this evidence in connection with 
all the other facts before them as to its value, and as to the 
credibility of the witnesses, one of whom had evidently 
testified differently at a former trial in regard to some 
material facts. In March defendant sold the Colorado 
land for $11,200, the same price as sold to plaintiff, $10,140 
of which was to be paid in cash and deferred payments, 
and the balance of $1,060 by taking a tractor and team of 

_horses at that valuation, but which, according to defend- 
ant’s witnesses, were only worth about $250, making the 
gross receipts about $10,400. There was quite a little evi- 
dence as to the value of these articles. The jury drew 
their own conclusion as to the value of the land, and, 
taking all of the evidence into consideration, we believe 
they were justified in reaching the conclusion that defend- 
ant suffered no damages. Upon the whole case we find no 
prejudicial error. 


AFFIRMED. 
FLANSBURG, J., not sitting, 
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RACHEL HARDIN ScuUDDER ET AL., APPELLANTS, V. JOHN 
W. EVANS ET AL., APPELLEES. 


Frrep DECEMBER 4, 1920. No. 21161. 


1. Wills: Probate. Parties interested in the denial of the probate of 
a will must proceed on the assumption that the proponent will pro- 
duce evidence at the hearing that the will was legally executed. 


PropateE: SeEtrrina ASIDE IN Equity. In an equitable pro- 
ceeding to set aside the probate of a will on the ground that it was 
obtained by fraud and false testimony, the plaintiifs must allege 
and prove that they exercised due diligence before the hearing, 
and that the failure to obtain a proper decision was not attributanle 
to their own fault or negligence. 

. Where in such an action it 1s not shown 
that the parties who would be benefited in any manner procured 
or caused false testimonys, to be given by the witness, who, it ia 
alleged, gave such testimony, and no fraud is shown extrinsic 
to the record, the decree will not be set aside on that ground. 


APPEAL from the district court for Furnas county: 
Ernest B, Perry, JuDen. Affirmed. 


Ringer, Bednar & King, for appellants. 


Lambe & Butler, contra. 


Letron, J. 

Plaintiffs are sons and daughters of a deceased sister 
of Elijah Manning, who died March 11, 1917. He execu- 
ted an instrument on February 15, 1915, which was 
afterwards probated and allowed as his last will and testa- 
ment. By the terms of the will his personal property and 
a life estate in the realty were to go to the widow, Ellen 
Manning, with remainder in fee to his sister, Elizabeth 
Sherman, subject to the payment by her of $500 to each 
of the plaintiffs. He left a valuable estate in this state 
and in Illinois. The will was probated on April 27, 1917, 
on the petition of the widow, who afterwards refused to 
take under it and elected to take her distributive share 
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under the law. An administrator with the will annexed 
was appointed. In May, 1918, he filed his final report and 
asked to be discharged. Plaintiffs filed objections to the 
final report, and a petition to set aside the decree pro- 
bating the will. This was denied and no appeal was taken. 

In September, 1918, this suit was brought on the equity 
side of the county court, seeking to set aside the probate 
of the will, the grounds alleged being that the purported 
will was admitted to probate on the testimony of one of 
the subscribing witnesses; that in fact there was only 
one witness to the will who signed in the presence of the 
testator, and this fact was fraudulently concealed by 
the two persons whose names appeared thereon as wit- 
nesses, C. M. Evans and his brother, J. W. Evans, who 
was afterwards appointed administrator; that the broth- 
ers had great influence over the deceased; and were es- 
pecially friendly with the defendant Elizabeth Sherman, 
and they fraudulently conspired to induce testator to give 
most of his property to Mrs. Sherman; that at the time 
the instrument was offered for probate the petitioners did 
not know the facts and had no knowledge of such facts as 
to cause them to make inquiry concerning the ground of 
invalidity; that at the hearing C. M. Evans was exaniined 
as to the execution of the will, and testified, but John W. 
Evans, who did not subscribe as a witness in the presence 
of the testator, did not testify, and they thereby fraudu- 
lently procured the decree of probate. 

The answer pleads the validity of the will and probate, 
res adjudicata, failure to appeal, the short statute of 
limitations where judgments are sought to be opened, and 
estoppel of one plaintiff by acceptance of benefits conferred 
by the will. The court found generally for defendants, and 
plaintiffs have appealed. 

There is no proof of undue influence or of mental] in- 
competency. The question presented is whether plain- 
tiffs have shown any grounds in equity for setting aside the 
former decree probating the will. 
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The evidence shows that plaintiffs each had a copy of 
the will before the time set for the hearing. Mrs. Hox- 
worthy, one of plaintiffs, on her own behalf and on behalf 
of the other plaintiffs, through a firm of lawyers in Illinois, 
where she resided, employed a local attorney to represent 
her interests at the hearing. He appeared and asked for 
a continuance on the ground that his client desired to 
contest, but no objections were filed and no reason was 
given why the will should not be probated. The motion 
to continue was overruled, and, there being no objections 
on file, the will was probated on the testimony of one 
subscribing witness under section 1304, Rev. St. 1913, 
which provides that, if no contest is made, the will may be 
probated on the testimony of one of the subscribing wit- 
nesses. No appeal was taken. 

Mrs. Scudder, another of the plaintiffs, went to Furnas 
county about the middle of May, 1918, and ascertained 
from Mrs. Fisher and Mrs. Manning that they believed 
John Evans was not present when the will was signed. 

The question is whether a decree of probate should be 
set aside on application made more than a year after its 
rendition upon the sole ground that a witness, not a party 
to the proceedings, or in any wise interested therein, so 
far as the evidence shows, testified falsely at the hearing. 
An extended experience of the general inaccuracy of ob- 
servation and of the frailty of human nature as exhibited 
on the witness stand convinces the writer that, if judg- 
ments may be opened up and set aside on the sole ground 
that testimony given at the hearing was false or even per- 
jured, then comparatively few judgments would be con- 
clusive.. It is in the highest degree essential to the wel- 
fare of the community, and to the respect which should be 
given to and the confidence which ought to exist in the 
judgments of a court, that they should not be set aside 
unless upon the strongest and most convincing grounds. 
Since the title to much of the real estate in the state de- 
pends upon the conclusiveness of a decree of probate, it is 
evident that it ought not to be set aside except for the 
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strongest of reasons and in accordance with established 
rules. It is seldom, indeed, that a judgment may be 
opened on account of perjured testimony. It is only when 
an interested party may have participated in, or conspired 
to commit, a fraud upon’ the court. The principles ap- 
plicable are well stated by Mr. Justice Miller in United 
States v. Throckmorton, 98 U. 8. 61. After an examina- 
tion of a number of cases, the opinion says: 

“We think these decisions establish the doctrine on which 
we decide the present case, namely, that the acts for which 
a court of equity will on account of fraud set aside or 
annul a judgment or decree, between the same parties, 
rendered by a court of competent jurisdiction, have re- 
lation to frauds, extrinsic or collateral, to the matter 
tried by the first court, and not to a fraud in the matter 
on which the decree was rendered. That the mischief. of 
retrying every case in which the judgment or decree 
rendered on false testimony, given by perjured witnesses, 
or on contracts or documents whose genuineness or 
validity was in issue, and which are afterwards ascertained 
to be forged or fraudulent, would be greater, by reason 
of the endless nature of the strife, than any compensation 
arising from doing justice in individual cases.” 

An exhaustive note on the subject is found in 10 L. R. 
A.n. 8s. 216, to cases of Graves v. Graves, 132 Ia. 199, and 
Bleakley v. Barclay, 75 Kan. 462, 10 L, R. A. n. s. 230. The 
same principles have been stated by this court in Munroe 
v. Callahan, 55 Neb. 75, Barr v. Post, 59 Neb. 361, Secord 
v. Powers, 61 Neb. 615, and Miller v. Estate of Miller, 69 
Neb. 441; and in the same caseg the necessity to show that 
due diligence has been exercised by plaintiff is also stated. 
Was due diligence exercised? There is no showing that 
the facts testified to by Mrs. Manning and Mrs. Fisher 
could not have been ascertained at any time after the 
death of Mr. Manning upon due inquiry of Mrs. Manning. 
It is true that Mrs. Fisher was absent from the state 
during a considerable portion of the time which elapsed, 
but there is nothing to show that Mrs. Manning could not 
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have furnished the information just as freely and fully 
before the will was probated as thereafter. Mrs. Scudder, 
one of the plaintiffs is a resident of the state, and, ap- 
parently, as soon as she went to Furnas county and made 
inquiry, she ascertained the facts to which these wit- 
nesses testify. The law expects that those interested in 
a matter coming up for hearing before a court will fully 
inform themselves of the facts upon which their side of 
the controversy depends before the hearing, or, if there 
is not sufficient time to do so, that they make their grounds 
of defense or matters of objection known, so that the 
court, upon their application for a continuance, may be 
advised that a real and substantial controversy and dis- 
" pute exists. There is no evidence that any of the bene- 
ficiaries under the will conspired or confederated together 
with the attesting witness in any degree to secure its 
fraudulent probate, and the record does not show such 
diligence on the part of plaintiffs as to entitle them to have 
the decree probating the will set aside. 
AFFIRMED. 


Orro BIRDHEAD v. STATE OF NEBRASKA. 
Firep DecemMBER 4, 1920. No. 21694. 


Criminal Law: Motor VEHICLE AcT: CoNsTITUTIONALITY. Chapter 160, 
Laws 1919, entitled “An act to amend section 1, of chapter 200, 
Session Laws of 1917, entitled ‘An act relating to the stealing 
buying or concealing of automobiles and motorcycles,’ to declare 
what facts shall be considered prima facie evidence of guilt, and 
to provide for including different counts in the same indictment,” 
is not violative of the constitutional provision that “no bill shall 
contain more than one subject, and the same shall be clearly 
expressed in its title.” Const., art. III, sec. 11. 


Error to the district court for Knox county: WILLIAM 
V. ALLEN, Jupee. Affirmed. 
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E. A. Houston, for plaintiff in error. 


Clarence A. Davis, Attorney General, J. B. Barnes and 
P. H. Peterson, contra. 


LETTON, J. 

Plaintiff in error was convicted of the theft of an auto- 
mobile. The question now raised relates to the validity of 
the act of 1919, under which petitioner alleges he was 
prosecuted. 

The complaints are that the act contains more than one 
subject, and that the title is not broad enough to cover its 
scope. Thetitleis: ‘An act to amend section 1 of chapter 
200, Session Laws of 1917, entitled ‘An act relating to the 
stealing, buying or concealing of automobiles and motor- 
cycles,’ to declare what facts shall be considered prima © 
facie evidence of guilt, and to provide for including differ- 
ent counts in the same indictment.” 

The first portion of section 1 treats of the stealing of an 
automobile or motorcycle, and of the receiving, buying 
or concealing of the same, knowing the same to have been 
stolen. Plaintiff in error concedes that these constitute one 
subject. The section further provides: “Or who conceals 
any automobile or motorcycle thief, knowing him to be 
such, shall be deemed guilty of a felony,” etc. It is argued 
that the elements which go to make up one crime do not re- 
late to nor are they interwoven in any way with the other. 
We are not of this opinion. A statute which relates to the 
stealing, buying or concealing of an article is sufficieatly 
broad in its title to cover any act connected with or inci- 
dental to the crime, such as attempts to commit it, aiding 
or abetting the criminal, the protection and concealment of 
the thief, or the stolen property. The general subject is the 
prevention of automobile stealing, and any act having a 
reasonable relation and germane to the general purpose 
does not constitute a separate subject under the meaning 
of the constitutional provision. 

That the title is not broad enough to include the conceal- 
ment of an automobile thief, or the punishment of one who 
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receives an automobile, is the next contention. It is not 
essential that a title contain an index of everything con- 
tained in the act. The purpose of this provision of the con- 
stitution “is to prevent surreptitious legislation. If a bill 
has but one general object, no matter how broad that ob- 
ject may be, and contains no matter not germane thereto, 
and the title fairly expresses the subject of the bill, it does 
not violate this provision of the Constitution.” Van Horn v. 
State, 46 Neb. 62. 

It is argued that the act is void because the title fails 
to mention any penalty, while one is specified therein. 
This point has been decided otherwise in State v. Powers, 
63 Neb. 496, in which it was held an act, “the title of 
which is ‘An act to provide for the betier protection of the 
earnings of laborers, servants and other employees of 
corporations, firms or individuals engaged in interstate 
business,’ comprehends legislation providing for the punish- 
ment of those who violate the provisions of the act by 
doing the things therein declared unlawful.” In the opin- 
ion itis said: “There is but one object to be accomplished, 
and that is protection. This is secured by resorting to 
means that will effectively prevent the prohibited acts, and 
the legislature doubtless believed this could best be ac- 
complished by imposing a liability both civil and penal.” 

An extended examination of cases upon the subject may 
be found in that opinion. Sandlovich.v. State, 104 Neb. 
169. No other points argued are necessary to consider. We 
find no error in the record. 

AFFIRMED. 


FarMErs LUMBER & Hay COMPANY, APPELLANT, Vv. HENRY 
SHALD ET AL., APPELLEES. 


Firep DECEMBER 4, 1920. No. 20991. 


Mechanics’ Liens: Equity. Equity may require a lumber dealer, who 
bound himself as surety on a contractor’s agreement to construct 
a building and turn it over to the owner free from mechanics’ liens 
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for a specific price, to respect his suretyship, where he furnished 
lumber to the contractor and filed a mechanic’s lien, which, 
when added to payments made by the owner for materials and 
labor as the work progressed, exceeded the contract price, though 
some of such, payments were made without estimates of the archi- 
tect in violation of the building contract. 


APPEAL from the district court for Holt county: ROBERT 
R. Dickson, JupGE. Affirmed. 


M. F. Harrington and J. J. Harrington, for appellant. 
John P. Breen, A. R. Oleson and R. H. Olmsted, contra. 


Rose, J. 

This is an action to foreclose a mechanic’s lien for 
materials furnished by plaintiff and used in the construc- 
tion of a dwelling-house on land owned by defendant Henry 
Shald in Holt county. Shald entered into a contract which 
obligated Samuel W. Rector, building contractor, to 
construct a dwelling-house according to adopted plans 
and specifications, and, when completed, to turn it over 
to Shald free from mechanics’ liens for the agreed price 
of $3,450. For materials and labor furnished in the con- 
struction of the building Shald paid to persons entitled 
thereto $2,909.20, and owes plaintiff the difference between 
that sum and the contract price, or $540.80, with interest 
from December 24, 1913. For materials furnished by 
plaintiff to the contractor, the latter owes $900, with inter- 
est from December 24, 1913. It is for Shald’s failure to pay 
in full this claim against Rector that foreclosure is sought. 
Shald concedes his liability for the difference between 
the contract price and the payments made, but he denies 
further liability to plaintiff. This partial defense is 
based on a plea in Shald’s answer that plaintiff was surety 
on the contractor’s bond, and was thus bound by Rector’s 
obligation to construct the dwelling-house for $3,450 and to 
turn the completed building over to Shald free from me- 
chanics’ liens. The reply. to the answer contains the plea 
that Shald paid claims without estimates of the architect, 
and failed to limit his payments to 75 per cent. of the value 


N 
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of the labor and materials furnished, thus violating the 
building contract and releasing plaintiff as surety on the 
contractor’s bond. The trial court found that plaintiff, 
as surety, had not been released, and ordered a fore- 
closure limited to the difference between the contract 
price and the sum of the payments made by Shald for ma- 
terials and labor, or $729.90, including interest. Plain- 
tiff has appealed. ’ 
If plaintiff as surety on the bond of the contractor is 
bound by the contractor’s obligation to turn over to Shald 
free from mechanics’ liens the completed dwelling-house 
for $3,450, plaintiff is not entitled in equity to a me- 
chanic’s lien for any part of its claim in excess of the con- 
tract price. The question presented by the appeal is the 
release of plaintiff from its obligations as surety. In this 
connection plaintiff invokes the doctrine that the owner 
of a building in course of construction releases the 
sureties on the contractor’s bond by violating the terms 
of the building contract. Bell v. Paul, 35 Neb. 240. 
There are reasons why the doctrine announced in the 
case cited should not be applied here. That was an action 
at law on the bond. The obligor there sued sureties who 
were entitled to stand on the strict letter of their obli- 
gations as favorites of the law. Here plaintiff itself is 
the surety, and is seeking in a court of equity to foreclose 
a mechanic’s lien against an obligor whom it had under- 
taken to protect from mechanics’ liens. Plaintiff in the 
present case is not a favorite of the law, because as a 
merchant it made use of its suretyship for the dual pur- 
pose of inducing Shald to engage Rector as building con- 
tractor and of selling to the latter for profit materials to 
be used in the coustruction of Shald’s building. Having 
come into a court of equity seeking affirmative equitable 
relief, plaintiff must abide by the rules of equity. Shald 
paid $1,200 for labor and materials on estimates of the 
architect, but made other payments without such esti- 
mates. Out of payments made by Shald plaintiff itself 
received at least $940.80, The purpose to which the con- 
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tractor devoted one payment of $100 is not shown, but all 
other payments made without estimates were for labor 
and materials. The claims for the sums paid would, ex- 
cept for such payments, have ripened into claims for me- 
chanics’ liens against which plaintiff as surety had obli- 
gated itself to protect Shald. When the building was 
completed Shald had retained approximately the per- 
centage required by the building contract, and plaintiff 
was not injured by the mere failure of Shald to make pay- 
ments only on estimates of the architect. Under these 
circumstances, equity will not permit the release of the 
surety, but will require it to perform the obligations of 
its suretyship as a condition of foreclosure. 
2 AFFIRMED. 


ALBERT JACKSON V. STATE OF NEBRASKA, 
Firep Decemper 4, 1920. No. 21532. 


Homicide: Surrictency or Evipence. Evidence held sufficient to sus- 
tain a conviction for murder in the first degree under instruc- 
tions free from error. 


Error to the district court for Douglas county : WILLIAM 
A. Repick, JuDGE. Affirmed. 


Frank O’Connor and Richard S. Horton, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and J. B. Barnes, 
contra. 


Ross, J. 

In the district court for. Douglas county Albert Jackson, 
defendant, was convicted of murder in the first degree, and 
for that felony was sentenced to the penitentiary for life. 
As plaintiff in error he has presented for review the record 
of his conviction. 
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Defendant admitted that he shot and killed Roy Teeter, 
the victim of the homicide, on an approach to the Locust 
street viaduct in Omaha on the afternoon of May 10, 1919, 
but he urges self-defense as a justification, and insists 
that there is no evidence of murder either in the first or in 
the second degree, and that the court erred in giving in- 
structions which permitted the jury to find him guilty of 
homicide in a higher degree than manslaughter. In other 
words, defendant contends that evidence of deliberation, 
premeditation and malice is wanting, and that he acted 
“without malice’ and “upon a sudden quarrel,” if not in 
self-defense. The position thus taken is untenable, when the 
evidence and the instructions are impartially considered. 

The tragedy occurred on a public street in daylight. 
Eyewitnesses testified to the following facts: Defendant 
was city dog-catcher. While he and William Hockley, 
both armed, were in an automobile driven by the latter 
around a short, right curve, up grade,.on an approach to 
the viaduct mentioned, they ran into a two-horse team 
attached to a wagon occupied by Joseph McCool and Bert 
Mitchell, who were going down grade in the opposite 
direction along the other side of the curve. As a result 
of the collision the wagon tongue was broken and the har- 
ness was injured. Beginning with McCool, whose property 
had been damaged without fault on his part, there was an 
exchange of harsh words: between him and defendant. 
Both dismounted, and while McCool, a man about 60 years’ 
old, was at the heads of his horses, he was violently struck 
on the head by defendant. During the assault on McCool 
defendant had a gun in one hand. At this point Roy 
Teeter, a young man who was unarmed, but who happened 
to be near, walked up to defendant, reproached him for 
striking an old man, and knocked him down with a blow 
from a naked fist. Here Hockley, who had driven the 
automobile occupied by him and defendant into McCool’s 
team, interfered, and, using a revolver as a weapon, forced 
Teeter back a distance estimated by one witness at 15 feet 
and by another witness at about 40 feet. In the meantime 
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defendant got onto his feet, and, disregarding an admoni- 
tion by Hockley, shot Teeter though the heart, while, with 
lifted empty hands, Teeter was imploring defendant not to 
shoot. There is abundant evidence of these facts. The 
jury were justified in finding beyond a reasonable doubt 
that defendant had time for deliberation, premeditation 
and the promptings of malice, within the meaning of the 
criminal law; that these were all elements of the felonious 
act, and that defendant was not in real or apparent danger 
from Teeter when the fatal shot was fired. In this view © 
of the evidence every right of defendant was protected by 
the trial court. Under a correct charge the jury were 
free to acquit defendant on the ground of self-defense, or 
to find him guilty of manslaughter, or of murder in the 
second degree, or of murder in the first degree. On 
sufficient evidence he was found guilty of murder in the 
first degree, but the death penalty was not imposed. There 
ig no error in the record. ; 
AFFIRMED. 


ALPHEUS GADDIs V. STATE OF NEBRASKA, 
Fitep Decemser 4, 1920. No. 21578. 


1. Disturbing Religious Meeting. Without violating the statute for- 
bidding the disturbance of q religious meeting, a member of a 
church, if permitted by its precepts and usages, may, in a becoming 
manner with good motives, interrupt a minister in the midst of a 
sermon to correct an utterance at variance with the established 
tenets or rites of such church. 


INSUFFICIENCY oF Evipence. Conviction for disturbing a 
religious meeting held not sustained by the evidence. 


Erexor to the district court for Furnas county: CHARLES 
E. Evprep, JupcE. Reversed and dismissed. 


Frank J. Munday and J. F. Fults, for plaintiff in error. 


Clarence A. Davis, Attorney General, and J. B. Barnes, 
contra. 
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Rose, J. 

In the district court for Furnas county Alpheus Gaddis, 
defendant, was convicted under the accusation that on 
November 9, 1919, he did “unlawfully interrupt and 
molest a certain religious society, to wit, the Christian 
Church of Beaver City, Nebraska, and the members thereof, 
while said members were met together for the purpose of 
worship.” Rev. St. 1913, sec. 8754. For that misdemeanor 
defendant was sentenced to pay a fine of $15 and costs 
of prosecution, taxed at $23.30. Ags plaintiff in error he 
presents for review the record of his trial. 

The principal assignment of error is the insufficiency of 
the evidence to sustain the conviction. Under this head it 
is argued that there was an utter failure to prove that de- 
fendant violated any statute of the state or any rite, disci- 
pline, rule or usage of the church society, or that he unlaw- 
fully interrupted or molested the religious meeting or any 
member of the congregation, or that he acted in an improper 
or disorderly manner. In this connection it is further 
argued that interruption of a religious service is justified, 
if it results from the exercise of a lawful right becomingly 
asserted. 

Apparently relying on the right to charge the offense in 
the language of the statute, the prosecutor did not mention 
in the information any specific act or acts constituting 
a misdemeanor. What defendant did, if anything, to 
justify -his conviction must therefore be found alone in 
the testimony of witnesses. In describing what wag said 
and done the witnesses were not entirely harmonious, but 
the material facts are not in dispute. Defendant was a 
charter member of the Christian Church of Beaver City, 
a religious society which had been in existence for 30 years. 
For Bible school, preaching and communion the congrega- 
tion convened Sunday morning, November 9, 1919. The 
minister’s text was the Lord’s Supper or the Communion. 
In the midst of the sermon.the minister said, in substance, 
that the deacons in conducting communion services had 
a right to pass a member whom they believed to be un- 
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worthy. At this point defendant arose from his pew and 
interrupted the discourse. Some of the expressions direct- 
ed to the minister by defendant, as recollected by witness- 
es, may be paraphrased as follows: “You are preaching 
wrong.” “You have gone too far.” “You are touching on 
a matter between the communicant and God Himself.” 
Defendant’s own version of what he said to the minister is: 
“You have no authority for what you are saying. You 
have already said too much.” After interrupting and 
correcting the minister, defendant, without leaving his 
place, turned his back to the pulpit, asked permission to 
speak, and addressed the congregation, saying, among 
other things, in respect to communion, that no one had 
a right to judge another, and referring to the following 
passages from the Scriptures: 

“But let a man examine himself, and so let him eat of 
that bread, and drink of that cup. 

“For he that eateth and drinketh unworthily, eateth and 
drinketh damnation to himself.” 1 Cor. 11: 28, 29. 

In speaking, defendant made no gestures, His ap- 
pearance indicated sincerity. He talked a good deal like 
the minister, who remained standing during the interrup- 
tion, afterward offered a prayer, finished his sermon, and 
dismissed the congregation. There is some evidence of 
a commotion in the meantime, during which at least two 
persons left the building. When defendant asked permis- 
sion to address the congregation, no audible objection was 
made. During his remarks, however, the choir, it seems, 
voiced a protest by an impromptu musical service, It is 
. manifest from undisputed evidence that defendant inter- 
rupted a religious meeting, but it is not every interruption 
that constitutes a violation of law. Without violating 
the statute forbidding the interruption of a religious meet- 
ing, members of the society may repel a lawless invasion 
either from without or from within. Under the same prin- 
ciple a member of a religious society, if permitted by its 
precepts and usages, may, in a becoming manner with good 


motives, interrupt a minister to correct utterances at 
105 Neb.—20 
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variance with established tenets or rites. Otherwise free- 
dom of worship and free speech might be impaired by 
bigotry and false doctrines. The proper and orderly ex- 
ercise of these rights, though resulting in a commotion 
during a religious meeting, is not punishable in a criminal 
court. Defendant no doubt reasoned in his own mind that 
Silence on his part would imply his consent to a discipline 
depriving his brethren, without accusation or hearing, 
of the sacred right of communion on the mere belief of 
deacons that the brethren were unworthy. Under such 
circumstances he had a right to speak, even in the midst 
of a sermon, unless he had by some means committed him- 
self to silence. He was a part of the religious society 
and as such was entitled, like other members, to its privi- 
leges and rites. The undisputed evidence shows that the 
utterance of the minister, when interrupted, was contrary 
to the doctrines of his church, and that defendant as a 
member thereof was within his rights in interrupting the 
meeting to correct the mistake. There is no evidence that 
defendant in exercising the privilege of interruption 
violated any established rule, usage, doctrine or rite of the 
Christian Church of Beaver City. For want of such proof 
the prosecution fails, The judgment of the district court 
is therefore reversed and the prosecution dismissed. 
REVERSED AND DISMISSED. 


Morrissey, ©. J., not sitting. 


° 


JOSEPH MCCLENEGHAN, PLAINTIFF, V. CHARLES A. POWELL 
ET AL., APPELLANTS: CLIFFORD MCCLENEGHAN, 
APPELLEE. 


Firen DeceMprr 4, 1920. No. 21117. 


1. Witnesses. A party litigant is bound by statements made in his 
cross-examination that are at variance with and less favorable to 
himself than statements made by him in the direct examination 
on the same subject-matter. 
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2. Vendor and Purchaser: DeEFeRRED PAYMENTS: INTEREST: RENT. 
Equity will not permit a vendee to enjoy the rentals that are de- 
rived from land for which he has not paid and at the same time 
permit him to escape payment of interest to the vendor on the 
unpaid purchase price, unless a tender has been made of such pur- 
chase price and kept good. 

- When, in an action for specific 
performance, a vendee of land recovers judgment against the ven- 
dor for rent, he cannot escape payment of interest to the vendor 
on a deferred payment of the purchase price, unless it clearly ap- 
pears that he either borrowed or exclusively appropriated the 
money used for such payment, and that he received no benefit 
therefrom, and that the money was held continuously, unused and 
in readiness to be paid to the vendor; with notice to him that it 
was subject to his order upon fulfilment of his part of the contract 
of sale. 


AppPeaL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGr. Modified, and reversed in 
part, with directions. 


Murphy & Winters, for appellants. 
William R. Patrick, contra. 


Dean, J. 

Joseph McCleneghan, plaintiff, wags the owner of a real 
estate mortgage that he foreclosed on 149 acres of land in 
Douglas county. The land was owned by Charles A. 
Powell subject to the life estate of his mother, Elizabeth 
Powell. As party defendants plaintiff joined Charles A. 
and Catherine Powell, his wife; Elizabeth Powell, his 
mother; Emi] Walstat, tenant then in possession under 
a five-year lease; First State Bank of Alliance; and Clif- 
ford McCleneghan, plaintiff’s son. The issues in the 
present case are raised solely by the cross-petition of Clif- 
ford McCleneghan, the answer of the Powells thereto, and 
the cross-petitioner’s reply. 

In his cross-petition Clifford McCleneghan prayed for 
specific performance of a contract for the purchase of the 
land in suit from the Powells, alleging that he, as vendee, 
and the defendants, Charles A. Powell and Elizabeth 
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Powell, his mother, as vendors, entered into a contract 
May 22, 1917, by the terms whereof he agreed to buy and 
the Powells agreed to sell and convey the land to him, free 
of incumbrances, for $21,000, of which $1,000 was paid at 
the time, the deferred payment of $20,000 to be made 
March 1, 1918, and possession of the land to be given on 
that date. Sometime before March 1, 1918, the Powells 
informed McCleneghan that they could not deliver posses- 
sion of the land at the time agreed upon, namely March 1, 
1918, because defendant Emil Walstat was in possession 
under a lease from Mrs. Elizabeth Powell that would not 
expire until March 1, 1921. Subsequently, however, the 
cross-petitioner obtained title and possession March 1, 
1919, so that the controversy herein ag to the respective 
rights of the parties growing out of possession, rentals, 
and interest on the deferred purchase price, has to do 
with the year beginning March 1, 1918, and ending March 
1, 1919. 
Cross-petitioner McCleneghan alleged that he sus- 
tained damages because of the Powells’ failure to convey 
the land and deliver possession March 1, 1918, as the con- 
tract provided. For the damages so alleged the court 
found the rental value to be $1,492.50 from March 1, 1918, 
to March 1, 1919, and for this sum judgment was rendered 
against the Powells. On February 18, 1919, the court 
decreed specific performance, and in a supplemental 
decree, on April 23, 1919, found and decreed that the 
Powells were not entitled to any interest on the unpaid 
purchase money from March 1, 1918, until February 25, 
1919, that being the date when the remainder of the 
purchase money was paid into court by cross-petitioner 
Clifford McCleneghan. The defendants Powell appealed. 
Cross-petitioner McCleneghan alleged, and the Powells 
denied, that the annual rental value of the land in suit 
was $1,500, and that he sustained damages in that sum 
because of the failure of the Powells to convey the land 
and deliver possession March 1, 1918, as the contract pro- 
vided. With respect to rental value, Joseph McCleneghan 
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testified on the part of the cross-petitioner that he lived 
in the vicinity of the land in suit about 29 years; that for 
the past 15 years he resided in Omaha, where he was en- 
gaged in the live stock commission business; that prior 
thereto he farmed in the Powell vicinity about 20 years; 
and that the rental value of the farm for the year in ques- 
tion was $10 an acre. It seems that he based his opinion 
in part on his own general knowledge of rental values and 
in part upon the rent that he said he could have obtained 
for the Powell farm from Gus Wedburg, who he said would 
have rented the land from him if it had been in his pos- 
session, Elsewhere in the record it was stipulated that 
Gus Wedburg, if present, would testify that he would have 
given $10 an acre rent for the Powell land for the years 
1918 and 1919. It seems though that such testimony, even 
if produced, would have lost much, if not all, of its proba- 
tive value from the fact that defendant Walstat was in 
possession of the land for both of those years under the 
Powell lease. Joseph Gibbons testified that the rental 
value was about $10 an acre; that he rented an 80-acre 
farm five miles away to a Mr. McCormick for $10 an acre. 
McCleneghan and Gibbons were the only witnesses called 
by the cross-petitioner on this question. 

John Mangold testified on the part of defendants re- 
specting the rental value for the year ending March 1, 
1919. Both the cross-petitioner and the defendants 
Powell Jay stress on his evidence. The cross-petitioner 
points out that, while Mangold fixed the rental value at 
$4 to $5, he testified that “Joe Gibbons got $10 per acre 
in 1918 for much poorer land and farther from town than 
the Powell farm.” On this point defendants in their brief 
point out that, when Mangold was asked about the Gibbons 
land having rented for $10, he said it “was begging for a 
tenant, but that a Mr. McCormick, who had another farm, 
had his farm sold out from under him, and he said he had 
to have something to do that year, so he took a chance at 
it.’ Neither party took exception to the statements so 
made by the other on this point in their respective briefs, 
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Besides Mr. Mangold, four or five witnesses, resident 
in the Powell vicinity from seven to twenty years, testi- 
fied on the part of the defendants respecting the rental 
value of the Powell farm for the year in question and fixed 
it at from $4 to $5 an acre. Some were tenants and some 
were landowners. One tenant paid $800 a year, beginning 
March 1, 1917, for a ten-year lease on 180 acres. Another 
paid $4 an acre. One of the rented tracts was separated 
from the Powell land by a railroad. A real estate dealer 
testified that $659 would be a fair rental value, It may 
be added that Mr. Walstat paid $650 rent for the land in 
question for the year ending March 1, 1919. It has been 
held that the selling price of land is some evidence of 
its value. Engel v. Tate, 203 Mich. 679. No reason ap- 
pears in the record to show why the same principle should 
not apply to the rental value ofthe land in question. We 
conclude that the weight of the evidence fairly shows that 
the cross-petitioner’s recovery should have been $5 an acre, 
that being a reasonable rental value for the Powell farm 
for 1919. 

Joseph McCleneghan, who acted for his son in the pur- 
chase of the land, was the only witness in the controversy 
over the payment of interest. It seems that on March 1, 
1918, he tendered to the defendants Powell two certified 
checks, exhibits 2 and 3, aggregating $20,000, that were 
subsequently withdrawn, as McCleneghan testified, “‘be- 
cause you (the Powells) couldn’t give possession.” On 
this important feature of the case the cross-petitioner, quot; 
ing Joseph McCleneghan’s direct examination, says in his 
brief: “As to whether the Powells were entitled to set-off 
interest on purchase money against damages for breaching 
their contract. Joseph McCleneghan testified, pp. 22, 23: 
Q. Now, Mr. McCleneghan, what is the fact as to whether 
or not—what was subsequently done with the money, the 
$20,000 represented by these two checks, exhibits 2 and 3? 
A. Well, I held it ready to make the payment when they 
conveyed the property. Q. And had this $20,000 at all 
times been ready to be turned over to the Powells at any 
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time they saw fit to carry out the terms of their contract of 
sale with Clifford McCleneghan? A. Yes, sir. Q. Has 
Clifford McCleneghan or yourself received any interest 
‘upon said $20,000 or any benefits from the use of it since 
the 1st day of March, 1918, up until the entry of the decree 
of this case on February 18, 1919? A. No, sir.” The rec- 
ord shows that on the cross-examination he testified: “Q. 
Now, where did you get this $21,000—the Live Stock 
Bank? A. Yes, sir. Q. In the shape of a cashier’s check? 
A. Certified check. Q. Did you borrow the money? A. 
I did part of it; yes, sir. Q. And you assigned this con- 
tract to get it? A. I did. Q. How long did you keep it? 
A. Well, I think two or three days. Q. As a matter of 
fact, you just went in the bank and made arrangements 
with the Live Stock Bank to get these cashier’s checks 
for the purpose of making the tender? A. Yes; if you 
will let me go into detail and tell you—Q. I am asking you 
that question, A. In the first place I went to the Federal 
Loan and borrowed $10,000. Q. Made an application to 
borrow it? A. Yes, sir; and the money was ready and 
they held that for four months. Q. That was held on 
account of some defects in the title? A. Yes, sir. Q. By 
March 1 that was all wiped aside and they were going 
to make the loan? A. They were, and they held the money. 
Q. You simply went in the bank and borrowed the money 
for a few days in order to make this deal? A. I gave 
them a note for it. I didn’t know but what you fellows 
would try to take snap judgment on me, and that note wag 
down there awhile.” 

On the question of interest the evidence is not satis- 
factory. Joseph McCleneghan was the only witness on 
this point and knew all about this feature of the case, but 
his evidence, when considered in its entirety, is evasive 
and obscure. At one point in his cross-examination he 
testified that the borrowed money was kept “two or three 
days.” Later he testified that he either borrowed or made 
an application to borrow $10,000 from the Federal Loan 
Bank, and that “the money was ready and they held that 
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for four months.” If McCleneghan paid interest on or 
after March 1, 1918, for money that he borrowed to make 
the deferred payment in question he should have said so 
in plain language when given opportunity on the cross- 
examination. He did not do so. It is obvious that if he 
paid four months’ interest before March 1, 1918, for money 
borrowed to make the deferred payment, the Powells were 
not liable for such interest because the money. was not 
payable before that date. The statements made in the 
cross-examination do not support his statements in the 
direct examination. 

The cross-petitioner elected to sue for the rental value 
and then sought to evade the payment of interest. Equity 
will not permit a vendee to enjoy the rentals that are de- 
rived from land for which he has not paid and at the same 
time permit him to escape the payment of interest to the 
vendor on the unpaid purchase price unless a tender has 
been made of such purchase price and kept good. Craig 
v. Greenwood, 24 Neb. 557; Jordan v. Jackson, on rehear- 
ing, 76 Neb. 26. Evidently the court found against the 
defendants with respect to interest on the theory that the 
cross-petitioner, or those acting for him, had either bor- 
rowed or exclusively appropriated $20,000 and that the 
money was held continuously from March 1, 1918, unused: 
and in readiness to be paid to the defendants Powell upon 
fulfilment of their part of the contract, and that the 
Powells had knowledge of this fact. But this state of 
facts does not appear in the record. Hence we conclude 
the defendants Powell are entitled to the lawful rate of 
interest upon $20,000, the deferred purchase price, from 
March 1, 1918, until February 25, 1919, that being the date 
when it was paid into court. 

The rule in this class of cases; and one that conforms 
to equitable principles, is well stated in Bostwick v. Beach, 
105 N. Y. 661, wherein this was said by the court: “Where 
specific performance of a contract for the sale of land is 
decreed, the court will, so far as possible, place the parties 
in the same position they would have been in if the con- 
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tract had been performed at the time agreed upon. The 
yendor is regarded as trustee of the land for the benefit 
of the purchaser and liable to account to him for the rents 
and profits or for the value of the use and occupation, and 
the purchaser, as trustee of the purchase money unpaid 
and chargeable with interest thereon, unless it has been 
appropriated and no benefit has accrued to him from it.” 

In Beckwith v. Clark, 188 Fed. 171, the court held: “The 
general rule is that from the time when a contract of sale 


of land should be performed the land is in equity the . 


property of the vendee held by the vendor in trust for him, 
and the purchase price is the property of the vendor held 
in trust for him by the vendee, and that upon specific 
performance the vendor is liable to account for the rents 
_ and profits and the vendee for the interest on the purchase 
- price. There is this exception to the rule: That where 
the vendor fails or refuses to convey at the time for per- 
formance, and the vendee, to the knowledge of the vendor, 
deposits and keeps the purchase price subject to the order 
of the vendor upon his delivery of his deed, and derives 
no benefit from it, the vendor must account to the vendee 
for the rents and profits of the land, but the vendee is not 
liable for the interest on the purchase price.” To sub- 
stahtially the same effect is Powell v. Martyr, 8 Ves. Jr. 
Ch. Rep. (Eng.) 146; 36 Cyc. 754, 755. 

We have examined the case de novo. The judgment 
with respect to rent is modified to conform to the views 
expressed herein. The judgment against the defendants 
Powell on the question of interest is reversed, with di- 
rections that a judgment be entered in their favor in 
conformity with the views expressed in this opinion on 
that subject. 

JUDGMENT ACCORDINGLY. 


v 
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STATE OF NEBRASKA, APPELLEE, V. FRANK CERSCIRNELLO: 
E. N. CERNEY, APPELLANT. 


FILED DECEMBER 4, 1920. No. 21237. 


1, Recognizances: ForreirurE. A recognizance given in a criminal 
action conditioned for the appearance of the accused before the 
district court “from day to day, to answer unto the charge pre- 
ferred against him, * * * and not to depart from the court 
without its leave and to abide the orders and judgments of the 
court,” can only be forfeited during the term at which it was given. 
To hold the surety liable for the nonappearance of the accused, 
he must be called and his default entered during the term at 
which the recognizance was taken. 

If the term of the district court in which an ac- 

cused is recognized to appear adjourns without entering his 

default and without forfeiting the recognizance, the surety cannot 
afterwards be held liable thereunder. 

Construction. A recognizance is a contract with the 

state ordinarily entered into by the surety without consideration. 

It follows that its terms should be strictly construed. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, Jupau. Reversed. 


William Simeral, for appellant. 


W. Wz. Slabaugh and Abel V. Shotwell, contra. 


DEAN, J. 

’ This is a suit to recover the penalty on a recognizance 
entered into by Frank Cerscirnello, as principal, and E. N. 
Cerney, as surety, for the appearance of the principal in 
the district court for Douglas county under an informa- 
tion charging a felony. The court under section 9017, Rev. 
St. 1913, reduced the amount of the recovery, under the 
forfeited recognizance, from $1,000 to $500, and rendered 
judgment thereon against the surety for that sum, from 
which he appealed. 

Frank Cerscirnello was brought into the district court 
June 12, 1918, charged with robbery. He pleaded “not 
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guilty,” and upon his application, on the same day, the 
court fixed a recognizance for his appearance in the 
penal sum of $1,000, with E. N. Cerney as surety, and 
he was released from custody. The case was called for trial 
March 17, 1919, and upon the failure of Cerscirnello to ap- 
pear for trial the recognizance on that day “was ordered 
forfeited and a finding entered that the conditions of said 
bond had been broken.” It was stipulated “that the fuli 
September term of the said court intervened between the 
taking of the recognizance and the forfeiture thereof, and 
that during the September term of said court the said de- 
fendant Cerscirnello was not called for trial, and that said 
recognizance was not renewed at any time.” 

The recogitizance was conditioned for the appearance 
of Cerscirnello before the court “from day to day, to 
answer unto the charge preferred against him,’ and not 
to depart therefrom without leave and “to abide the orders 
and judgments of the court.” 

The parties agree there is only one disputed question 
in the case. .We think it comes within the rule announced 
in Hesselgrave v. State, 63 Neb. 807, wherein it is said 
that a recognizance in a criminal action conditioned that 
the defendant shall be and appear in court on the first 
day of the next term thereof to answer to the charge pend- 
. ing against him, and which provides that he will not 
depart the court without leave, and abide the order of the 
court, “is limited to the term at which it exacts the ap- 
pearance,” and that, “in order to default the defendant, 
he must be called at some time during the term set for hig 
appearance.” To the same effect is State v. Murdock, 39 
Neb. 521, wherein the recognizance was conditioned that 
the accused “shall be and appear before the district court 
on the first day of the next term thereof, and appear there- 
at from day to day to abide the order of the court.” It 
_ was there held that the appearance was limited to a term 
at which the appearance was exacted, and that “a con- 
tinuance of the cause to a subsequent term of court is not 
within the contract of the recognizance, and, if made, a 
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nonappearance of accused at the term to which the con- 
tinuance carries the cause is not a breach of such 
recognizance.” In 3 R. C. L. 41, sec. 47, it is said: 
‘Where a recognizance in a criminal case is conditioned 
‘that the principal appear at the next term and thereafter 
from day to day and not depart without leave,” and 
contains the further condition that he “ ‘shall abide the 
judgment of the court,’ the surety is bound for the appear- 
ance of the prisoner during the first term of the court 
only, and if the court adjourns without making any order, 
the sureties are exonerated from their recognizance.” 

_ Counsel for the state contend that neither the Hessel- 
grave case nor the Murdock ¢ase is in point, but we fail 
to see clearly the distinction between the condition of the 
recognizance in the case at bar and the two cited cases. 
True, the recognizance in both those cases used the expres- 
sion “on the first day of the next term thereof; the 
Murdock case adding these words, “and appear thereat 
from day to day.” If in the present case the surety can be 
held liable for the nonappearance of his principal after one 
term of court has intervened between the taking of the re- 
cognizance and its forfeiture, he could likewise be held if 
two terms or if any number of terms intervened, and this 
merely because the recognizance requires an appearance 
of the accused “from day to day.” In that case the obli- 
gation of the bondsman would have a beginning but might 
be without end. 

The giving of “bail bonds” grew out of the humanity of 
the law, and in a bailable offense the practice is encouraged 
by the state, in part no doubt on economic grounds. But 
if a recognizance, in a bailable offense, conditioned as in 
the present case and without other qualifying words, is 
held to require the appearance of the accused from day to 
day, without limitation as to the term of court at which 
he is to appear, under pain of forfeiture for nonappearance, 
few persons would assume the burdon of suretyship in a 
criminal proceeding. A recognizance is a contract with the 
state ordinarily entered into by the surety without con- 
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sideration. It follows that its terms should be strictly 
construed. The weight of authority seems to support the 
rule herein announced. 

The judgment is reversed and the cause remanded for 
further proceedings. 


‘ REVERSED, 


In rp APPLICATION OF HENRY B. BABSON, APPELLANT. 
IN RE APPLICATION OF GEORGE W. STEINMEYER, APPELLEE. 


Frtep DECEMBER 4, 1920. No. 21340. 


1. Waters: DerparTMEeNT or PusLic Works: Discretion. The depart- 
ment of public works is an administrative body. having quasi- 
judicial functions, and is invested with reasonable discretion in 
the exercise of its supervisory powers. 

: DIveRSION FoR Power Purposes: Extension or Time, The 

department of public works in event of abnormal conditions, such 

as those created by the world war, has discretion to extend the 
time within which the work of diverting water for power purposes, 
under a permit previously given, may be completed. 


: DEPARTMENT oF PUBLIC WorKS: FINDINGS: Revizrw, In the 
exercise of its supervisory powers, the findings and orders of the 
department of public works will not be disturbed, in the absence 
of an abuse of discretion. 


4, Evidence examined, and held that it sustains the findings aed or- 
ders of the department of public works. 


AppraL from the Department of Public Works. Order 
affirmed. 


Thomas, Vail & Stoner, for appellant. 


Hazlett, Jack & Laughlin and Rinaker, Kidd & Delehant, 
contra. . 


DEAN, J. 

Henry B. Babson, plaintiff, on May 7, 1918, filed his 
first application with the department of public works, 
hereinafter called department, for a permit to appropriate 
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water from the Big Blue river. By the terms of his applica- 
tion, No. 1511, he sought to appropriate water at the same 
point of diversion that is covered by George W. Stein- 
meyer’s application, No. 1262, that. was granted and ap- 
proved by the department July 26, 1915. Both applications 
contemplate the use of the water for power development 
by means of a hydro-electric plant. In Babson’s applica- 
tion there appears a statement that the proposed cost of 
the project will total $55,000, and that “the plant will be 
operated intermittently.” His application was disallowed 
December 27, 1918; the department making and entering 
the following findings and orders: 

“The above-entitled proceedings came on for hearing on 
the 20th of August, 1918, and was continued to later dates, 
at which hearings the parties were represented by counsel, 
and the testimony of witnesses was taken and briefs of 
counsel filed. Upon due consideration of the records in 
these proceedings, the testimony of witnesses therein, and 
the briefs of counsel submitted, this board is of the opin- 
ion that the application of Henry B. Babson, No. 1511 
(application of May 7, 1918), should not at this time be 
granted, and the application of George W. Steinmeyer 
and the permit issued to him be accordingly rescinded 
and forfeited unless the said George W. Steinmeyer shall 
neglect and fail to. comply with the order herein as fol- 
lows: That he proceed immediately, and within 30 days 
from this date, to the prosecution and construction of 
the work provided for under the permit granted to him 
by this board and shall prosecute the same to comple- 
tion as provided by law. The application of the said 
Henry B. Babson, No, 1511, is therefore at this time 
denied. Dated Dec. 27, 1918. (Signed) State Board 
of Irrigation, Highways and Drainage. Keith Neville, 
Governor. Willis E. Reed, Attorney Gen., by Charles 8. 
Roe, Deputy Atty. Gen. G. L. Shumway, Comm. P. L. & 
Bldgs.” 

An appeal was taken from that order to this court, and 
on March 20, 1919, we dismissed the appeal and remanded 
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the cause on the ground that the order appealed from was 
not a final order. It appears that on June 1, 1918, under 
the same application, No. 1511, Babson filed an additional 
application with the department, praying therein that de- 
fendant’s application be canceled. After several adjourn- 
ments a final hearing was had on October 21, 1919, plain- 
tiff’s application was dismissed, and his motion to dismiss 
and cancel defendant’s application was overruled. The de- 
partment held that the application of defendant “and the 
granting thereof are in full force and effect.” From “the or- 
der, ruling and judgment” so made and entered by the de- 
partment, plaintiff prosecuted the present appeal. 

Some time in April, 1917, shortly after the United 
States entered the world war, defendant Steinmeyer made 
application to the department for an extension of time in 
which to commence work and apply the water to beneficial 
use, on the ground that the nation was in need of all re- 
sources, both labor and material, to prosecute the war to 
a successful conclusion. The record shows, too, that 
Steinmeyer was about to enlist, and subsequently did en ist, 
in an Officer’s training camp, where he was stationed five 
months. The department thereupon granted his request, 
and, on April 28, 1917, “found, determined and ordered 
that the time in which to commence work under said ap- 
plication 1262 be extended to a date three months after our 
nation is at peace with our enemies, said extension of time 
not to extend over two-year period.”’ It appears that the 
extension was granted because of the nation’s urgent and 
imperative need of all available man power and construc- 
tion material, and also because of defendant Steinmeyer’s 
enlistment in the army. 

Plaintiff Babson argues that the department erred : “(1) 

' In entering the order of April 28, 1917, assuming to extend 
the time within which Steinmeyer should commence work. 
* * * (2) In entering the order of December 27, 1918, 
granting Steinmeyer 30 days additional within which to 
commence work, and in refusing to cancel his application 
and allow Babson’s (application). * * * (3) In enter- 
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ing the final order of October 21, 1919, overruling Babson’s 
application to cancel the application of Steinmeyer, and 
in denying Babson’s application to appropriate the water 
in controversy.” 

In view of the facts and the law applicable thereto, the 
order of the board must be sustained. On July 26, 1915, 
that being the date when defendant Steinmeyer’s applica- 
tion was granted and his application was approved, the or- 
der of the department provided, inter alia: “2d. The work 
of excavation or construction shall begin on or before 
January 25th,1916. 3d. The time of completing the work 
of construction shall extend .to Oct. Ist, 1917.” Under 
section 3418, Rev. St. 1918, and within six months after 
the approval of his application, and pursuant to the order 
of the department, defendant Steinmeyer filed a map and 
a report with the department showing that he surveyed 
and made soundings and excavations to find depth of bed 
rock and the like as a necessary part of the prosecution of 
the work in the erection of the plant. In passing, it may 
be noted that the department of public works is successor 
to the board of irrigation, highways and drainage, as pro- 
vided in Laws 1919, ch. 190. 

The court will, of course, take judicial notice of the world 
war and the conditions that grew out of that calamitous 
event. No person was immune from those conditions. 
From the record before us it plainly appears that defend- 
ant’s prosecution of the work was interrupted, not only by 
his enlistment in the officer’s training camp, but as well by 
the untoward war conditions that prevailed throughout 
the nation, and that for two years or more caused an almost 
entire cessation of constructive work of any sort, except 
such work as pertained to preparation for and prosecution 
of the war. The war period demanded the conservation of 
practically all material and man power for war purposes, 
and this demand was enforced by the federal government 
everywhere. The interruption of the work seems clearly 
to come within the meaning of the expression “unavoid- 
able cause,” as it is used in the act. 
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Plaintiff not only complains that defendant hag not 
performed the amount of work required by the statute, 
but he contends that he is without sufficient capital to 
finance the enterprise. We do not think the record sustains 
his contention. It is shown that after the order of De- 
cember 27, 1918, that gave to defendant a 30-day extension, 
beginning January, 1919, and up to and including October 
of the same year, approximateiy $40,000 had been expended 
on the project. In addition to the money so expended, 
it appears that provision has been made for funds that are 
ample to finance the work to completion. Aside from in- 
terruptions that are unavoidably caused and that arise 
from natural causes, the department is given certain dis- 
cretion with respect to the exercise of its supervisory 
powers. Kersenbrock v. Boyes, 95 Neb. 407. It may be 
observed that even now and the war ended two years, the 
times are not yet normal. - This ig seen in the cessation 
of public and private construction enterprises everywhere 
and in the housing conditions that prevail throughout the 
country. Of all this the court takes judicial notice. 

The department did not err. Its order is therefore 

AFFIRMED. 


FLANSBURG, J., dissents. 


MERCHANTS-MECHANICS First NATIONAL BANK, APPELLEE, 
vy. CAvERS ELEVATOR COMPANY, APPELLANT, 


Fitep DecemBer 4, 1920. No. 21141. 


1. Estoppel. ‘Where one by his words or conduct wilfully causes 
another to believe in the existence of a certain state of things, and 
induces him to act on that belief so as to alter his own previous 
position, the former is concluded from averring against the latter 
a different state of things as existing at the same time.” Grant 
v. Cropsey, 8 Neb. 205. 

2. Payment: Recovery. But where money is paid to another under 
the influence of mistake, that is, upon the supposition that a 
105 Neb.—21 
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specific fact is true, which would entitle the other to the money, 
but which fact is untrue, and the money would not have been paid 
if it had been known to the payor that the fact was untrue, an 
action will lie to recover it back. : 


3. Evidence examined, and held sufficient to sustain the judgment. 


APPEAL from the district court for Douglas county: 
CHARLES LusLin, JupGE. Affirmed. 


Smith, Schall & Howell, for appellant. 
McGilton & Smith and Gaines & Van Orsdel, contra. 


ALDRICH, J. 

This is an action at law wherein the Merchants- 
Mechanics First National Bank of Baltimore, Maryland, 
sues the Cavers Elevator Company to recover $3,283.51, 
with interest, alleged to have been paid out in error on a 
draft by the plaintiff and received by the Cavers Elevator 
Company, the defendant below and drawer of the draft. 
Both parties moved for a directed verdict, and the court 
rendered judgment for $3,283.51, with interest, in favor of 
plaintiff. Defendant appeals. 

The defendant is a corporation doing a general business 
in buying and selling grain, organized under the laws of 
Nebraska, with its principal place of business at Omaha. 
The plaintiff isa Maryland corporation, with its principal 
place of business at Baltimore, doing a general banking 
business under and by virtue of national banking laws of 
the United States. In January, 1917, defendant elevator 
company sold to Fahey & Company of Baltimore, 185,000 
bushels of wheat. The sale consisted of ‘several separate 
‘contracts, each contract calling for a certain amount of 
wheat. A portion of the wheat was shipped, and on April 
16, 1917, all but 20,000 bushels of the wheat had been 
shipped and paid for. On that date the Cavers Elevator 
Company drew a draft on Fahey & Company, payable 
to the Merchants National Bank of Omaha, for $3,283. 51, 
which was indorsed and sent to the plaintiff bank for col- 
lection. On or about April 21, 1917, the Merchants 
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National Bank of Omaha, after receiving notice of dishonor 
and protest, telegraphed the plaintiff bank for further in- 
formation as to the draft, and received a telegram that 
it had been paid. Plaintiff contends that the latter tele- 
gram Wag sent by mistake, the draft never having been 
paid. The draft was drawn by Cavers Elevator Company 
for the amount claimed to be due from Irahey & Company 
as interest and carrying charges on all the shipments of 
wheat. 

The defendant coutends that plaintiff is estopped to dis- 
pute the statement made that the draft was paid, or, in 
other words, that the plaintiff is estopped from asserting 
the truth. ; 

The rule has long been firmly established that “Where 
one by his words or conduct wilfully causes another to 
believe in the existence of a certain state of things, and 
induces him to act on that belief so as to alter his own 
previous position, the former is concluded from averring 
against the latter a different state of things as existing at 
the same time.” Grant v. Cropsey, 8 Neb. 205; Newman tv. 
Mwueller, 16 Neb. 523; Cain v. Boller, 41 Neb. 721; Brown 
v. Eno, 48 Neb. 588; Larson v. Anderson, 74 Neb. 361. 

We understand it to be the rule of law that before a 
person can sustain the plea of estoppel against another 
he must have relied upon and been injured by the facts 
as pleaded. Dent v. Smith, 76 Kan. 381. 

The record conclusively shows that defendant was in no 
way prejudiced by representations made, and there is not 
sufficient evidence to prohibit or estop plaintiff from 
showing the whole truth and a correct statement of the 
facts upon which issues herein are based. 

Plaintiff’s contention is that the money in question was 
paid out by mistake and for that reason it should be allowed 
to recover it back. In the case of United States v. Barlo, 
132 U. S. 271 (Kelly v. Solari, 9 M. & W. (Eng.) 54, 58), 
we find the following rule on this proposition: “Where 
money is paid to another under the influence of a mistake, 
that is, upon the supposition that a specific fact is true, 
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which would entitle the other to the money, but which 
fact is untrue, and the money would not have been paid if 
it had been known to the payor that the fact was untrue, 
an action will lie to recover it back.” This is a correct rule 
and has the approval of this court. 

Before the defendant can successfully invoke plaintiff’s 
acts as an estoppel, it must show that it relied upon and 
was prejudiced by the acts of which it complains. Whether 
or not defendant was prejudiced or its previous position 
changed was a question of fact to be decided by the jury. 
Both plaintiff and defendant moved for a directed verdict 
and thereby submitted the finding of fact to the trial court, 
which found in plaintiff’s favor. Such a finding has prac- 
tically the same effect and is treated the same as a verdict 
of a jury. Under the rule in this state a verdict of the 
jury will not be disturbed unless clearly wrong. 

The record shows that there is competent and sufficient 
evidence upon which to base the finding of fact made. 
Fahey & Company paid defendant for all wheat shipped, 
including the last shipment, and denies any liability for 
interest and carrying charges. The amount due as interest 
and carrying charges from Fahey & Company, if anything 
is due at all, is unliquidated. In view of all the facts, we 
think the finding of the trial court was right. 

The judgment is 

AFFIRMED. 


J. H. SCHEMMER v. STATE oF NEBRASKA, 
FILeD DECEMBER 4, 1920. No. 21466. . 


1. Intoxicating Liquors: Prosecution: Evipence. In a prosecution 
for having in possession an alcoholic preparation, or remedy con- 
taining drugs or medicines, such as are described in section 27, 
ch. 187, Laws 1917, and unfit for use as a beverage, it is essential 
to a conviction that the compound, preparation or remedy be 
“manufactured, bought, sold or dealt in for use as a beverage or 
intoxicant.” 


at 
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: BEVERAGE: QUESTION or Facr. Whether an alcoholic com- 
pound, preparation, etc., such as those described in section 27, 
ch. 187, Laws 1917, is unfit for use as a beverage, is a question of 
fact to be determined from the evidence in each case. 

If any of the preparations, compounds, etc., de- 
scribed in said section 27, ch. 187, Laws 1917 (in which class 
Jamaica ginger is included), are found by the jury to be fit for 
use as a beverage, they are within the general provisions of the 
prohibition act. 


Error to the district court for Knox county: ANSON A. 
WELCH, JUDGE. Reversed. 


F. L. Bollen and A. J. Wilcox, for plaintiff in error. 


Clarence A. Davis, Attorney General, and P. H. Peter- 
son, contra, 


ALDRICH, J. 

This is a prosecution for a violation of the liquor laws. 
It was charged that the plaintiff in error did “unlawfully, 
wilfully, and maliciously have in his possession, and keep 
for illegal purposes, one pint of intoxicating liquor, to wit, 
about one pint of Jamaica ginger, in his place of business 
and on his person,” etc. The evidence showed that he is 
a druggist, and on the date charged he was found lying on 
the floor in the rear part of his drug store apparently in 
a stupor; that when he was revived partially he said that 
in moving some tubs of ice cream he had slipped and fallen, 
had broken a rib, and had taken at intervals two small 
doses of Jamaica ginger and a dose of morphine in order to 
relieve the severe pain. There was found on his person 
a 16-ounce bottle of Jamaica ginger partially filled. His 
rib was not broken, but the physician testified he found 
a tender spot on his side. : 

The evidence shows that Jamaica ginger is manu- 
factured by percolating alcohol through ginger root in a 
powdered from, and that it usually contains in its com- 
mercial form at least 80 per cent. of alcohol. It is a 
standard medical preparation and is used in materia 
medica in diseases or disturbance of the bowels. The un- 
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disputed testimony sustains the recital of facts in the 
first paragraph ef instruction No. 1, requested by defend- 
ant, and refused by the court, which is ag follows: 

“The evidence in this case shows that the liquor claimed 
to have been found and in the possession of the defend- 
ant on his person is a preparation or remedy containing 
drugs which do not contain more alcohol than is necessary 
for the legitimate purpose of extraction, solution, or pres- 
ervation, and which contains drugs which in compatible 
combination is in sufficient quantities to so medicate such 
preparation or remedy as to make such liquor a medical 
preparation and render same unfit for use as a beverage, 
and the same is unfit for a beverage. 

“And the burden of proof is on the state to prove be- 
yond a reasonable doubt that the defendant did manu- 
facture, sell, buy or deal in same for use of the same as a 
beverage at the time and place stated in the complaint; 
and unless you so find you will find the defendant not 
guilty.” 

The court, however, adopted and gave to the jury in 
his charge the first paragraph of this instruction, and, in- 
stead of the second paragraph, substituted the following: 
“And the burden of proof is on the state to prove beyond 
a reasonable doubt that the defendant had such liquor in 
his possession on his person at the time and place stated in 
the complaint; that the same was an intoxicating liquor; 
and that the defendant, at said times and place, had such 
liquor in his possession for use as a beverage; and unless 
you so find you will find the defendant not guilty.” 

Section 27, ch. 187, Laws 1917, after describing the 
alcoholic compounds, preparations and remedies which 
are not within the act, contains the following provision: 
“Provided that such compounds, preparations, remedies, 
perfumes, essences, extracts, and syrups, are not manu- 
factured, bought, sold or dealt in for use as a beverage 
or intoxicant, and provided further that such compounds, 
preparations, remedies, perfumes, essences, extracts, and 
syrups, are unfit for use as beverages.” 
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Under the first proviso, in order to bring such prepa- 
rations within the act, it must be proved that “such 
compounds, preparations, remedies, perfumes, essences, ex- 
tracts, and syrups, are not manufactured, bought, sold or 
dealt in for use as a beverage or intoxicant.” ‘There is no 
proof in this case that this article is manufactured, bought, 
sold or dealt in for use as a beverage or intoxicant, or that 
the defendant had kept or sold the article for that purpose. 
The testimony of expert witnesses is that Jamaica ginger 
is harsh and irritating to the stomach, unpleasant to take, 
and unfit for use as a beverage, although occasionally in- 
dividuals with abnormal appetites use it for that purpose. 

The intention of the legislature was evidently not to 
prohibit the use of all alcoholic compounds, remedies, 
essences, culinary, mechanical or toilet preparations, but 
to include within the prohibition of the act all such arti- 
cles manufactured, bought, sold or dealt in for use as a 
beverage or intoxicant. It is a difficult matter to draw the 
line, because the question is one of degree, and the circum- 
stances of each case must determine the intent. The 
legislature did not mean to punish those who in good faith 
manufacture, sell, deal in, or keep the articles enumerated 
in section 27 for their proper purpose, if they “are unfit 
for use as beverages.” 

The charge was not intoxication, but possession of a 
liquor described in section 27 of the act. It was in- 
cumbent upon the state to prove that the article was manu- 
factured, bought, sold or dealt in for use as a beverage or 
intoxicant, and the jury should have been so instructed. 
The instruction tendered by defendant was not entirely 
correct, in that it did not follow the language of the 
statute, but one should have been given covering the point. 
Instruction No. 4 given by the court was prejudicially 
erroneous. 


REVERSED. 
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Oscar 8. McINTOSH v. STATE OF NEBRASKA. 
Firep DrcemBer 4, 1920. No. 21287. 


Information: Surrictency: Cattite Stearinc. An information 
based upon a Violation of section 8632, Rev. St. 1913 (making cattle 
stealing a distinct offense), which avers that the accused, at a 
time and place named, did “unlawfully and feloniously steal, take 
and carry away one red steer with white face, branded T X on left 
side, the personal property of Vernon L, Hanson, of the value of 
sixty dollars,” sufficiently charges the crime. 

Criminal Law: Instruction. An instruction which does not pur- 
port to set out all the essential elements constituting the offense 
will not be held to be prejudicially erroneous, when by another 
instruction the whole case is covered and the essential elements 
necessary to be established are set out, when there is no incon- 
sistency in the two instructions. 

: Larceny. An instruction which defines larceny as 
the unlawful and felonious stealing, taking and carrying away of 
the personal property of another, of some value, with the felonious 
intent on the part of the taker to permanently deprive the owner 
of his property, embraces all the essential elements of the crime. 
In such case it is not necessary to add, ‘and with the intent to 
convert the stolen property to the taker’s own use,” or words of 
similar import. In so far as Ladeauz v. State, 74 Neb. 19, and 
Cheney v. State, 101 Neb. 461, announce a different rule, they are 
disapproved. 

: : REASONABLE Dovust. The instruction defining “rea- 
sonable doubt,” set out in the opinion, and, under the circum- 
stances, held correct. 

Larceny: AsporTaTIon. Any removal of the property, after the 
same is under the complete control of the taker, from the spot 
where found, with the requisite intent of the taker to steal, is a 
sufficient asportation to satisfy the law. 

When one, with a felonious intent to steal a steer 
and sell the meat, to aid himself in such purpose, shoots and kills 
such animal and afterwards, in furtherance of such intent, drags 
the carcass from the spot where killed, and for fear of detection 
flees, he may be convicted of larceny of the steer. 


° 


. Criminal Law: Evipence: Conression. Evidence examined, and 


held that the admissions of the accused that he committed the 


Vou. 105] SEPTEMBER TERM, 1920. 329 


McIntosh v. State. 


crime were voluntary, and the evidence in that behalf properly re- 
ceived. 


Error to the district court for Sioux county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


Earl McDowell, for plaintiff in error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. 


Day, J. 

Oscar 8S. McIntosh was convicted in the district court 
for Sioux county on a charge of stealing a steer, and sen- 

‘ tenced to the penitentiary for an indeterminate period of 
from one to ten years. As plaintiff in error he has brought 
the case here for review. 

It is first argued that the information does not charge 
an offense against the laws of this state, for the reason 
that there is no charge that the steer was taken without 
the owner’s consent; that it was taken with the intent to 
deprive the owner of its future use; that it was taken with 
the intent to convert it to the taker’s use. The infor- 
mation is in the usual form, and, omitting the more formal 
parts, avers that the accused, at a time and place named, did 
“anlawfully and feloniously steal, take and carry away 
one red steer with white face, branded T X on left side, 
the personal property of Vernon L. Hanson, of the value 
of sixty dollars, contrary to the form of the statute,” ete. 
The offense thus charged is based upon a violation of sec- 
tion 8632, Rev. St. 1913, which, so far as pertinent, pro- 
vides: “Whoever steals any cow, steer, bull, heifer or calf, 
of any value * * * shall be imprisoned in the peni- 
tentiary not more than ten years nor less than one year.” 
It will be noted that the information follows substantially 
the language of the statute. It has frequently been held 
that, when the statute states the elements of a crime, it 
is generally sufficient in an information or indictment to 
describe such crime in the language of the statute. Goff 
v. State, 89 Neb. 287, and cases cited. 
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The objections made to the information in the case be- 
fore us have been met by the former decisions of this court, 
and other courts, a few of which are cited. In Chezem v. 
State, 56 Neb. 496, the information was a charge of larceny 
from the person, in violation of a statute (Rev. St. 1913, 
sec. 8627) which provided: “Whoever steals property of 
any value by taking the same from the person of another 
without putting said person in fear. by threats or the use 
of force and violence,” etc. The information averred that 
the accused from the person of the prosecuting witness 
did “unlawfully and feloniously steal, take and carry 
away” certain described property. It was held that the 
information sufficiently charged that the taking was 
against the will of the owner. 

In Martin v. State, 67 Neb. 36, the information charged 
that the defendant ‘unlawfully and feloniously, * * #* 
from the person and against the will of the said B. F. 
Strawn, did steal, take and carry away, * * * the 
said personal property,” etc. In commenting on the suf- 
ficiency of the information, the court said: “While not 
charging in direct terms that the property was taken with 
intent on the part of the defendant to convert it per- 
manently to his own use, this element of the crime charged 
is manifestly included in the statement that he feloniously 
took and carried away the property with intent to steal. 
The charge that the property was stolen embodies the 
idea that it was taken without the consent of the owner, 
and with the intent of the taker to wrongfully convert it 
to his own use.” In the case last above cited it wag appar- 
ently taken for granted that an element of the crime was an 
intention to convert the property to the taker’s own use. 
Whether this is a necessary element of the crime of 
larceny will be hereinafter discussed. 

In Rema v. State, 52 Neb. 375, the information was 
based upon the same statute as in the case now before us, 
and charged that the accused “unlawfully and feloniously 
did steal, take and drive away one cow.” It was held 
that the information sufficiently charged that the taking 
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was with the felonious intent to permanently deprive the 
owner of his property. - 

As bearing on the sufficiency of the information, see 
Brown v. State, 88 Neb. 411; State v. Perry, 94 Ark. 215; 
State v. Jones, 41 La. Ann. 784; State v. Jones, 7 Nev. 
408; Wedge v. State, 7 Lea (Tenn.) 687; State v. Griffin, 
79 Ta. 568; State v. Fitepatrick, 9 Houst. (Del.) 38%. 

We are convinced that the objections to the sufficiency 
of the information are not well founded. 

It is also urged that the court erred in giving instruc- 
tion No. 8. The criticism directed against this instruction 
is that, in defining “larceny,” the court omitted the word 
“felonious;” that to constitute larceny there must be a 
“felonious taking.” It is also urged that the instructions 
as a whole are faulty, in that they omit the element that 
the taking of the property was with the intention to con- 
vert it to the taker’s use. By instruction No. 8 the court 
told the jury: “That larceny has been defined as an un- 
lawful taking and carrying or leading away the personal 
property, the property of another, without the consent and 
against the will of the owner and with the intent to per- 
manently deprive the owner of such property.” Standing 
alone this instruction may be open to criticism for the 
failure to incorporate the idea of “felonious taking” of 
the property. It has been held, however, that the use of 
the word “felonious” is not necessary in an instruction 
defining larceny, if words of equivalent import or meaning 
are employed. Philamalee v. State, 58 Neb. 320. We do 
not deem it necessary, however, to pass upon the correct- 
ness of instruction No. 8 as an abstract definition of 
larceny. This court has repeatedly held that the charge 
to the jury must be considered as a whole, and when thus 
considered, if the law is correctly stated and the jury 
could not have been misled, that error will not lie for 
some defect in some instruction. 

By instruction No. 2 the court charged the jury that the 
material allegations of the information, which the state 
must prove, are: “(1) The time and place therein charged; 
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(2) that the defendant then and there being did then and 
there unlawfully and feloniously steal, take and carry 
away one red steer; (3) that said red steer was then and 
there the personal property of Vernon L. Hanson; (4) 
that said red steer was then and there of some value; and 
(5) that the unlawful and felonious taking was with the in- 
tent of the defendant to permanently deprive said Vernon 
L. Hanson of his said property. If you are convinced by 
the evidence in this case, beyond a reasonable doubt, of 
the truth of each one and all of the foregoing material 
allegations of the information, then you should find the 
defendant guilty. If you are not so convinced, or if you 
entertain a reasonable doubt as to the truth of either one 
or all of said material allegations, then you should give 
the defendant the benefit of such doubt and acquit him.” 
This instruction clearly required of the jury that they 
must find beyond a reasonable doubt that the property 
was taken with a felonious intent before they could convict 
the defendant. As a whole the charge of the court clearly 
met the criticism of the omission of a felonious taking. 

If there was error in the giving of instruction No. 8, it 
was without prejudice. But it is further argued that the 
instructions do not embody the idea that the taking of 
the property must have been with the intention of con- 
verting it to the taker’s use. The question is fairly pre- 
sented whether the taking with the intention of converting 
the property to the taker’s use is an essential clement of 
the crime of larceny. Upon this question there is a con- 
flict of authority, and our own decisions at first blush 
would appear not harmonious. In Thompson v. People, 
4 Neb. 524, simple larceny was defined as the “felonious 
taking and carrying away of the personal goods of another, 
with intent to deprive the owner permanently of his 
property therein.” This definition was approved in Mead 
v. State, 25 Neb. 444. 

Bishop in his valuable work on Criminal Law defines 
larceny to be: “The taking and removing, by trespass, 
of personal property which the trespasser knows to belong 
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either generally or specially to another, with the felonious 
intent to deprive him of his ownership therein; and, per- 
haps should be added, for the sake of some advantage to 
the trespasser—a question on which the decisions are not 
harmonious.” 2 Bishop, Criminal Law (8th ed.) sec. 
758. Many definitions with varying expressions are cited 
by the author. 

In Ladeauz v. State, 74 Neb. 19, and in Cheney v. State, 
101 Neb. 461, there igs injected into the definition of 
larceny, as a necessary element, that the property must. 
be taken with the “felonious intent to thereby convert the 
stolen property to the defendant’s own use.” By the 
weight of authority it is not a necessary element that 
the property be taken for some advantage of the taker or 
for his use. In 17 R. C. L. 9, sec. 8, it is said: “There is 
some authority, especially among the earlier decisions, to 
the effect that the taking must have been ‘lucri causa,’ 
that is, for the sake of gain or pecuniary advantage to the 
taker. * * * This view, however, has not been uni- 
formly approved by the courts, and according to the weight 
of modern decisions the element of persona! gain to the 
taker or to some third person is not essential, it being re- 
garded as sufficient if there is an intention permanently 
to deprive the owner of his property.” Sce cases cited. 

From what has been said, it follows that all the essen- 
tial elements of the crime were set forth in the instructions, 
and that the objections are not well founded. The ex- 
pressions in Ladeaux v. State and Cheney v. State, supra, 
in so far as they embody as an essential element of larceny 
that the taking must be with a felonious intent to convert 
the stolen property to the taker’s own use, are disapproved. 

The plaintiff in error also complains, of the giving of 
instruction No. 5, defining “reasonable doubt,” as follows: 
“You are instructed that a reasonable doubt within the 
meaning of the law is such a doubt that if the same were 
interposed in the ordinary concerns and affairs of life 
would cause an ordinarily prudent man to pause and hesi- 
tate before acting on the truth of the matter charged. A 
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doubt to justify an acquittal must be reasonable, and it 
must arise from a candid and impartial investigation of 
all the evidence in the case, and unless it is such that, 
were the same kind of doubt interposed in the graver 
transactions of life it would cause a reasonable and prud- 
ent man to hesitate and pause, it is not sufficient to author- 
ize a verdict of not guilty. It must be a doubt which arises 
from the evidence or want of evidence in the case, and if 
it does not so arise it is not a reasonable doubt within the 
meaning of the law. If, upon consideration of all the evi- 
dence, you can say you have an abiding conviction of the 
truth of the charge, amounting to a moral certainty, then 
you are satisfied beyond a reasonable doubt.” 

This instruction is assailed as coming within the criti- 
cism of instructions in Brown v. State, 88 Neb. 411, Flege 
v. State, 90 Neb. 390, and Hodge v. State, 101 Neb. 419. A 
comparison of the instructions in the cases last above 
cited with instruction No, 5 will disclose that this in- 
struction does not contain the sentences criticised in those 
cases. The sentence in the instruction in question, “A 
doubt to justify an acquittal must be reasonable,” etc., 
was criticised in Bartels v. State, 91 Neb. 575, in con- 
nection with another sentence in the instruction in that 
case, in which the jury were told that the rule that re- 
quires proof of guilt beyond a reasonable doubt “is not 
intended to aid any one who is in fact guilty to escape,” 
and the giving of the instruction was held prejudicially 
erroneous. On the other hand, in Mazfield v. State, 54 
Neb. 44, an instruction containing the identical sentence, 
as in instruction No. 5, “A doubt to justify an acquittal 
must be reasonable,” etc., was approved. The sentence in 
instruction No. 5, “It must be a doubt which arises from 
the evidence or want of evidence,” etc., is substantially 
the same as foundin Goemann v. State, 100 Neb. 772, which 
was held free from error. 

* We think the instruction in the case at bar fairly states 
the meaning of the term “reasonable doubt,” and that 
there was no error in giving it. 


e 
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Plaintiff in error also urges that the evidence does not 
support the verdict. The record shows that on the day the 
offense was committed, but prior thereto, the accused ar- 
ranged to sell a chunk of meat; that he borrowed a rifle 
of one man, an axe of another, and in company with. a 
companion left town in an automobile. On the afternoon of 
the same day, the complaining witness had occasion to go to 
his ranch, and, observing some commotion among his cattle, 
drove over in that direction. On his approach he saw an 
automobile rapidly driving in his pasture. Two men were 
in the car, but he was not near enough to identify the oc- 
cupants of the car. On further investigation he discovered 
that one of his cattle, the steer in question, had been killed, 
its head severed from the body, the carcass having been 
dragged some distance from where the animal was shot. 
The carcass was still bleeding at the time complaining 
witness saw it, indicating that the killing was recently 
done. Accused, on being arrested, admitted that he com- 
mitted the act, In the confession he stated that he shot 
the steer while sitting in the automobile, that it was drag- 
ged a distance from the spot and the head severed with the 
axe by his companion. The accused, in company with the 
sheriff, the county attorney, and a brother of the accused, 
drove over the route taken, the accused driving the car. He 
pointed out where the animal was shot, and where it was 
dragged, he indicated where the axe had been thrown in 
the pasture and got out of the automobile and produced it. 
On being arraigned in county court on the complaint, he 
pleaded not guilty, but later asked to be taken before tlie 
county judge, and, on being brought into court, told the 
court he was guilty. 

On this state of facts it is suggested that the cireum- 
stances do not show the stealing and carrying away of the 
steer; that there was no possession by the accused of the 
steer as a live animal. The testimony shows a clear and 
unmistakable intent on the part of the accused to steal 
the steer and sell the meat. To aid himself in carrying 
out this purpose, he shot and killed the steer, took posses- 
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sion of the carcass, dragged it some distance from the spot, 
where, after severing the head from the body, he became 
apprehensive of detection, and fled. We think the facts 
bring the case within the inhibition of the statute. Of 
course, if the steer had been accidently or recklessly 
killed, and the carcass had been found by the defendant 
and feloniously stolen, such facts would not be a stealing 
of the steer within the meaning of the statute. This dis- 
tinction is made in Hunt v. State, 55 Ala. 138. The case 
of Frazier v. State, 85 Ala. 17, is very similar to the case 
at bar. In that case defendant was indicted for stealing 
a hog. With the intention of feloniously stealing the hog, 
he shot and killed it, and concealed the carcass with pine 
tops, in order to conceal it until he could return and re- 
move it. He then told the owner that he had found one 
of his hogs dead in the woods and obtained permission 
from him to remove the carcass, which he did. The court 
said: “If the defendant shot and killed the hog, with the 
larceny of which he is charged, in a pine thicket in the 
field, with felonious intent, and covered it with pine tops, 
in order to’conceal it until he could return and secretly 
remove it; and if he subsequently removed it, in pursuance 
of the previous felonious intent, there was, in the legal 
acceptance of the terms, a taking and carrying away, 
sufficient to complete the offense, though the removal may 
have been with the consent of the owner, if such consent 
was procured by intentional misrepresentation and de- 
ception.” The same principle is recognized in People v. 
Smith, 112 Cal. 333, and Kemp v. State, 89 Ala. 52. 

One of the elements of larceny is asportation. It is not 
necessary, however that the property stolen be retained in 
the possession of the thief. To remove it with the requi- 
site felonious intent from one part of the premises to 
another, or from the spot where it is found, is a sufficient 
asportation. 17 R.C. L. 22, sec. 24, and cases cited. Ap- 
plying this rule to the facts in the case at bar, it is clear 
there was a sufficient asportation to satisfy the law. 
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It is further argued that the admissions of guilt made 
by the acensed to the sheviff and others afler his arrest 
were improperly admitted in evidence. In this regard the 
record shows that while accused was being returned to the 
state, and before any statement was made by the accused, 
the sheriff told him that any statement he made might be 
used against him; that no threats were made or any in- 
ducement held out to the accused; that his statement was 
voluntarily made. On cross-examination, however, the 
sheriff stated that he told the accused that Hardman had 
made an affidavit, and that Hardman was not playing 
square with him, and that these statements were made for 
the purpose of getting him to talk. This was a species of 
deception which, while hardly commendable, does not, as 
we view it, make the subsequent act and admissions of the 
accused inadmissible. After this conversation on the train, 
the accused made several admissions, and-made the trip 
over the route, and gave the details of the crime, as has 
before been stated. Under all of the circumstances, we 
think the testimony was properly received. 

From an examination of the record, and the questions 
presented, we find no reversible error, 

AFFIRMED, 


Lucy CARNAHAN, APPELLEE, vy. Mary CUMMINGS, ,APPEL- 
LANT. 


Fitep DecempBer 4, 1920. No. 21144. 


1. Adverse Possession. Where a fence is constructed as upon the bound. 
ary between two properties and openly intended as a boundary- 
line fence, and where a party claims ownership of the land up to 
the fence for the full statutory period, and is not interrupted 
in his possession or control during that time, he will, by adverse 
possession, gain title to such land as may have been improperly 
inclosed with his own, 
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2. : Requisrres. There must be claim of title, either actual or 
presumed from the circumstances, in order to acquire land by 
adverse possession, and, where title to land is claimed on the 
ground, as in this case, that it is part of a farm owned by plain- 
tiff, it being a strip along the boundary inclosed by a bouudary- 
line fence, it must appear that the plaintiff and his predecessors in 
interest either had title to the farm or that their possession was 
such as to show a claim of title to it throughout the period of 
adverse possession, since the nature of their claim to the disputed 
strip throughout the period would, under such circumstances, de- 
pend upon the general character of the claim that they were making 
to the farm. 

EvivencE: Possession. In an action to determine title 
to land, based upon alleged adverse possession, it is improper to 
allow a witness to testify to his conclusion as to who was in pos- 
session of the land during the statutory period, since possession 
is one of the ultimate facts for the jury to determine. . 

4. Husband and Wife: Torts: Acency. The mere fact that the wife 
was present when a tortious act is committed by her husband 
raises no presumption that the act was committed by him as her 
agent, even though the act has some connection with or reference 
to her separate estate, when it is not shown that she participated, 
nor that she encouraged or instigated him to do the act, and where 
there is no other evidence of agency. 


_ Appeal from the district court for eeanelin county: 
Harry 8S. DuNGAN, Jupen, Reversed, 


Bernard McNeny, for appellant. 
George J. Marshall, contra. 


FLANSBURG, J. 

Action in ejectment and for damages to the land. The 
strip of land in dispute lies along the boundary between 
the farm of plaintiff and that of defendant. Plaintiff 
sets up two causes of action: (1) To recover the land; 
and (2) for damages for alleged wrongful] destruction by 
the defendant of trees upon the land. Defendant intro. - 
duced no testimony and moved for a directed verdict, 
which motion was overruled. Plaintiff recovered a judg- 
ment on both causes of action, and defendant appeals. 
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Defendant contends that the evidence is insufficient to 
show title in the plaintiff. 
Plaintiff owns the land to the east, and the defendant 
and her husband the land to the west, of the strip in 
controversy. The locust trees were planted upon the dis- 
puted strip in 1882 by Doctor Weston, then the owner 
of what is now the plaintiff’s farm. The planting of these 
trees was some evidence of a proprietary claim to so much 
_of the land in dispute upon which the trees were planted. 
In 1885, or 1886, I’. L. Cross, then occupying what is now 
defendant’s farm, built a fence a little to the west of the 
row of trees, and on what was accepted as the boundary 
line between the two farms. Shortly afterwards the plain- 
tiff and her husband moved upon what is now the plain- 
tiff’s farm. Whether or not the plaintiff took title to this 
land at the time they first moved upon it is not shown. In 
fact, it nowhere appears in the record at what date she 
did acquire title to the land or first make claim of title to 
it; the only evidence being that she is now the owner. 
Testimony was introduced to the effect that, some 20 or 
25 years prior to the commencement of this suit, though 
that matter-is disputed in the record by the testimony of . 
defendant’s husband, defendant had asked permission of 
the plaintiff to build a stile over this fence. What answer 
plaintiff made, or whether the stile wag constructed, how- | 
ever, does not appear, but the alleged incident, if found 
by the jury to be true, would disclose a mental attitude of 
the parties recognizing some right of the plaintiff to the 
control of the fence, or of the property lying to her side 
of it. It appears that the fence remained as originally 
placed until in 1914, when it is shown that defendant 
moved it by nailing the wires to the row of locust trees. 
Though the fence may not have been built upon the true 
boundary, the rule in this state is well settled that, where 
a fence is constructed ag upon the boundary and openly 
intended as a boundary-line fence, and where a party 
claims ownership of the land up to the fence for the full 
statutory period, and is not interrupted in his possession 
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or control during that time, he will, by adverse possession, 
gain title to such land as may have been improperly in- 
closed with his own. Krumm v. Pillard, 104 Neb. 335; 
Zweiner v. Vest, 96 Neb. 399; Andrews v. Hastings, 85 
Neb. 548. 

‘Though there is some evidence that the fence was 
originally constructed as a boundary-line fence and was 
treated as such by. the parties until it was moved in 1914, 
that proof, standing alone, is insufficient to bring the plain- 
tiff within the rule above stated. It appears that, after’ 
the plaintiff and her husband moved upon the land, they 
remained for some years and then were followed by two 
other occupants. Whether the plaintiff and these oc- 
cupants were tenants, or whether they had continuous or 
exclusive possession, does not appear, nor does it appear 
what the nature of their possession was. If the plaintiff 
and the other occupants owned the land adjacent to the 
strip in dispute during their respective occupancies, the 
fact that the fence was built and maintained as a bound- 
ary-line fence would, it is true, be sufficient evidence to 
show the possession and claim of ownership by these 
parties of all land enclosed by the fence with the property 
which they owned, although no actual use was made of 
the disputed strip. 

Defendant claims that the plaintiff and the two occu- 
pants mentioned were allowed, over objections, to state 
their conclusions that they had held “possession” of all 
the land east of the fence, including the strip in dispute. 
Such testimony was. erroneously admitted, for the entire 
claim of plaintiff must rest upon adverse possession under 
claim of title for a period of ten years prior to the time 
when the fence was removed, in 1914, and the question of 
possession was the ultimate fact to be determined by the 
jury. The conclusions of these witnesses cannot be treated 
as evidence, nor be considered as tending in any way to 
support the verdict. 

Moreover, a claim of title, either actual or presumed, 
is necessary in order to acquire land by adverse possession. 
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Ruan v. City of Lincoln, 85 Neb. 539; Andrews v. Hastings, 
supra. In some cases the claim of title will be presumed 
when an adverse holding is shown for the statutory period, 
but in this case the possession of the strip was incidental 
to and of the same character of possession as was the pos- 
session of the farm, and it is neither shown that plaintiff 
had received the deed to the farm and held title during the 
period, nor are the facts sufficient to show that the plaintiff 
and the other occupants had such possession of the farm 
as to acquire title by adverse possession, The nature of 
their claim to the disputed strip of land, as being a part 
of the farm, depends entirely upon, and would be pre- 
sumed, under such circumstances as are shown in this case, 
to be the same as the claim of title they are making to the 
farm itself; but, it is not shown that they had or 
claimed title to the farm during the period necessary for 
adverse possession, neither is it shown that they had or 
claimed title to the disputed strip, as being a part of the 
farm by reason of its being inclosed by a boundary-line 
fence. 

It is the contention‘of the defendant that there is no evi- 
dence in the record from which a liability for damages, on 
plaintiff’s second cause of action, could attach to the de- 
fendant, in any event, for the reason that it appears that 
defendant’s husband cut down the trees, and that defend- 
ant herself, though present a part of the time, did not 
participate. ; 

The record is not clear as to just what title defendant 
had to the farm of which they were in possession. Defend- 
ant’s husband testified that both he and the defendant 
owned it together. He further testified that he cut the trees, 
and that, though his wife was present at several times, 
she did not participate, encourage or direct, and that he 
did it solely upon his own responsibility. His testimony 
ig not contradicted. Plaintiff claims that a presumption 
arises that the husband acted as the agent of the wife, 
from the fact that she owned an interest in the farm; that 
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the cutting of the trees was intended as a benefit to her 
property; and that she was present and made no objection. 

At common law, the rule was just the reverse of what is 
contended for here. The actions of the wife in the presence 
of her husband were presumed to have been committed 
under coercion, exercised by the husband upon the wife, 
and the wife was relieved from responsibility. That com- 
mon-law status has been modified by statute in this state. 

Goken v. Dallugge, 72 Neb. 16. 

By our statute (Rev. St. 1913, secs. 1560-1562) a married 
woman is allowed to acquire and control a separate estate 
and to engage in a trade or business on her separate ac- 
count, Though at common law she could not be held liable 
in tort for the acts of her agent, since she could not con- 
tract—and agency was based upon contract—nevertheless, 
under the statutory authority to contract, just referred 
to, itis clear that she could now be held liable for the torts 

“of her agent, when done within the scope of authority and 
with respect to her separate estate, even though that agent 
were her husband. Atherton v. Barber, 112 Minn. 523; 
McMurtry v. Brown, 6 Neb. 368. See note to Kellar v. 
James ( 63 W. Va, 139), 14 L. R. A. n. s. 1008. 

The evidence here fails to bring the plaintiff’s case with- 
in the rule, for neither is it shown that the defendant had 
such an interest in the farm as would constitute a separate 
estate under the definition of the statute (Rev. St. 1913, 
sec. 1560), nor is it shown that the defendant’s husband 
acted as her agent in cutting down the trees. The mere 
fact that the wife was present when a tortious act was com- 
mitted by her husband raises no presumption that the act 
was committed by bim as her agent, even though the act 
has some connection with or reference to her separate 
estate, when it is not shown that she participated, encour- 
aged or instigated him to do the act, and when there is no 
other evidence of agency. Jlulter v. Knibbs, 193 Mass. 
556, 9 L. R. A. n. s. 322; Rust-Owen Lumber Co. v. Holt, 
60 Neb. 80; Goken v. Dallugge, supra; Kellar v. James, 
63 W. Va. 139, 14 L. R. A. n. s. 1003. 
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For the reasons given, the judgment of the district 
court is reversed and the cause remanded for further pro- 
ceedings, 

REVERSED. 


AuGust H. BRuNkKE V. STATE OF NEBRASKA. 
Firep DecempBer 4, 1920. No. 21637. 


1. Perjury: TaxaTIoN: ASSESSMENT List: Fase OatH. One who 
swears falsely to a list of property, which is furnished the county 
assessor, and with the fraudulent purpose of evading taxation, and 
in violation of the provisicns of the statute (Rev. St. 1913, sec. 
6340), is guilty of false swearing under the statute, though the 
cath to such property list is administered by a de facto precinct 
assessor. : 

2, Criminal Law: EvipeNce aT ForMER TRIAL: ABSENi WITNESS. Form- 
er testimony, taken at a previous trial of the same criminal case, of 
a witness whose presence at the trial cannot be enforced, by 
reason of his baving located permanently in another state and be- 
yond the jurisdiction of the court, may be given by the official 
reporter, who testifies to his recollection that his stenographic 
notes were accurate and correct, when made, even though such 
reporter can give no present recollection of the testimony without 
referring to such notes. 

3. : INDoRSEMENT oF NAMES ON INFORMATION. The court may, 
in its discretion, permit names of additional witnesses to be in- 
dorsed upon an information after trial has begun, and where the 
defendant is not prejudiced thereby. : 

4. Rulings on the admission of evidence examined and held no error. 


Error to the district court for Johnson county: LEAN- 
pur M. PEMBERTON, JUDGE. Affirmed. 


L. W. Colby, for plaintiff in error. 


Clarence A. Davis, Attorney General, C. L, Dort and 
Lewis C. Westwood, contra. 


FLANSBURG, J. 
Defendant was convicted and adjudged to pay a fine on 
a charge of making a false and fraudulent list of personal 
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property to thé assessor, with the purpose of evading tax- 
ation, and in violation of the provisions of section 6340, 
Rev. St. 1913, and brings the case here for review. 

He is a farmer, and, there is evidence to show, listed a 
part only of the corn and oats belonging to him and which 
were then stored upon his farm. This list was made out 
in the presence and with the aid of the precinct assessor, 
and was sworn to by the defendant before such assessor. 
It appears that the precinct assessor, though he had 
been duly elected and was acting under color of that au- 
thority, had never taken nor subscribed the oath of office, 
nor given bond, as required by section 6307, Rev. St. 1913. 

The defendant attacks the indictment, the sufficiency of 
the cvidence, and the court’s instructions to the jury, 
raising in each instance the objection that, though the 
precinct assessor may have been duly elected, yet, never 
having been qualified by taking oath and giving bond, he 
had no authority to administer the oath to the defendant, 
and that a prosecution for false swearing is not maintain- 
able where the oath, made the basis of the charge, has been 
so administered. 

The general rule is that, in order to establish the guilt 
of the accused in such cases, it must appear that the oath 
complained of was one prescribed by law, was adminis- 
tered by a person having legal authority, and that the per- 
son so administering the oath was acting within his juris- 
diction. 

It cannot be said that the precinct assessor was acting 
without legal authority. He was an officer de facto, and 
his acts must be upheld as valid, in so far as they affect 
the interest of the public and of third persons, to the 
same extent as though he had been an officer de jure. As 
to such official acts, his legal authority cannot be question- 
ed nor attacked collaterally. Magneau v. City of Fremont, 
30 Neb. 843; He parte Ward, 173 U.S. 452; 22 R. ©. L. 
601, sec. 324. 

When the defendant listed his property, the trans- 
action was in no way affected by the fact that the assessor 
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had not taken an official oath, nor given bond. The de- 
fendant, by such property listing, was following the 
regular process of the law towards a determination of 
a property valuation. So far as the assessor’s office or 
the public was concerned, the property schedule, given 
in the regular course of legal precedure, was just as ef- 
fective for the purpose of evading taxation as though 
furnished and sworn to before an officer de jure. 

Following an early English decision, a number of the 
courts in this country have held that an oath administered 
by an officer de facto is insufficient as a basis for a charge 
of false swearing. 30 Cyc. 1416. But such decisions, 
it seems to us, lose sight of the fact that the oath adminis- 
tered by such an officer is not a mere nullity, but is, in 
fact, a legal and binding oath and one founded upon the 
legal authority which appertains to de facto officers to 
perform official functions. 

The better rule seems to be that a person will be held 
guilty and liable to the same punishment when swearing 
before a de facto officer as when the oath has been ad- 
ministered by an officer de jure. Such is the holding in 
the following cases: State v. Williams, 61 Kan. 739; 
State v. Th openey, 99 Kan. 808; Campbell v. People, 55 
Colo. 302; Izer v. State, T7 Md. 110; Woodson v. State, 
24 Tex. App. 153; People v. Cook, 8 N. ¥. 67; Greene v. 
People, 182 Ti. O78. 

Defendant predicates error upon rulings of the court 
in the admission of certain testimony. Evidence was in- 
troduced to show that there was, at the time in question, 
considerably more grain in storage upon the farm than 
what defendant had described in his property list. It 
was further shown that defendant made out property 
schedules for his two sons, who were living with him upon 
ihe farm, and these schedules showed no corn nor oats 
owned by them. Defendant objects to the introduction 
of these schedules in evidence, on the ground that they 
were immaterial. This was evidence in the nature of a 
declaration against interest, bearing directly upon the 
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question of defendant’s ownership of the grain, then in 
the apparent possession of himself and his two sons, and 
was evidence upon his alleged intent to list only a part 
of what he actually owned. In his own behalf, he testi- 
fied that his two sons owned a portion of this grain, and 
these exhibits were quite material as tending to refute the 
defendant’s testimony in that respect. 

The testimony of R. H. Holmes, taken and reduced to 
writing at a previous trial of this case, was also intro- 
duced. In order to lay a foundation for the introduction 
of this former testimony, the county attorney testified that 
Holmes was, at the time of this trial, residing in Colo- 
rado and beyond the jurisdiction of the court, and, as 
corroborative evidence of that fact, introduced a letter, 
written by this witness, dated a few days prior to time 
of this trial, postmarked Yuma, Colorado, and in which 
it was stated that the witness could attend the trial if 
sent a check to cover expenses and could arrange his af- 
fairs. Such testimony, it seems to us, was entirely prop- 
er, as tending to show the whereabouts of the witness and 
that he was beyond the court’s jurisdiction. 

The name of the court reporter, G. W. Goldsmith, who 
took the former testimony of Holmes, had not been in- 
dorsed upon the information when it wag filed. The 
name of Holmes, however, had been so indorsed, and it 
was therefore apparent to the defendant from that in- 
dorsement that the testimony of Holmes was intended to 
be used, though he was not advised at that time that the 
former testimony, taken at the previous hearing, was to 
be resorted to. After the trial had commenced, the court 
granted permission to indorse on the information the 
name of the reporter, Goldsmith. The court acted within 
reasonable discretion and within the provisions of the 
statute (Laws 1915, ch. 164), and the defendant was noi 
prejudiced thereby. Sheppard v. State, 104 Neb. 709; 
Kemplin v. State, 90 Neb. 655. 

The defendant complains further that the court erred 
in permitting the witness Goldsmith to give the former 
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testimony of Holmes, just referred to, from hig steno- 
graphic notes, for the reason that, though Mr. Goldsmith 
testified that he remembered that the notes were accurate 
when made, he admitted that he had no distinct present 
recollection of the substance of the former testimony, so 
that he could give the testimony from his recollection 
alone, without referring to the transcript. That objec- 
tion, under the ruling of this court and under the majority 
rule in other jurisdictions, is untenable. Hair v. State, 16 
Neb. 601; 22 C. J. 489, sec. 527. 

The defendant makes the further objection to the testi- 
mony of Mr. Goldsmith that the presence of the witness 
Holmes could have been procured at the trial, ag indi- 
cated by his letter. It appears, however, that the county 
attorney both wrote and telegraphed the witness to come, 
but that the witness did not comply. There was no means 
of compelling the witness to come; no process could issue 
to him. The witness was living in Colorado, and had taken 
up his abode there, and, so far as the evidence shows, for 
an indefinite time. The defendant had been confronted | 
by this witness at the former trial, and then had full op- 
portunity to cross-examine, and had exercised that right. 
To hold that at each successive trial the accused must be 
again confronted with each witness would, in cases where 
the witness had gone beyond the jurisdiction of the court, 
as in this case, frequently result in a defeat of justice. 
Under the circumstances shown, the former testimony of 
this witness was admissible. Hair v. State, supra; 
Koenigstcin v. State, 103 Neb. 580; 16 C. J. T57, sec. 1557. 

AFFIRMED. 
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Frank A. POPEL v. STATE OF NEBRASKA. 
FItep DeceMBER 4, 1920. No. 21670. 


Criminal Law: ARRAIGNMENT. In a felony case, it is reversible error 
to dispense with the arraignment of the accused, which is re- 
quired by the statute (Rev. St. 1913, sec. 9092), and which, by the 
plain meaning of the statute, the accused is not allowed to waive. 


Error to the district court for Otoe county: JAMES 
T. BecLtey, Jupen. Reversed. 


D. W. Livingston and W. F. Moran, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. 


FLANSBURG, J. 

Defendant was convicted of the crime of arson, and 
brings the case here for review. 

The first error complained of is that the defendant w as 
not arraigned, in accordance with the provisions of the 
statute. The record shows that he waived the reading of 
the information and pleaded not guilty. Under prior 
decisions of this court (Burroughs v. State, 94 Neb. 519; 
Barker v. State, 54 Neb. 53; Browning v. State, 54 Neb. 
203; Wozniak v. State, 103 Neb. 749), it is held that the 
provisions of the statute (Rev. St. 1913, sec. 9092) re- 
quiring arraignment must be complied with; that the ar. 
raignment could not be waived; and that a failure to 
follow the statute is fatal to the proceeding. 

Tt is the contention of the state’s attorney that we 
should now overrule those decisions and that this case 
should not be reversed, since it appears that the accused 
had been served with a copy of the indictment several 
months before the trial and had ample opportunity to 
inform himself as to the charge made, and it is urged 
that, since the accused was fully informed of the charge 
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made against him, the failure of the trial court to read 
to him the indictment was a failure to perform a mere 
formality, which would have protected no substantial 
right, and was, therefore, not reversible error. 

The statute in question reads as follows: “The accused 
shall be arraigned by reading to him the indictment, un- 
less, in cases of indictments for misdemeanors, the read- 
ing shall be waived by the accused by the nature of the 
charge being made known to him, and he shall then be 
asked whether he is guilty or not guilty of the offense 
charged.” : 

It is manifest, as pointed out in our decisions above 
referred to, that it was the intention of the legislature, 
as gathered -by implication from the wording of the 
statute, that the accused in felony cases should not be 
allowed to waive the reading of the information. The 
statute is not open to construction. It is clearly the pro- 
vision of the statute that in felony cases the reading of 
the indictment cannot be waived. When the legislature 
says there shall be no waiver, can the court annul that 
mandate of the statute and say that nevertheless a 
waiver may be had? We think not. It was within the 
province of the legislature to require that the information 
be read to the accused in open court, in pursuance of its 
power to prescribe what things are essential to a fair 
trial. Where the information is not read to the accused 
in open court, it becomes a question of fact, depending 
upon other proof, as to whether or not he has been fully 
advised of the charge. An information must be prepared 
with precision and particularity. This would be a use- 
° less formality unless the exact contents of that document 
is fully made known to the accused. The requirement 
that the information be openly read to him settles the 
question of his exact knowledge of the charge beyond the 
peradventure of a doubt. It is a provision that is reason- 
able and easily complied with. The state’s attorney 
argues that there is no prejudicial error, for the reason 
that the accused in this case knew the nature of the 
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charge being made against him. That, however, is a 
question of fact which the legislature evidently intended 
should be foreclosed by a reading of the information in 
open court. 

At the time of the enactment of this provision, it was 
the general holding that a formal arraignment was an 
essential step in a criminal proceeding. At the common 
law an arraignment was essential, could not be waived, 
and its omission was fatal. The statute is simply an 
enunciation of that rule. It is true that many courts 
have departed from their former. holdings that an ar- 
raignment cannot be waived, and have held that, where 
the charge is shown to have been fully made known to the 
accused, and where he proceeds to trial as if an arraign- 
ment had been made, he is not prejudiced by the omission 
of a formal arraignment, and such omission does not, 
therefore, affect his substantial rights, nor constitute 
reversible error. But, upon examination of those cases, 
it is disclosed that the statutes of the states where the 
decisions were rendered differ from our own, and, fur- 
thermore, in most, if not all, of those jurisdictions, 
statutes have been enacted providing that the trial, judg- 
nent, or the proceeding should not be affected by reason 
of any technical errors which have not affected the gub- 
stantial rights of the accused. By such statutes, the 
courts are given authority to determine whether or not 
failure to take certain steps in the proceeding has prej- 
udiced the defendant, and, therefore, whether such omis- 
sions constitute reversible error. In all of the following 
decisions the courts have had such authority from the 
lawmaking power: Garland v. State, 232 U. 8. 642; 
Hack v. State, 141 Wis, 346, 45 L. R. A. n. s. 664; Hudson 
v. State, 117 Ga. 704; People v. Weeks, 165 Mich. 362; 
State v. O’Kelley, 258 Mo. 345; State v. Reddington, 7 
S. Dak. 368; State v. Cassady, 12 Kan. 550; State v. 
Straub, 16 Wash. 111; People v. Osterhout, 34 Hun (N. 
Y.) 260. 


7X 
ey 
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The state’s attorney relies especially upon the case of 
Garland v. State, supra. Under the federal statute there 
is no provision for an arraignment, no statutory inhibi- 
tion against a waiver by the accused, and there is, further- 
more, the statutory provision of the kind we have just men- 
tioned, to the effect that the trial or judgment shall not 
be affected by technical errors which do not tend to the 
prejudice of the defendant. 

In this state we have no such provision in our Criminal 
Code. This court has no authority to dispense with any 
of those steps in a criminal proceeding which the legis- 
lature has declared to be essential. Where a statute is 
merely directory, a failure to follow it is not reversible 
error, should it be determined that the accused is not 
prejudiced thereby. But where the statute is mandatory, 
the court can have no latitude of judgment in the matter, 
but must follow the provisions. We cannot depart from 
that well-grounded rule and sacrifice the stability of the 
law to the end of bringing about a desired result in any 
given case. For the court to adopt a rule of disregarding 
essential provisions of the statute, where it believes no 
prejudice results, is to substitute a court procedure in the 
place of that established by the legislature, and renders 
uncertain to what limit the court may exercise that 
freedom. : 

It is argued that this court has held in Barker v. State, 
54 Neb. 58, and Foster v. State, 838 Neb. 264, that the de- 
fendant may waive the service before trial of a copy of 
the information upon him, and that if he can do this he 
can also waive arraignment. That argument loses sight 
entirely of the legal question here involved. Quite a 
different section of the statute provides for the serving 
of a copy of the information upon the accused, and by the 
terms of the statute the accused is given the right to 
waive such service, and by his own consent may proceed 
to trial without it. Rev. St. 1918, sec. 9080. The two 
statutes are so vitally different that those cases are not 
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only not controlling, but they do not, have any logical 
bearing whatsoever upon the question here presented. 

In Hopt v. People, 110 U. S. 574, the court said: “That 
which the law makes essential in proceedings involving 
the deprivation of life or liberty cannot be dispensed 
with or affected by the consent of the accused, much less 
by his mere failure, when on trial and in custody, to 
object to unauthorized methods.” By our statute a 
formal arraignment is made an essential step in a crimi- 
nal proceeding, and it is a step based upon reason. As 
has been pointed out repeatedly in the former decisions 
of this court, hereinbefore referred to, until the legisla- 
ture changes the law or grants permission to the court 
to determine when those steps now made essential may 
be disregarded in case no prejudice results, this court 
‘is not at liberty to dispense with those formal require- 
ments. 

The former decisions of this court are in line with the 
décisions of other courts (State v. Donahue, 75 Or. 409, 
5 A. L. R. 1121; 16 C. J. 391, sec. 720), and are adhered to, 
and the judgment of the trial court is reversed and the 
cause remanded for further proceedings. 

Ruvanden, 


Morrissky, C. J., not sitting. 


LreTIon, J., dissenting. 

I feel it my duty to again dissent to the theory that no 
part of arraignment may be waived. In addition to the 
reasons adduced in the dissenting opinions in Burroughs 
v. State, 94 Neb. 519, and Wozniak v. State, 103 Neb. 
749, 754, I submit the following in the hope that in time 
the court may adopt the views expressed in these dis- 
sents. 

New trials are allowed in courts of law on statutory 
grounds. Section 9131, Rev. St. 1913, provides: “A new 
trial, after a verdict of conviction, may be granted on the 
application of the defendant for any of the following 
reasons affecting materially his substantial rights: First, 
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Irregularity in the proceedings of the court, or the prose- 
cuting attorney, or the witnesses for the state, or any 
order of the court, or abuse of discretion, by which the 
defendant was prevented from having a fair trial.” 

Five other grounds are set forth in this section, none 
of which, however, apply to the situation under consider- 
ation. There is nothing in the Criminal Code specifying 

‘for what reasons a new trial may be granted by this court 
in error proceedings, but, so far as the writer is advised, 
judgments are never reversed and new trials are never 
granted in such proceedings unless one of the reasons 
set forth in section 9131 exists. 

It will be noticed that the reason for which a new 
trial may be granted must be one “affecting materially 
his (defendant’s) substantial rights,’ and that “ir- 
regularity in the proceedings of the court,” in which 
category failure to have the information read to the ac- 
cused falls, is not a ground for a new trial, unless by 
reason of the same “the dexenaene was prevented from 
having a fair trial.” 

In Barker v. State, 54 Neb. 58, the record failed 
to show that the accused was ever arraigned. The court 
said: “It is obvious that, in every case where a trial upon 
an indictment or information is required, a plea of not 
guilty must be entered by the court, since this is essen- 
tial to the formation of the issue upon which the accused 
is tried.” The case does not decide that, under such 
circumstances as in this case, the accused is entitled to a 
new trial. The Barker case and others to the same effect 
are not in point, because the accused here pleaded “not 
guilty,” and an issue was thus created for the jury to 
pass upon. The majority opinion is a more extreme ex- 
ample of holding to mere form than the Barker or Bur- 
roughs cases, since here the accused had a copy of the in- 
formation in proper season, and there was an arraign-- 
ment and plea, incomplete in only one respect. The ac- 
cused by his own express declaration waived the reading 
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of the charge, and thus caused or induced the omission 
of which he now complains. 

The statute is as positive in its terms that requires the 
plea of the accused to be indorsed upon the indictment, 
but in Preuit v. State, 5 Neb. 377, it was held that the 
failure to do so was not prejudicially erroneous. 

The language of Chief Justice Winslow in Hack v. 
State, 141 Wis. 346, is peculiarly applicable: “Surely 
the defendant should have every one of his constitutional 
rights and privileges, but should he be permitted to 
juggle with them? Should he be silent when he ought to 
ask for some minor right which the court would at once 
give him, and then when he has had his trial, and the 
issue has gone against him, should he be heard to say 
there is error because he was not given his right? Should 
he be allowed to play his game with loaded dice? Should 
justice travel with leaden heel because the defendant has 
secretly stored up some technical error not affecting the 
merits, and thus secured a new trial because forsooth he 
can waive nothing? We think not. 

In 16 C. J. 392, sec. 720, it is said: “Moreover, many 
of the courts have departed from the old practice, even in 
cases of felony, and now permit an arraignment to be 
waived, not only by an express waiver, but also by acts 
equivalent thereto, as by voluntary pleading to the in- 
dictment or information without objection, or even with- 
out plea when it appears that defendant was present in 
person and by counsel, announced himself ready for trial, 
went to trial before a jury regularly impaneled and sworn, 
aud submitted the question of guilt to their qetermina- 
tion.” Cases from 22 states are cited in support of the 
text. 

Of course, if the facts in a case should show that the 
accused was not informed before trial of the nature of 
the charge against him, and that he had been convicted 
under such circumstances that a fair trial was not af- 
forded him, the case would fall within section 9131, and 
a new trial would be granted; but where, as in this case, 


wt 
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nothing but the merest bare formality is omitted, and 
the accused has had every right which he would have 
had if he had made the same plea after a reading of the in- 
formation, there is no sound reason why the labor of the 
courts, the inconvenience to the jurors of their enforced 
service, and the expense to which the commonwealth has 
been put should all be thrown away. Accused caused 
the omission by his own act and ought not now to be 
heard to complain. The courts are becoming more practical 
in their methods of procedure. This tendency should be 
fostered and encouraged by disregarding outworn and 
useless precedents of no practical aid in the administra- 
tion of justice. . 


Roy JOSEPH BRAUNIE v. STATE OF NEBRASKA, 
Fitep DECEMBER 4, 1920. No. 21685. 


1. Criminal Law: Insaniry: Expert Evinence. A physician in general 
practice, who has had experience in cases of insanity, held to be 
entitled to testify as an expert on the question of the insanity of 
the accused, though he is not a specialist in nervous diseases and 
testifies that he is not an expert on insanity. 


: New TriaL: Muisconpuct or Juror. A showing that a 
juror went to sleep during the taking of testimony is not ground for 
a new trial, when it does not appear how long he remained asleep, 
nor that the testimony introduced during that time was of any ex- 
tent or importance, or whether it was favorable or unfavorable to 
the defendant. 


oo 


: Homicide: INSTRUCTION AS TO MANSLAUGHTER. In a trial 
for murder, where the undisputed facts show that defendant did 
the killing, and where there is no evidence of provocation by the 
deceased or other mitigating or extenuating circumstances, which 
would reduce tbe crime to manslaughter, it is not the duty of the 
court to instruct upon manslaughter. 


4. : : INSTRUCTION aS To Matick. Though the malice, 
engendered in the heart of the defendant, must have been with- 
out legal justification or excuse in order that he be found guilty 
of murder in the first or second degree, yet, where there is no 
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evidence tending to show such justification or excuse, the court is 
not called upon to cover that matter in the instructions. 


5. Homicide: Passion. Passion, no matter how violent, will not reduce 
the crime to manslaughter, unless there has been adequate prov- 
ocation, such as would naturally and reasonably arouse the pas- 
sions of an ordinary man beyond his power of control, and where 
it appears that the defendant and his employer had heated words 
over the work being performed, and that the employer told the 
defendant, in substance, that he was discharged, such circumstances, 
as a matter of law, do not constitute such adequate provocation. 


Error to the district court for Morrill county: RALPH 
W. Horart, Jupen. Affirmed. 


T. F. Neighbors, for plaintiff in error. 


Clarence A. Davis, Attorney General, and J. B. Barnes, 
contra. 


FLANSBURG, J. 

Defendant was convicted of murder in the first degree 
and sentenced to life imprisonment. He brings the case 
here for review. 

Objection is made to the sufficiency of the evidence. . 
It seems that defendant, a man 24 years old, had been 
employed as a farm hand on the farm of John Watts. 
He soon acquired a dislike for Watts, and stated to the 
boys on the place that he intended to get a revolver and, 
if he had trouble with Watts, would kill him. A few 
days thereafter, defendant was working in the field with 
a team of colts and had difficulty with them. Watts ap- 
peared, and defendant and Watts had heatéd words, 
ending in the defendant being discharged. - Defendant 
then ran to the milk house, got a rifle, and, as Watts 
passed some 15 feet away, and was entering the door of 
the farm house, defendant shot him. Watts died 18 hours 
afterwards. The defendant’s plea was “not guilty on 
the ground of insanity.” 

On the question of insanity the testimony of experts 
was introduced both on behalf of the defendant and also 
for the state. No hypothetical questions were asked, ‘but 
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these witnesses based their opinions on their examinations 
of and conversations had with the defendant before the 
time of trial. The witnesses for the state testified that 
defendant was sane. One expert witness, on behalf of 
the defendant, said that from the discussion he had with 
the defendant he believed defendant would have had no 
understanding as to what was right or wrong, with 
reference to the act committed. The jury had before it 
the history of the crime, showing defendant’s actions, 
statements and conduct for a considerable time both be- 
fore and after the shooting, as well as the testimony of 
experts that the defendant was-sane. There is ample: to 
support the verdict. 

One physician, called by the state, testified that he was 
a graduate of a regular medical school, had been licensed 
to practice and had been engaged in regular practice for 
34 years; that he had had experience in insanity cases, 
and was, in fact, serving as medical examiner on the 
county insanity board; but he stated that he was not an 
expert on insanity matters. This witness, over defend- 
ant’s objection as to his qualifications, was allowed to 
give expert testimony on the question of defendant’s 
sanity. Such testimony was not improperly received. It 
is the function of the court to determine the qualifica- 
tions of a witness, offered as an expert, from the showing 
of fact as to the study made and knowledge acquired by 
the witness upon the particular matter in question. The 
conchision of a witness, as to whether or not he is an ex- 
pert, is not binding on the court. It is apparent, in this 
case, that what the witness intended to convey by his 
assertion that he was not an expert was that he was not 
a specialist in matters of insanity. It was, however, not 
necessary that he be a specialist. If it appears to the 
court that the witness has had an opportunity to make 
special study and has done so, and has thus acquired 
knowledge and has had experience in reference to the 
matter, beyond that of ordinary persons, he may be al- 
lowed to testify as an expert. The extent, then, of such 
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knowledge and experience bears upon the weight to be 
given to his testimony by the jury. Spaulding v. City of 
Edina, 122 Mo. App. 65; Pecos & N.T. R. Co: v. Coffman, 
56 Tex. Civ. App. 472; Castner v. Sliker, 33 N. J. Law, 
95; 22 C. J. 675, sec. 765. 

Counsel for defendant contends that the court erred in 
ordering that the defendant submit himself to an oral 
examination by the medical witnesses for the state, for 
the purpose of giving them an opportunity to pass upon 
his sanity, since such an order compelled the defendant 
to give testimony against himself. The record does not 
show that any such order was made, and the testimony, 
furthermore, does show that the conversations had with 
the defendant by these witnesses were of an entirely 
voluntary nature on his part. 

The county attorney, in his argument to the jury, 
stated that he had been instructed by the court to have 
certain doctors examine the defendant upon the question 
of insanity, and the defendant contends that such state- 
ments made by the county attorney are prejudicial. The 
record does not show that any such order had been made 
by the court and the remarks were outside the record and 
were properly excepted to. The entire argument of the 
county attorney is, however, shown in the transcript. 
It is quite temperate and entirely fair, and it is apparent 
that no prejudice could have resulted from the state- 
ments complained of. 

Misconduct of the jury is urged as ground for a new 
trial. By affidavit, attached to the motion for a new 
trial, it is set out that one of the jurors went to sleep 
while testimony was being taken and appeared to pay 
but very little attention to the testimony or argument of 
counsel. The length of time the juror was asleep is not 
shown, nor does it appear what testimony was introduced 
during that time, nor that it was of any importance or 
extent, nor whether favorable or unfavorable to the aec- 
cused. There is no showing that the defendant was in 
any way prejudiced. 16 C. J. 1170, sec. 2677. Whether 
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or not this juror paid such attention to the trial as to 
intelligently comprehend the proceeding and hear the 
testimony was a matter open to the trial judge and was 
necessarily passed upon by him when the motion for a new 
trial was overruled. No objection on this ground was 
made by the defendant during the course of the trial, and 
there is nothing in the affidavit, as we view it, to question 
the sound judgment of the trial judge that the juror was 
sufficiently attentive. 

Error is predicated on the giving of the following in- 
struction: ‘Malice in law includes, but is not confined to, 
hatred, ill-will, or desire for revenge. It may for the pur- 
poses of this case be defined as that condition of the human 
mind which shows a heart regardless of social duties and 
fatally bent on mischief, the existence of which is inferred 
from the acts done or words spoken.” 

Defendant makes two objections to this instruction: 
First, he contends the instruction infers that malice is, 
in law, presumed from the facts shown in this case; and, 
second, that the instruction does not inform the jury that, 
even though the condition of mind described be found to 
exist, still it should not be considered malice if found to 
have been produced by adequate provocation on the part of 
the deceased, in which event such emotions would, in law, 
have been justifiable or excusable. 

As to the first objection, the defendant relies upon the 
decisions in Flege v. State, 90 Neb. 390, Davis v. State, 90 
Neb. 361, and Vollmer v. State, 24 Neb. 838, where it is de- 
cided that malice cannot be presumed, as a matter of law, 
from the fact of killing, when all the circumstances sur- 
rounding the killing are shown, and that the question of 
malice must then be left to the jury. We do not believe 
the instruction open to the objeetion made, since it does 
not instruct that malice is to be inferred from the fact of 
killing, but, as we interpret it, the jury is informed that 
the jury itself is to determine the question of malice, and 
that it may infer malice from the acts done and things said. 
As to the matter complained of, the instruction is the same 
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as was approved in Vollmer v. State, supra, and Carr v. 
State, 23 Neb. 749. 

As to the second objection, the definition of malice, 
though, perhaps, incomplete if given in a case where the 
evidence was sufficient to reduce the homicide to the crime 
of manslaughter, since the emotions described in the in- 
struction, if caused by adequate provocation, would not 
have constituted malice, yet was sufficient here, where there 
is no evidence of provocation, nor of extenuating or miti- 
gating circumstances, adequate to reduce the crime to man- 
slaughter. All that could be inferred is that the deceased, 
by his remarks, had provoked the defendant to anger. That 
such manner and extent of provocation is insufficient, in ‘ 
law, to mitigate the offense is beyond question. 21 Cyc. 
743. 

The court in its instructions defined the crime of murder 
in the first and in the second degree and defined the crime 
of manslaughter, but neglected to instruct what provoca- 
tion or cause would be adequate to reduce the offense from 
murder to manslaughter. The only possible defense in 
this case was insanity. No prejudice could have resulted 
to the defendant by a failure to instruct fully on man- 
slaughter, since there was no evidence in the record by 
which the homicide could have been reduced to that lower 
degree of crime. Davis v. State, supra. There being no 
evidence tending to establish manslaughter, it was not 
the duty of the court to instruct upon that degree of the 
crime. Williams v. State, 103 Neb. 710. And by the 
jury’s verdict, that the accused was guilty of a deliberate 
and premeditated murder and not of murder in the second 
degree, it becomes quite apparent that the defendant was 
not prejudiced by the failure of the court to instruct fully 
as to the crime of manslaughter, or to inform the jury 
under what circumstances malice, as defined in the in- 
struction, would be legally justijiable or excusable. Ann. 
Cas. 1913.A, 735 (People v. Brown, 203 N. Y. 44). 

AFFIRMED. 
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REYNOLDS & MAGINN, APPELLEES, V. OMAHA GENERAL IRON 


1. 


WorRKS, APPELLANT. 
FILep DeceMBer 4, 1920. No. 21105. 


Sales: Orrer: Accreprance. A letter to a firm of contractors, pro- 
posing, for a stated sum, to furnish all the material of a certain 
kind required in the erection of a certain building, according to 
its plans and specifications, in case the firm should be the success- 
ful bidders therefor, is such an offer as will, when accepted after 
the contract for the building has been awarded to the firm, con- 
stitute a valid and enforceable agreement. 

+ Onan Acceptance: EvipENcE. Evidence examined, and 
held sufficient to establish the unqualified oral acceptance by 
the appellees of the proposition to furnish the materia] aforesaid. 


Statute of Frauds: Sarrs: Oran Acceptance. The oral acceptance 
of a written offer to sell goods is sufficient to satisfy the statute 
of frauds, if the person making the offer is the party to be charged 
and the written offer contains all the essential terms of the pro- 
posed contract. 

: MeMoraNnDUM: WRITTEN OFFER or Sate. The written offer 
in this case held to set forth all the terms essential to constitute 
a sufficient memorandum to satisfy the requirements of the statute 
of frauds. Rev. St. 1913, sec. 2631. 

Contracts: INFORMAL AGREEMENT. Though a more formal contract 
is expected to be afterwards made, an informal agreement com- 
plete in its terms will take effect if the parties so intend, pro- 
vided that the formal contract is not to contain material provi- 
sions not contained in or to be inferred from the preliminary 
informal agreement. Where, therefore, such complete informal 
agreement has been conclusively established, it is not error to 
exclude as immaterial offered evidence to the effect that it was the 
custom of the parties in their previous dealings to embody their 
agreements in formal contracts. 

Appeal: FarLure to Rerery. Where a case is tried in all respects as 
if the averments of the answer had been denied by reply, the 
fact that no reply was actually filed cannot be taken advantage 
of on appeal. 


AppPEAL from the district court for Douglas county: 


Les S. Estetir, Jupcn. Affirmed. 
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Edward R. Burke, for appellant. 
Smith, Schall & Howell, contra. 


Dorsey, C. 

Reynolds & Maginn, a firm of contractors, plaintiffs 
in the court below and appellees here, recovered a judg- 
ment against the appellant, Omaha General Iron Works, 
for damages for alleged breach of contract in failing to 
furnish the structural steel and iron required in the erec- 
tion of a school building at Beemer, Nebraska, which’ the 
appellees were under contract to erect. Both parties moved 
for a directed verdict at the close of the evidence, the jury 
were discharged, and judgment was rendered by the court. 

The action was predicated upon a letter received by 
the appellees from the appellant and the alleged oral 
acceptance .of the offer therein contained. The letter 
follows: 

“Omaha, Neb., Feb’y 9, 1917. 
“Reynolds & Maginn, General Contractors, 

3013 Ames Avenue, Omaha, Nebraska. 

“Gentlemen: We propose to furnish the structural steel 
and miscellaneous iron for the erection of the high and 
grade school at Beemer, Nebr., in accordance with the 
plans and specifications prepared by Architect W. F. 
Gernandt, delivered f. 0. b. cars Beemer, for the sum of 
nineteen hundred dollars ($1,900.00). 

“In the above price we have included all door and window 
lintels, steel columns, and I-beams, ring and covers, joist 
anchors and hangers, clean-out door, cast-iron window 
sill, reinforcing bars for concrete stairs, door-frame an- 
chors, one flag pole, one ashpit door. We trust these 
figures may be of some service to you aud that if you are 
the successful bidders we may be favored with the order. 

“OMAHA GENERAL IRON WORKS, 
“D. B. Van Every.” 

The appellees made no written response to this letter, 
but on February 27, 1917, after having secured the contract 
for the schoolhouse, their representative called the appel- 
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lant by telephone and informed them that the appellees 
were the successful bidders. A conversation ensued in 
which, according to the testimony offered by the appel- 
lees, they notified the appellant of their acceptance of its 
offer to furnish the steel and iron pursuant to the terms of 
the letter of February 9, and the appellant signified its 
intention to comply therewith. March 12, 1917, however, 
the appellant advised the appellees by letter that a mis- 
take of $600 had been made in its estimates of the cost of 
the material in question, and that it would not furnish 
the same except at an increase in that amount. The ap- 
pellees then procured the material:-from another concern 
at a cost exceeding the appellant’s estimate of $1,900 in 
the sum for which judgment was rendered in this action. 

Deferring, for the moment, the question whether or not 
there was a sufficient acceptance of the alleged offer, as 
contained in the letter, our first inquiry must be whether 
the letter of February 9 constituted such an offer or pro- 
posal as could be turned into a contract by acceptance. 
Nebraska Seed Co. v. Harsh, 98 Neb. 89, holds, in substance, 
that a letter intended only as a preliminary negotiation, 
an invitation to the person addressed or to the public 
generally, or to those engaged in a particular line of busi- 
ness, to make an offer or to trade, or a letter in the nature 
of an advertisement or circular addressed generally to 
those engaged in a particular line of business stating the 
price at which property is held, conld not be converted 
into a contract by acceptance. The language of the letter 
in question in that case consisted of a statement that the 
writer had about 1,800 bushels of millet seed and wanted 
a certain price therefor. It was held not to be a final prop- 
osition, but a mere request for bids, because it did not 
contain a distinct offer to sell. — 

The letter involved in the instant case, however, was 
in the form of a definite proposal to furnish the material 
required in the erection of a certain building, in accord- 
ance with certain plans and specifications and for a total 
sum. It was in the nature of a bid for the entire amount 


364 NEBRASKA REPORTS. [Vou. 105 


Reynolds & Maginn v. Omaha General Iron Works. 


of material of the kind indicated required for a particular 
job, rather than a general quotation of prices of different 
kinds of material handled by the appellant, such as the or- 
dinary trade circular. The recipient of a trade circular or 
price quotation usually must formulate and send an order 
stating the quantities of different kinds of material desired, 
and that would be the basis of. the contract if it should 
be accepted by the seller; but in the instant case the terms 
of the letter obviate that necessity. The quantities and 
kinds of material fixed by the plans and specifications were 
equally well known to both parties; nothing was left for 
future negotiation. The appellant knew that the appellees 
were bidders for the Beemer schoolhouse, and the letter 
was a proposal expressly conditioned upon their bid being 
accepted. By the terms of the letter the appellant, in 
effect, invited the appellees to accept its offer and to enter 
into a contract on the basis of the letter if their bid should 
be successful, and it was tacitly understood that acceptance 
or rejection of the appellant’s proposal should await the 
result of the competition for the schoolhouse. The terms 
of the proposed contract being definitely and completely - 
covered by the letter, can it be said that the letter was 
intended merely as an invitation to future negotiation, to 
be consummated by the execution of a later and distinct 
contract? We think not. On the contrary, we are convinced 
that it was the intention of the parties to treat the letter 
as the basis of the contemplated contract, and to consider 
it closed by acceptance duly notified to the appellant. 

In Peirce v. Cornell, 117 App. Div. 66, 102 N. Y. Supp. 
102, a case quite analogous to the instant case, it is said: 
“The test is whether or not the proposition by one party 
and its acceptance by the other shows that the minds 
of the parties met as to the terms of the contract, leaving 
no essential term to future agreement.” We are of the 
opinion that the letter in question satisfies that test, and 
that, if there was a valid acceptance of the proposal therein 
contained, an enforceable contract resulted. Campfield v. 
Sauer, 91 C. C, A. 804, 164 Ted, 833. 


~ 
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Turning now to the issue of acceptance, the testimony 
on behalf of the appellees was that they notified the appel- 
lant by telephone of their acceptance of the proposal em- 
bodied in the letter of February 9, and that the appellant 
assented thereto. While the appellant’s version of this 
conversation did not coincide exactly with the appellees’, 
we think that the fact that there was an unqualified oral 
acceptance of the proposal was not successfully controvert- 
ed. If there were any doubt or conflict upon that point, it 
should be borne in mind that the case was submitted to 
the trial court upon the facts as well as the law, and that 
its finding, being supported by sufficient, though conflict- 
ing, evidence, is conclusive. 

That an oral acceptance of a written offer to sell goods 
is sufficient to satisfy the statute of frauds, if the person 
making the offer is the party to be charged and the. writ- 
ten offer contains all the essential terms of the proposed 
contract, is supported by the weight of authority. Willis 
v, Ellis, 98 Miss. 197, Ann, Cas. 1918A, 1039, and note; 
Carter v. Western Tie & Timber Co., 184 Mo. App. 528; 
Kohn & Baer v. Ariowitsch Co., 168 N. Y. Supp. 909, 
181 App. Div. 415; Smith v. Gibson, 25 Neb. 511. The 
appellant, however, contends that the letter of February 
9 was not a sufficient memorandum under the provisions of 
section 2631, Rev. St. 1913. The appellees claim that, 
since the contract relates to iron and steel to be manufac- 
tured according to plang and specifications, it deals, not 
with goods in existence at the time, but with work and 
labor to be bestowed in their manufacture, and that the 
contract does not come within the purview of the statute 
of frauds. That question need not be discussed here, for 
if it be assumed that the contract involved in the instant 
case is one within the statute of frauds, the letter, in our 
opinion, constitutes a sufficient memorandum. This court 
has uniformly held that our statute of frauds does not 
require all the terms of the contract to be stated in the 
written memorandum, but that details may be supplied 
by parol evidence. Rusicka v. Hotovy, 72 Neb. 589; Mc- 
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Caffrey Bros. Co. v. Hart-Williams Coal Co., 96 Neb. 774. 
We cannot perceive that any essential term was omitted 
from the letter. It set forth with certainty the material to 
be furnished, the price to be paid, and the place of delivery. 
When the delivery was to be made and the price to be 
paid was not specifically covered, but these were matters 
which, if not implied from the other terms of the contract, 
could be supplied by parol under the rule laid down in 
the above-cited cases. 

In proof of its contention that the letter of February 9 
was intended to be only part of the preliminary negotia- 
tion, to be consummated later by the execution of a formal 
contract, and not to be binding until such formal contract 
was entered into, the appellant offered to show that like 
preliminary proposals to furnish materials had often before 
been submitted by it to the appellees, and that it had been 
their custom always in such cases to enter into a separate 
formal contract. The form of contract used on such pre- 
vious occasions was also offered in evidence. The refusal 
by the court to admit the offered evidence is assigned as 
error. In view of our conclusion that the letter expressed 
all the terms essential to a complete contract aud became 
‘so when accepted, it was, in our opinion, immaterial 
that the parties may have contemplated reducing it to a 
more formal writing: 13 C. J. 290, 291; United States 
v. Carlin Construction Co., 188 C. C. A. 449, 224 Fed. 
859; Singer v. Disston & Sons, 178 App. Div. 108, 165 
N. Y. Supp. 94. “The law undoubtedly is that an informal 
agreement complete in its terms will take effect if the 
parties so intend, though a more formal contract is expect- 
ed to be afterwards made, provided that the formal con- 
tract is not to contain material provisions not contained 
in or to be inferred from the preliminary informal agree- 
ment.” Garrick Theatre Co. v. Gimbel Bros., 158 Wis. 649. 

No reply was filed to the appellant’s answer, and it is 
argued that the new matter set up therein must therefore 
be taken as true, and that the appellant was, for that 
reason, entitled to judgment. Evidence was tendered by 
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the appellant in the court below in support of all the aver- 
ments of its answer, as if they had been put in issue by 
reply. The case having been tried in all respects as if a reply 
had been filed, the fact that it was not actually filed cannot 
be taken advantage of on appeal. Gruenther v. Bank of 
Monroe, 90 Neb. 280. 

No error appearing in the record, we recommend that 
the judgment be affirmed. 


Perr Curtam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 
this opinion is adopted by and made the opinion of the 
court. 


AFFIRMED, 


HENRY STALDER, APPELLEE, V. ANDY STALDER, APPELLANT, 
Fitep December 4, 1920. No. 21152. 


1. Wills: EQuITABLE Conversion. Where a will gives the executor 
power to sell real estate to carry out the provisions thereof, and, 
because of deficiency of personal estate, they cannot be carried out 
without converting the real estate into money, the conditions being 
such that the testator must have intended that such conversion 
should take place, the power, although not in express terms 2 
positive direction to sell the real estate, will be construed as such, 
and an equitable conversion of the real estate into money will be 
deemed to have occurred at the testator’s death. 


H : Rents. In such a case a beneficiary, who is given 
by the will a share of the remainder of the estate after the pay- 
ment of debts and legacies, takes no interest in the real estate, as 
such, and cannot maintain an action for rents. 


APPEAL from the district court for Richardson county: 
JOHN B. RAPER, JuDGE. Reversed and dismissed. 


Kelligar, Ferneau & Gagnon, for appellant. 


John Wiltse, contra, 
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Dorsey, C. 

This is an action by the appellee, Henry Stalder, one of 
the children and beneficiaries under the will of Annie 
Stalder, deceased, to recover his share of the rent of a cer- 
tain tract of land of which she died seised, accruing after 
her death. This appeal brings up for review the judgment 
of the court below affirming his right to sue for the rent in 
question and awarding him the share claimed, on the 
theory that, as one of the five children of the decedent, the 
appellee took his proportionate share as tenant in common 
of the real estate upon the death of the testatrix, and there- 
by became vested with the right to rents. 

Anaie Stalder died in Richardson county in October, 
1913, leaving no personal estate, her only property con- 
sisting of 80 acres of land in that county. By her last 
will and testament, admitted to probate in August, 1915, 
she appointed her son, Joseph Stalder, executor, and 
directed him, after paying her debts and funeral expenses, 
to expend $200 for a monument. Another item of the 
will was a bequest of $1,000 to her daughter Rosa. In 
addition to the specific directions and bequest indicated, the 
will contained the following clause: “I give, devise and 
bequeath * * * unto my five beloved children, Henry, 
rank, Joseph, Andrew and Rosa, each an equal share of 
the remainder of my estate, after the above provisions of 
this instrument have first been carried out, It is expressly 
understood that my executor hereinafter named is hereby 
given all power and authority to sell any orall real estate 
in my name to carry out the provisions of this my last will 
and testament.” 

Letters testamentary were issued to Joseph Stalder in 
August, 1915, and his final account was approved and he 
was discharged by the county court of Richardson county 
January 8, 1917. The land was sold in April, 1916, by 
the executor, under the power conferred by the will, to the 
appellant and another, the proceeds were reported in 
the executor’s final account, and after the debts, funeral 
expenses, outlay for monument, and the amount of Rosa’s 
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legacy had been deducted, the remainder was, in the final 
decree of the county court, ordered distributed in equal 
shares to the five children named in the will. It is undis- 
puted that the land in question was farmed by the appellant 
Andy Stalder, one of the children of the deceased, for a 
period antedating her death and extending down to the 
date of the sale. No rent was collected or accounted for 
by the executor. 

Among the defenses raised in the court below to the 
appellee’s suit for rent, it was contended by the appellant 
that, because of the power bestowed by the will upon the 
executor to sell the land and the necessity of its exercise in 
order to carry out the intention of the testatrix, there was 
an equitable conversion of the real estate into money, effec- 
tive at the time of the death of the testatrix; that no title 
to the real estate as such, and consequently no right to col- 
lect or sue for rents and profits, passed to the beneficiaries 
under the terms of the will. “Where the provisions of a will 
are of such a character as to amount to a positive direction 
to convert the testator’s real estate into money or personal- 
ty, or where by a fair construction of the will such inten- 
tion of the testator is clearly shown by implication, a court 
of equity will decree that an equitable conversion of the 
real estate of the testator into money took place at the time 
of his death.” Chick v. Ives, 2 Neb. (Unof.) 879. This 
case is cited with approval in the opinions in the following 
cases: In re state of Willits, 88 Neb. 805; Coyne v. Davis, 
98 Neb. 763, it being stated in the opinion in the latter 
case: “The rule seems to be that, when land is imperatively 
directed to be sold, it is considered as converted into money 
from the death of the testator. If the executor has the 
option whether to sell or not, or if he is merely given au- 
thority to sell, without being directed to do so, then it re- 
mains as real estate until the conversion takes place.” 

Examining the will under consideration in the instant 
case, in the light of the foregoing principles and the 
circumstances in evidence bearing upon the intention of 
the testatrix, it appears that the dispositions made by her 

105 Neb—24 — 
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in the will left no alternative to the executor other than to 
sell the land. There was no personal estate, and the funds 
necessary to comply with the directions to pay debts and 
funeral expenses, to purchase a monument, and to pay 
Rosa’s legacy of $1,000, could be derived from no other: 
source except the proceeds of a sale of the land. Under 
those conditions, the words, “it is expressly understood 
that my executor hereinafter named is hereby given all 
power and authority to sell any or all real estate in my 
name to carry out the provisions of this my last will and 
testament,” must be construed as equivalent to an im- 
perative direction to sell the land. 

It is argued by the appellee that the language of the 
will is not imperative or positive with regard to the ex- 
ecutor’s power of sale, but that it is only conditional. The 
power is “given” to him, but he is not, m express terms, 
commanded to exercise it: Nevertheless, the explicit 
requirements of the other provisions of the will in effect 
lay that command upon him. He cannot carry out the 
testatrix’ scheme in the disposition and division of her 
property unless he does sell the land. The determining 
factor is not, in our opinion, the precise language in 
which the power is couched, but the intention of the 
testator as gathered from all the provisions of the will 
construed together and the necessities of the case. It 
is well said in Harrington ry. Pier, 105 Wis. 485, 50 L. R. 
A. 307: “The rule is that where there is a positive 
direction in a will to convert the real property into 
personalty, or there is a power of sale in a will and be- 
quests of such a character as to plainly indicate a testa- 
mentary intent that such power shall be executed to pro- 
vide the means of satisfying them, or where the pro- 
visions of a will cannot be carried out without converting 
the realty into personalty, and the conditions are such 
that the testator must have contemplated that such con- 
version would take place to that end, courts of equity 
deal with the estate as personal property from the time 
the will takes effect—from the death of the testator.” 
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Since it is apparent that the appellee acquired no in- 
terest in the real estate, as such, by the terms of the will, 
and his action for rents must, for that reason, fail, it will 
be unnecessary to notice other points of alleged error 
raised and discussed by the appellant. We therefore 
recommend that the judgment of the court below be 
reversed and the action dismissed. 

Per Curtam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the action dismissed, and this opinion is adopted by and 
made the opinion of the court. 

REVERSED AND DISMISSED. 


ALSON B. CoLe y. STATE OF NEBRASKA. 
Fitep December 18, 1920. No. 21844, 


1. Criminal Law: Homyictpe: INSTRUCTION: Decree or Crime. Under 
section 9130, Rev. St. 1918, requiring the court, upon a plea of 
guilty in a homicide case, to take testimony and to determine the 
degree of the crime, held, that an instruction to the jury, declaring 
that the defendant jis convicted-of murder in the first degree, is 
a judicial determination of the degree of the crime, though the 
court may have erroneously stated in such instruction that the 
degree of the crime had been determined by reason of the plea of 
guilty. 

2, 4 : PLea or Guitty: DEGREE oF CRIME: EVIDENCE. 
When a plea of guilty is entered by defendant in a homicide case, 
and the court takes testimony with express reference to the crime 
committed, as it relates to the defendant, it is presumed that the 
evidence is taken for the purpose of consideration by the court in 
fixing the degree of the crime, and by the -jury in determining 
the punishment to be imposed, though the record does not af- 
firmatively so disclose. 

3: : : : : When a plea of guilty is 
entered by the defendant in such a case, and the court takes testi- 
mony showing the circumstances surrounding the crime, the 
court has jurisdiction to determine the degree of the crime, and 
a judicial determination on that question will not be subject to 
collateral attack, though the court gives erroneous reasons for 
his conclusion. 
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Error to the district court for Howard county: BAYARD 
H. Paine, Jupce. Petition in error dismissed. 


J. M. Priest, for plaintiff in error. 


Clarence A. Davis, Attorney General, and Mason Wheel- 
er, contra. 


FLANSBURG, J. 

The case comes here from an entry made by the district 
judge, as a nunc pro tunc order, in the record of the case 
made in a trial, held before him some two years previous- 
ly. The complete record in the original case is found in 
this court in the case of Grammer v. State, 103 Neb. 
325, which is referred to by the attorneys in argument 
_and is identified in this proceeding and is UPelOre now 
before the court. 

It appears from that record, as stated by this court in 
its opinion in In re Application of Cole, 103 Neb. 802, 
807, that the criminal actions against Cole and Grammer 
were tried together in the one proceeding, and that no re- 
quest was ever made by the defendant Cole for a separate 
trial. After the proceeding had commenced, Cole entered 
his plea of guilty, and the trial court made a statement 
that the proceeding would continue as to Grammer alone. 
Following that statement, however, and in contradiction 
thereof, and during the course of the proceeding, the judge 
at various times directed the jury that certain testimony, 
then being introduced, was introduced and was to be con- 
sidered with regard to the Cole case only. It is quite 
apparent from the record that evidence was introduced by 
the trial judge, to be considered with regard to Cole, and 
this has been judicially determined both by this court and 
by the judge of the district court of the United States for 
the district of Nebraska. 

The statute (Rev. St. 1913, sec. 9130) requires the court, 
upon a plea of guilty being made in a homicide case to take 
testimony, and, upon that testimony, the court itself must 
determine the degree of the crime. In such a proceeding, 
after a plea of guilty, any introduction of testimony with 
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regard to the person making such plea is presumed to have 
been taken for the purpose designated in the statute. The 
court is not required to affirmatively show by the record 
that the testimony was taken for such purpose. Ha parte 
Haase, 5 Cal. App. 541; State v. Cumberland, 90 Ta. 525; 
Ee parte Woods, 41 Pac. (Cal.) 796. 

The trial court, by taking testimony with reference to the 
crime committed by Cole and after Cole had pleaded guilty, 
had jurisdiction to determine the degree of his crime. 
Such a judicial determination was, in fact, made by the 
court in its instruction to the jury as follows: ‘You are 
instructed that the defendant Alson B. Cole, upon being 
arraigned in the manner and form hereinafter set out 
and entering a plea of guilty to murder in the first degree, 
is thereby convicted of said crime.” The instruction then 
advises the jury that it was for the jury to determine the 
question only of the penalty to be imposed. 

This instruction fixed the degree of the crime definitely 
and finally and beyond the power of the jury to change or 
modify it. The court made this adjudication and the jury 
had no part in it. The adjudication, on its face, appears 
to be erroneous. It recites that Cole was guilty of murder 
in the first degree, by reason of his plea of guilty. Though 
the court may have disregarded the testimony introduced 
for the purpose of fixing the degree of the crime and may 
have determined that Cole was guilty by reason of his plea 
of guilty, still, from the fact that the court erroneously 
came to that conclusion, it does not necessarily follow that 
the court was without jurisdiction. The reason given by 
the court would be no different in nature than if the court 
had erroneously stated that certain particular evidence 
was sufficient to convict the accused of murder in the first 
degree, in a case where the evidence was not, in fact, 
sufficient as a basis for such a conclusion. In either event, 
the reason given by the trial court would be a mere error 
in the exercise of his judicial powers in a matter where 
he had full jurisdiction to ultimately determine the de- 
gree of the crime. The decision by the federal court, decid- 
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ing that it was necessary for the district court for Howard 
county to take further proceedings, is based upon a conclu- 
sion that the trial court had made no “finding or determina- 
tion” of the degree of the crime. We cannot so interpret 
the instruction that we have referred to, given by the 
trial judge, and which directed the jury that the defend- 
ant “is convicted of murder in the first degree.” In our 
opinion the instruction, though on its face erroneous, 
was a finding and determination of the degree of the crime. 
Ea parte Haase, 5 Cal. App. 541; State v. Cumberland, 
90 Ia. 525; Hx parte Woods, 41 Pac. (Cal.) 796; People v. 
Noll, 20 Cal. 164; 16 ©. J. 1271, sec. 3018. The courts 
erroneous reason for such conclusion did not change the 
fact that such a conclusion had been made, and the direc- 
tion to the jury that Cole was guilty of murder in the first 
degree conferred power on the jury to decide upon the 
punishment to be imposed. 

The error of the trial court was not jurisdictional, though 
it was an error that might have been taken advantage of 
by a direct proceeding for review brought to this court. No 
such proceeding ws ever had. Such errors are not subject 
to collateral attack. Fuller v. Fenton, 104 Neb. 358. 

Following the decision of the federal court, the trial 
court has made an entry attempting to correct his record, 
to the effect that he did, in his own mind, at the time of 
the trial, from the evidence adduced, determine upon the 
degree of the crime, though he had given no expression to 
that decision except that which is contained in his instruc- 
tions to the jury. 

It is the contention of the defendant’s counsel that the 
original record is insufficient to support the conviction, 
and that the entry by the trial judge is an unlawful and 
ineffectual attempt to correct a defective record. 

Whether or not such an entry could be considered by 
this court as legally or properly made, or as having any 
force or validity, it is unnecessary to determine. 

We are of opinion that the original record, ag it stood 
prior to the making of such entry, was sufficient to show 
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all jurisdictional requirements, to show a determination 
of the degree of the crime, and to show such a compliance 
with those mandatory provisions of the criminal law as 
will support the conviction against collateral attack. 
The proceeding in error is therefore 
, DISMISSED. 


Warp HARRIS, APPELLEE, v. DIRK E. HARMS, APPELLANT. 
Firep DeceMBER 23, 1920. No.. 21083, 


1. Boundaries: Location: EvIDENCE: BuRDEN oF Proor. ‘Government 
corners fixed by a United States surveyor at the time of the origi- 
nal survey will control the field notes of the survey taken at the 

“ time the corner was erected and will control the field notes or 
courses and distances of any subsequent survey. Such corner, if 
identified by the proofs, is the best evidence of where the line 
should be. But in the absence of such corner, or of satisfactory 
proof of its location, the field notes of the survey will govern and 
determine the true line, and such field notes and government 
plats in such case are prima facie evidence of its true location, 
and the burden is then shifted to the party who wishes to establish 
the corner at a place different from that called for by the field 
notes and government plat of the original survey.” Knoll v. 
Randolph, 3 Neb. (Unof.) 599. 


2. Instructions set out in the opinion held free from error. 


3. Evidence held sufficient to support the verdict of the jury. 


APPEAL from the district court for Keith county: HaAwn- 
son M. Grimes, JuDGE. Affirmed. 


George B. Hastings and B. F. Hastings, for appellant. 
H. A. Dano, L. A. DeVoe and W. T. Wilcox, contra. 


W. T. Thompson and J. J. Halligan, amici curie. 


Morrissey, C. J. 
This is an action in ejectment brought by plaintiff 
against defendant to recover possession of a strip of land 
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617 feet wide and 2,640 feet in length along the boundary 
line between the southeast quarter and the northeast quart- 
er of section 32, in township 14 north, of range 40 west of 
the sixth principal meridian, in Keith county. There was 
a verdict aud judgment for plaintiff, and defendant ap- 
peals. 

Plaintiff is the owner of the southeast quarter of section 
32 and defendant is the owner of the northeast quarter 
of that section. Each is holding under a patent duly issued 
by the department of the interior, and the dispute between 
them is not a dispute as to titles, but as to the location of 
the dividing line. 

Prior to the institution of this litigation there had been 
disputes as to the interior boundary lines in township 14, 
range 40, and, in conformity with statutory provisions, 
a resurvey of the lines within the township had been made 
by the deputy state surveyor. Plaintiff claims his land 
according to the survey thus made. Defendant disputes 
the accuracy and legality of this survey, and also claims 
possession for more than ten years next preceding the 
institution of the suit. The correctness of instruction 
No. 6, given by the court on its motion, is challenged by 
appellant. This instruction reads as follows: 

“The jury are instructed, as a matter of law, that govern- .. 
ment corners fixed by a United States surveyor at the 
time of the original survey will control the field notes of the 
survey taken at the time the corner was erected and 
will control the field notes or courses and distances of any 
subsequent survey. 

“Such corner, if identified by proofs, is the best weit 
of where the line should be. But in the absence of such 
corner, or satisfactory proof of its location, the field notes 
will govern and determine the true line, and such field 
notes and government plats in such case are prima facie 
evidence of its true location. 

“Tf the monuments erected by the government surveyor 
have been obliterated, and no witness can fix their origi- 
nal location, and the government field notes returned to 
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the surveyor general show that section lines were es- 
tablished on straight lines between the township corners 
and determine their location by courses and distances, 
the field notes should be accepted as presumptively correct, 
and should only be overcome by clear and satisfactory evi- 
dence that the surveyor established the corners at other 
points. 

“You are further instructed, as a matter of law, that, in 
determining the boundaries of land, fixed monuments and 
known corners govern both courses and distances; and 
where the existence of the original government corner 
is established at a certain point by sufficient evidence, 
its authenticity cannot be overcome by showing that the 
location is not at the distance from other monuments 
indicated by the field notes of the original survey. 

“Where land has been surveyed and corners located by or 
under the direction of the federal government, all persons 
are bound to observe such survey and corners where the 
same can be ascertained, even though mistakes may have 
been made by the government surveyors in the location 
of corners. 

“Where, however, no corners were located by the 
government surveyors, or where it is impossible to ascer- 
tain with any degree of certainty the point where the 
government surveyor has located the corner, then the 
county surveyor has a right to locate the corner, and, in 
case of a quarter corner, it would be his duty to fix the 
corner midway between the known section corners of the 
section.” 

Appellant complains of the several paragraphs of this 
instruction. The instruction must be read as a whole. As 
we understand appellant’s assignments, his main criti- 
cism relates to the second paragraph of the instruction, 
where the jury are told, in substance, that, in the absence 
of proof of the location of the corners established by the 
original government survey, the field notes of such sur- 
vey will be taken to determine the true location, and such 
field notes with their accompanying maps are prima facie 
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evidence of its true location. The rule announced has long 
been followed in this state. Knoll v. Randolph, 3 Neb. 
(Unof.) 599; State v. Ball, 90 Neb. 307. 

By instruction No. 7, which is criticised by appellant, 
the court referred to the state statute (Rev. St. 1913 sec. 
5566), providing for resurveys: “In case of any dispute 
among owners of and arising for or by reason of any survey 
of boundaries of lands.” It is claimed that there is no 
evidence to show that, prior to the making of the survey, 
there was dispute among the owners of the land in that 
township, and that by this instruction special prominence 
was given to the evidence of the deputy state surveyor 
who made the survey on which plaintiff relies. But this 
criticism is not well founded, as appellant’s own pleading 
alleges that there was a dispute over the line as early as 
1907. 

Appellant urges that there was error in giving in- 
struction No. 8, which reads: 

“In this case if, from the evidence, you believe that the 
line between the said northeast quarter and the south. 
east quarter of section 32, as shown by the survey of the 
state surveyor, is as fixed by the original survey, or if, 
from the evidence, you believe that the government sur- 
veyor in surveying said township 14, range 40 west, did 
not establish the interior corners, but that the line, as 
established by the state surveyor, is approximately where 
it would have been had the government surveyor surveyed 
the interior of said township, and established corners, in 
accordance with and corresponding to the known lines and 
corners, established by the government surveyors on the 
outside boundary of said township 14, range 40 west, then 
you should return a verdict finding for the plaintiff. 

“In other words, if, under the evidence, you believe that 
the surveyors in making the original government survey 
did not run the interior lines and establish the interior 
corners of said township 14 north, range 40 west, then you 
should find for the plaintiff in accordance with the lines 
and corners run and established by the state surveyor.” 
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Appellant claims that by this instruction the court left 
to the jury the question: Did the government surveyors 
actually run the lines and establish corners on the ground? 
And it is claimed that this was an attempt to attack col- 
laterally, in an action between private parties, the sur- 
veys of the United States. On the record presented it may 
be said to appear that the deputy state surveyor, after 
making a most thorough investigation, reached the con- 
clusion that the pits were not dug, the mounds erected, 
nor the stake driven at each corner in accordance with the 
practices and usages of government surveyors, while the 
defendant contended that these things had been done. 

We do not understand that the deputy state surveyor 
reached the conclusion that the government surveyor had 
not run the lines and actually made the field notes, because 
he appears to have relied upon the field notes in doing 
his work. The record appears to present one of two alter- 
natives: The government surveyors did not actually 
erect the monuments at the section corners, or, if they 

did erect them, they have become wholly obliterated and 
_lost. Under the instruction given, the jury were left free 

to adopt either alternative. The effect of appellant’s 
argument would be to hold that, before a corner may be 
located by the state surveyor, it must first affirmatively 
appear that the corner once existed. This would defeat the 
very purpose of the statute allowing resurveys. To make 
proof of the former existence of a corner other than by the 
official plats and field notes is often impossible. The 
survey made by the deputy surveyor, under which plaintiff 
claims, corresponds substantially with the government field 
notes, and the instructions of the court in stating the effect 
to be given to this resurvey is supported by the evidence and 
in harmony with the provisions of the statute (Rey. St. 
1913, sec. 5566). Appellant, however, contends that the 
rule runs counter to the holding in Cragin v. Powell, 128 
U.S. 691. A careful reading of the opinion in that case 
discloses a state of facts materially different from the facts 
disclosed in the instant case, and it does not appear that 
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the court therein conclusively held that, where the govern- 
ment surveyor in running the lines failed to properly mark 
the section corners, another surveyor, duly authorized, in 
making a subsequent survey, might not locate the corners 
in keeping with the field notes on the same basis as though 
the monuments had been actually placed on the ground and 
later obliterated. 

Appellant also cites the case of Weaver v. Howatt, 161 
Cal. 77, 118 Pac. 519, and 171 Cal. 302, 152 Pac. 925, This 
case was twice before the supreme court of California. The 
first paragraph of the syllabus of the second opinion, as it 
appears in 152 Pac. 925, when read alone, appears to sup- 
port the position of appellant; but, when the subsequent 
paragraphs of the syllabus and the whole opinion are-read, 
the conclusion of the court does not seem to be in conflict 
with the rule herein announced. 

Evidently the supreme court of California took the same 
view that we express, for the paragraph of the syallabus 
from the Pacific Reporter, quoted in the brief of appellant, 

. is not found in the official state report. 

Instruction No. 9, given by the court, is assailed as throw- 
ing. the burden of proof upon the defendant. By this in- 
struction the court told the jury that the survey made by 
the state surveyor was prima facie correct, and that the 
burden rested upon defendants to overcome the presumptive 
correctness of the survey. This instruction must be con- 

sidered in connection with the other instructions given, 
together with the provisions of the statute (Rev. St. 1913, 
sec. 5566), and, when so considered, it appears to be a cor- 
rect statement of the law applicable to the facts disclosed. 

It is further argued that the verdict is not sustained by 
sufficient evidence. To set out the conflicting evidence 
found in the bill of exceptions will serve no useful purpose. 
It may be summarized by saying that the deputy state 
surveyor and a number of other witnesses testified to mak- 
ing an investigation in the township and to their inability to 
find the original monuments erected by the government 
surveyors, but they admitted finding what they denomi- 
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nated “locators’ corners.” They express the opinion that 
these “corners” were erected by land speculators and land 
agents, and that they differ in many essentials from.the 
monuments erected by government surveyors. On the 
other hand, defendant, by a number of witnesses, undertook 
to show that these corners were recognized by the early set- 
tlers as the official monuments; that land was entered; that 
roads were laid out, and fences built, relying upon them, 
and that they have been recognized for a long term of years 
by parties residing within that township. Defendant also 
claimed to have inclosed the land in dispute with a fence 
and to have acquired title by adverse possession. All these 
disputed questions of fact were submitted to the jury and 
resolved in favor of the plaintiff. The finding of the jury 
is amply supported by the evidence, and the judgment is 
AFFIEMED. 


Bess M. BAvrER, ADMINISTRATRIX, APPELLEE, V. JOHN G. 
GRIESS, APPELLANT. 


FILep DECEMBER 23, 1920. No.: 21093. 


1. Appeal: Action ror DeaTH: Lire Expectancy oF BENEFICIARY. 
When in a suit by a wife for the death of her husband his life 
expectancy is affirmatively shown, but no proof is made of the 
age or life expectancy of the wife, but she is a witness before the 
jury, and the lack of proof as to her age and expectancy is raised 
for the first time on appeal, the court will assume that the jury 
took into account the apparent age and expectancy of the wife, 

2. Negligence: AuToMoBILE: INJURY To GUEST. The owner of an auto- 
mobile who invites another to ride with him as a guest, the invi- 
tation being accepted, does not thereby become the insurer of the 
safety of the guest, but he is bound to use ordinary care not to 
increase the danger to the guest by fast and reckless driving. 


3. Instructions examined, and held free from error. 


APPEAL from the district court for Clay county: Harry 
S. DunGaNn, Jupen. Affirmed. ; 
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Ambrose 0. Epperson, Charles H. Sloan, Frank W. 
Sloan and Thomas J. Keenan, for appellant. 


Reese & Stout, contra. 


Morrissey, C. J. 

Plaintiff, as administratrix of the estate of her deceased 
husband, Charles J. Bauer, recovered a judgment for $5,000 
in the district court for Clay county against defendant, 
who appeals. 

October 8, 1916, defendant, and his family, being about 
to take a pleasure ride in defendant’s automobile, invited 
plaintiff and her husband to accompany them. While they 
were driving along a main highway, a man named Mitchell 
drove by them, or attempted to do so. It is claimed by plain- 
tiff that, at the suggestion of defendant’s wife, defendant 
increased the speed of the car and drove it in a reckless 
and dangerous manner; on behalf of defendant it is claimed 
that the speed of the car was increased to comply with 
the expressed wish of the guests. In any event the evidence 
is clear that the speed of the car was accelerated. Defend- 
ant drove his car too far to the left side of the beaten 
- tread of the road, thereby striking a small ditch extending 
from the end of a culvert. It is not made entirely clear 
whether this directly resulted in the collapse of one of the 
front wheels of the car or whether it merely caused the 
driver to momentarily lose control of his car. The car was 
upset, and plaintiff’s intestate and one of defendant’s 
children sustained injuries from which they died. It is 
stated in the brief of appellant in enumerating the con- 
troverted facts that proof was made of the life expectancy 
of deceased, but no proof was made of plaintiff’s life ex- 
pectancy, or the life expectancy of deceased’s father or 
mother, for whose benefit the suit is also brought. 

No evidence was offered to show that deceased had ever 
contributed anything to the support of either hig father or 
mother, or that he might ever be called upon to do so. But 
the record shows affirmatively that he had used his entire 
income for the support of himself and wife. He had for 
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the past several years preceding his death earned $100 a 
month in the United States mail service. In addition to 
his work in the mail service he and his wife operated a 
picture show, the earnings of which are claimed to have 
been $250 a month. The record as to the net income from 
the picture show igs indefinite and unsatisfactory, but the 
earnings definitely shown, owing to decedent’s long life 
expectancy, is sufficient to sustain the judgment. A more 
serious question is perhaps presented because of the 
failure to prove the life expectancy of plaintiff. Deceased 
had a life expectancy of 30 years. The proper practice 
would require proof of the wife’s expectancy. But she 
testified before the jury and they’ were able to form some 
judgment of her expectancy. Furthermore, when the point 
is not brought to the attention of the trial court, but is 
raised for the first time on appeal, the court will assume 
that the wife was not older than her husband, and that 
her life expectancy was equal to his. 

The real point pressed for our consideration has to do 
with the rule under which liability may attach where vue 
invites another to ride in his automobile, as a guest, and the 
guest is injured. Appellant contends that under such cir- 
cumstances the owner of the car iWnot liable unless it is 
shown that he is guilty of gross negligence. 

The court instructed the jury: ‘When defendant invited 
Charles J. Bauer and his wife to ride in the automobile 
operated by him and undertook to provide a conveyance for 
plaintiff and her husband, although defendant did so gratu- 
itously, he was bound to exercise due and reasonable care in 
the operation of said car for the safety of his guests, and not 
by any act of his to increase the danger or create a new 
or unnecessary danger. 

“Tf, therefore, you find from the evidence, taking into con- 
sideration the condition of the road, the experience, knowl- 
edge and skill of defendant in driving the car, the speed 
at which he was going, and all the conditions and circum- 
stances shown by the evidence that defendant Griess was 
negligent and careless in the operation of the car, or you 
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find that by his acts he increased the danger or created a 
new and unnecessary danger, and you also find that 
defendant’s negligence and want of care was the proximate 
cause of the injury and death of Charles J. Bauer, then, if 
you so find, your verdict will be for the plaintiff.” 

The court also instructed the jury “that by the term 
‘due and ordinary care,’ as used in these instructions, is 
meant such a degree of care as a prudent and reasonable 
man, guided by those considerations which ordinarily 
regulate the conduct of human affairs, would exercise 
under the existing circumstances and conditions, 

“By the term ‘negligence, ag used herein, is meant the 
failure to exercise such care, prudence and forethought as 
under the circumstances duty requires should be given or 
exercised.” 

Defendant complains of these instructions, claiming 
that the jury ought to have been told that before recovery 
could be had they must find that defendant was guilty 
of gross negligence. The contention of defendant appears 
to be not without support: Iassaletti v. Fitzroy, 228 Mass. 
487; Flynn v. Lewis, 231 Mass. 550. In the latter case, 
however, it is pointed out that under a new statute of Mas- 
sachusetts a recovery Mh’? be had on proof of only ordinary 
negligence. However, the rule ig different in other juris- 
dictions. In Beard v. Klusmeier, 158 Ky. 153, in a case 
very similar to the one at bar, the court said: “The prin- 
cipal question for decision is this: What duty does the 
owner, who drives his automobile, owe to his guest who 
accepts an invitation to ride with him? Appellant likens 
the case to that of one who is invited upon the premises 
of another, and insists that an invited guest must take the 
premises of the host as he finds them, and cannot complain 
of the conduct of his host in regard to keeping the premises 
in repair, or in the management of his personal property 
for the pleasure and enjoyment of the guest, unless guilty 
of gross negligence.” This, in substance, is the claim made 
by appellant in the instant case. The claim of appellee 
here may be likened to the claim of appellee in that case, 
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which is started by the court as follows: “On the other hand 
appellee, arguing along the same line, insists that the host 
who invites a guest to come upon his property, or to use 
his property, either expressly or impliedly, owes him the 
duty of exercising ordinary or reasonable care to keep 
the property or premises in a safe condition so that he will 
not be unreasonably exposed to danger or injury; and that 
appellant having invited appellee to ride in his automobile, 
he owed her the duty to operate it in a careful and prudent 
manner.” In that case, as in this, the court instructed the 
jury that it was the duty of the host to exercise ordinary 
care in the operation of his automobile to avoid injury to 
those who were in the automobile with him, and that if he 
ran his automobile at an unreasonable speed, thereby caus- 
ing injury to the guest, he was liable for the injury. On re- 
view the instructions were approved, and the court held 
(164 S. W. 319): “It was defendant’s duty, upon inviting 
plaintiff to ride as a guest in defendant’s automobile, to 
use ordinary care not to increase plaintiff’s danger or to 
create any new danger, such as by fast and reckless driv- 
ing, so that defendant would be liable for injuries to plain- 
tiff from driving the automobile recklessly.” 

It may be conceded that the host is not the insurer of the 
safety of his guest, but in sound reason and good morals 
it cannot be disputed that the driver of an automobile who 
invites his friend to ride, the invitation being accepted, is 
bound to exercise reasonable and ordinary care in the opera- 
tion of his car, and is not free to expose his guest to unneces- 
sary danger. 

Every controverted question of fact was sbbmitiea to 
the jury and by the jury resolved against the defendant. 
finding no error in the instructions, the judgment is 

AFFIRMED. 


105 Neb—25 
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ANTON TRAMP y. STATE OF NEBRASKA, 
Fitep DECEMBER 23, 1920. No, 21494. 


1. Information: Prea in Bar: DemMuRRER: AMENDED INFORMATION. 
When, on the trial of one charged with a misdemeanor, defendant 
has entered a plea in bar to the information, and the county at- 
torney has filed a demurrer thereto, and the court overrules the 
demurrer, it is not error for the court to fail to discharge defend- 
ant, nor error to permit the county attorney to withdraw the in- 
formation and file an amended information. 

2. Criminal Law: InrormMaTION: PLEA In Bar: Jury Triau In such 

case it was not error to refuse a jury trial on the issues raised by 

the plea in bar, since it was not filed nor urged against the informa- 
tion on which defendant went to trial. 

Evidence examined, and held sufficient to sustain the verdict. 

4, Criminal Law: Sentence. A sentence of 60 days’ imprisonment in 
the county jail on the third conviction of a violation of chapter 
187, Laws 1917, is not excessive. 


ad 


Error to the district court for Knox county: ANSON 
A. WELCH, JuDGE, Affirmed. 


F. L. Bollen and R. J. Millard, for plaintiff in error. 


Clarence A. Davis, Attorney General, and C, L. Dort, 
contra, 


Morrissby, C. J. 

Plaintiff in error was convicted in the district court for 
Knox county of giving to one Carl Yonke a quart of 
whiskey in violation of chapter 187, Laws 1917. 

May 27, 1919, the county attorney filed an information 
in' two counts, the first of which charged that defendant 
gave and furnished to one Carl Yonke about one quart of 
whiskey, and alleged that this’was defendant’s third of- 
fense, he having been twice convicted of a violation of 
chapter 187. The second count charged defendant with 
another separate and distinct violation of the same statute. 
June 2, 1919, defendant being present in court, the state 
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way given leave to withdraw the information then on file 
and permitted to file an amended information instanter, 
and, on application of defendant, the trial of the cause was 
continued to the succeeding term. The amended informa- 
tion, filed by leave of court, charged that—“On the 18th 
day of July, 1918, he, the said Anton Tramp, then and there 
being in said county of Knox, did then and there unlawful- 
ly, wilfully, maliciously and feloniously give and furnish to 
one Carl Yonke certain intoxicating liquors, to wit, about 
one quart of intoxicating liquor, commonly called whiskey, 
which act was the third offense of said Anton Tramp, in 
violation of chapter 187 of the Laws of the 1917 legislature 
of the state of Nebraska, to wit, he having violated said 
chapter 187 in Dixon county, Nebraska, on April 14, 1918, 
and pleaded guilty to said violation on the 16th day of April, 
1918, in the county court of Dixon county, Nebraska, and 
also violated said chapter 187 in Knox county, Nebraska, 
prior to this offense, by furnishing and giving to Otto Bartz 
three drinks of intoxicating liquor, commonly called whis- 
key, on the 18th day of July, 1918, and was convicted of 
said offense on the 19th day of September, 1918, in the 
county court of Knox county, Nebraska.” To this amended 
information defendant filed a general demurrer. The 
demurrer was overruled. October 17, 1919, defendant 
filed his plea in bar to the amended information filed June 
2, 1919. The county attorney thereupon filed a demurrer 
to the plea in bar, which was overruled by the court, but 
upon request of the county attorney he was given leave te 
withdraw the amended information then on file and to file 
an amended information instanter. The county attorney 
thereupon filed his second amended information in form 
and substance the same as the first amended information. 
October 20, 1919, defendant, being present in court, was 
arraigned and placed on trial under the second amended 
information. .The jury found defendant guilty as charged 
and the court sentenced him to 60 days’ imprisonment in 
the county jail. 
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- As grounds for reversal it is first alleged that 
the court erred in not discharging defendant on its own 
motion after the demurrer of the county attorney to de- 
fendant’s plea‘in bar had been overruled. We are, however, 
cited to no authority requiring such summary action to be 
taken. It is also said the court erred in denying defendant 
a jury trial on his plea in bar. The ruling of the court was 
not to the prejudice of the defendant. When the demurrer 
filed by the county attorney was overruled, he at once 
asked and was granted leave to withdraw the amended in- 
formation. The information being withdrawn, there was 
nothing before the court to submit to the jury. When the 
second amended information was filed, defendant might 
again have filed a plea in bar, but he did not do so. He 
elected to stand trial. This being.true, all proceedings had 
on the original information and the first amended informa- 
tion stood for naught. 

It is also argued that the verdict is not supported by 
sufficient evidence, and, therefore, the court erred in not 
directing a verdict for defendant. There is a direct conflict 
in the evidence. Bartz, a witness for the state, testified to 
facts which, if believed, fully support the verdict. Defend- 
ant testified to an entirely different state of facts. Were 
we sitting as the triers of fact, we might say that defend- 
ant’s story was the more reasonable; but these parties 
were before the jury, which had the right to believe the 
one and disbelieve the other. Defendant’s former convic- 
tions for violation of this statute were admitted. It is clear 
that he was present at the time this liquor was given to 
Yonke, and the facts and circumstances are such that we 
cannot say the verdict is not sufficiently supported, and 
the judgment is 

AFFIRMED. 

Day, J., not sitting. 


e 
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MyrtTLe E. CHRISTENSUN, APPELLANT, V. ProTecror Sates 
COMPANY, APPELLEE. 


Fitep DeceMBer 23, 1920. No, 21582. 


Master and Servant: WoRKMEN’s COMPENSATION: Review. ‘On appeal 
from the district court to the supreme court in a workmen’s com- 
pensation case, findings of fact supported by sufficient evidence 
and findings of fact on substantially conflicting evidence will not 
be reversed unless clearly wrong.” American Smelting ¢ Refining 
Co. v. Cassil, 104 Neb. 706. 


AppreaL from the district court for Douglas county ; 
WILLIs G. Sears, Jupcn. Affirmed. 


° 


B. N. Robertson, for appellant. 
Brome & Ramsey and Joseph P. Uvick, contra. 


Morrissey, C. J. 

Plaintiff appeals from a judgment of the district court 
for Douglas county denying a recovery under the work- 
men’s compensation act (Rev. St. 1918, ch. 35) for the 
death of her husband, Alex C. Christensen. 

November 22, 1919, Alex C. Christensen entered into a 
verbal agreement with defendant whereby he undertook 
to-sell defendant’s products to the retail trade on a commis- 
sion basis. Under this agreement Christensen was assigned 
a territory, and, November 24,1919, he called at defend- 
ant’s office and was given an advancement of $40. He was 
furnished with samples of the goods he was to sell and with 
advertising matter. He at once went into his territory and 
on the same day took two orders for merchandise. On the 
morning of the second day, while traveling by automobile 
between two towns within his territory, he was accidently 
killed. 

The issue involved is whether at the time Christensen 
met his death he was an employee of defendant within the 
contemplation of the workmen’s compensation act. The dis- 
trict court found that he was not such employee. In Ameri- 
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can Smelting & Refining Co. v. Cassil, 104 Neb. 706, it is 
said: “On appeal from the district court to the supreme 
court in a workmen’s compensation case, findings of fact 
supported by sufficient evidence and findings of fact on 
substantially conflicting evidence will not be reversed un- 
less clearly wrong.” In the instant case there is no conflict 
in ‘the evidence, We have therefore to determine whether 
there is sufficient evidence to support the finding of the 
trial court. It is admitted that the verbal contract was 
made, and that Christensen was in his territory selling 
goods on commission at the time he met with the accident 
that caused his death. Plaintiff, in order to prove that 
decedent was an employee of the defendant within the 
terms of the statute, shows that he entered into this agree- 
ment to sell defendant’s products, to be compensated there- 
for by a commission of 10 per cent. on the total sales; that 
defendant had other salesmen working under a similar 
agreement, each assigned to a separate territory, and was 
endeavoring to engage other salesmen to take over other 
territory; that the company had advanced $40, which was 
charged against commissions yet to’ be earned, and that 
this seemed to have been the practice, it, being shown that 
a similar advance had been made to another salesman; 
that the deceased was engaged in no other line of work 
and was carrying samples of defendant’s merchandise and 
advertising matter furnished by defendant. There is also 
recited a telephone conversation between the undertaker 
at Genoa, where Christensen died, and the manager of de- 
fendant company. According to the testimony, the under- 
taker called the manager of the defendant company, in- 
formed him of Christensen’s death, and was directed by 
defendant’s manager to furnish a casket and prepare the 
body for shipment. The undertaker also testified that de- 
fendant’s manager said: “We will see that you get your 
money. * * * Mr. Christensen just began to work for 
us. This is his second day out for us, as he just started 
to work.” It is also pointed out that the contract was 
silent as to the length of time it should run; that there 
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was no agreement as to any definite amount of work; that 
he was required to make daily reports of sales made by 
him; all orders were taken subject to the approval of the 
defendant, and defendant fixed the price at which the 
goods were to be sold, as well as the terms of payment; 
and defendant’s manager knew that Christensen was going 
into the territory assigned to him. 

The foregoing is in substance the facts and circum- 
stances on which plaintiff relies to show that Christensen 
was an employee of defendant within the meaning of the 
statute. It is argued that the contract is in law one of gen- 
eral employment, creating the relationship of master and 
servant, and that under its terms defendant retained the 
right to direct and control Christensen as to the time and 
manner of executing his work. 

Generally, to determine whether the relationship of em- 
ployer and employee exists, it is necessary to determine 
the right of the employer to control the manner and method 
in which the service shall be rendered. This ordinarily in- 
cludes the right to determine the hours of service and to 
have the exclusive right to the time demanded. In the 
instant case Christensen was not required to render service 
any particular day or to travel in any special manner or, _ 
in fact, to travel at all. He might devote every day of the 
week to the sale of defendant’s products or he might let 
days go by without doing any act whatever in relation to 
his contract. Nor was he required to render the service 
personally. He was paying his own expenses; and he wag 
not obligated to take orders for any specified quantity of 
defendant’s goods. Defendant had no right to dictate to 
the salesman in relation to the method of transportation 
which he would employ. The relationship existing be- 
tween these parties may be likened to that between insur- 
ance solicitors and their companies. When day dawns the 
agent is free to work or play. If he idles away the day, . 
he does so at his own loss. The company hag the right 
only to revoke the agency agreement. Christensen was free 
to make his sales by writing letters to the dealers within 
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‘his territory; he might have called them by telephone, or 
he might have employed subagents. He was the master 
of his own acts, and his compensation depended solely 
upon the results obtained. 

Under the facts disclosed, it cannot be said that the 
finding of the trial court is not supported by sufficient 
evidence, and the judgment is 

AFFIRMED. 


RUSSELL COTTRELL Vv. STATE OF NEBRASKA, 
FiLtep DecemMBER 23, 1920. No. 21731. 
1. Evidence examined, and held to sustain the verdict. 


2. Criminal Law: Exuisirs. When articles are introduced in evidence 
as exhibits, it is essential to their consideration by a reviewing 
court that they be properly identified as forming part of the evi- 
dence in the case. 


When such objects are introduced in evidence, they 
are thereby placed in the custody of the court, and should not, 
without leave of court, be taken from the custody of the official 
court reporter. The county authorities should provide that officer 
with a safe place in which to keep such exhibits under his sole 
control. 


Error to the district court for Douglas county: ALEXAN- 
per C. Troup, JUDGE. Affirmed. 


Myers & Meecham, for plaintiff in error. 


Clarence A. Davis, Attorney General, and J. B. Barnes, 
contra. 


LETToN, J. 

Plaintiff in error was convicted of murder in the first 
degree. The penalty imposed was life imprisonment. From 
this conviction he prosecutes error. 

The trial was had upon an information charging him 
jointly with Willard Carroll, and both were convicted. 
The undisputed facts show that the accused and Carroll, 


° 
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both young colored men, hurriedly entered the premises in 
Omaha, where the deceased conducted a grocery store and 
meat: market, about 8:30 or 9 o’clock in the evening. _ Car- 
roll had a pistol in his hand. At that time Jake Rosenthal, 
the son, and Bessie Rosenthal, daughter-in-law of the de- 
ceased, were in the store. The deceased had just entered 
from the east, and was standing near the stove facing west, 
the daughter-in-law was standing near the counter north- 
west of him, while the son and the clerk were to the south, 
or a little to the southeast, of where the deceased: stood 
when the fatal shot was fired. Mrs. Rosenthal testifies 
that when the men came into the store Carroll had a gun 
in his hand. One of them said, “Don’t move,” and said to 
the other man, “Get the cash.” Cottrell started toward the 
cash register, she heard a shot, but cannot say who fired 
it, and screamed to her husband to “get the gun.” De- 
ceased fell to the floor, falling westward. Her husband 
did not fire until after his father had fallen, and she had 
shouted to him to get the gun. After that the colored men 
ran, and, as they ran out of the door, Carroll turned and 
shot. : 

The medical testimony shows that a bullet had “entered 
the left ear of the deceased, ranging upwards, penetrated 
the temporal bone, and lodged back of the left eye. Cer- 
tain police officers testified to arresting both of the accused, 
and to the finding of Cottrell’s gun, recently discharged, 
in the bottom of a trunk in his room, and of a number of 
recently discharged cartridge shells in the back yard of 
the premises where Cottrell lived, where they had been 
thrown by a woman with whom he lived. 

Neither of the accused testified. All we know of their 
version of the affair is the testimony of certain police offi- 
cers as to statements and admissions they made after ar- 
rest. The pistol used by Jake Rosenthal was not intro- 
duced in evidence. The pistol taken from Cottrell was ad- 
mitted, but it is not with the record. Three bullets were 
introduced in evidence. One of these, exhibit 6, is the bul- 
let taken from the skull of the deceased, identified by Dr. 
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McCleneghan, and said by him to be “in his judgment” 
32-caliber. This is the only testimony as to the caliber of 
the bullets. Another is exhibit 7, which was dug out from 
the woodwork of the north counter by Mr. Dunn, and ap- 
pears to be of the same caliber. Both of these bullets are 
‘identified. The record shows that another bullet, exhibit 
14, was in evidence, but no bullet so identified is here. Sev- 
eral bullets and empty cartridge shells, two of the bullets 
of a larger size than the others, have been sent here since 
the case was submitted, but none of these is properly identi- 
fied or shown to have been received in evidence. 

Counsel who presented the case in this court was not 
present at the trial. The exhibits were not retained by the 
court reporter, but counsel for the accused has procured 
them from the county attorney’s office since the argument 
in this court. It was said that the reason for this unsatis- 
factory condition of the record is that it is the custom 
in Douglas county for exhibits in criminal cases to be re- 
tained by the county attorney. Such exhibits in many 
cases are of the utmost importance. When they are intro- 
duced in evidence they are in the custody of the court, and 
should be delivered to the official court reporter, not to be 
taken without leave of court, until attached to a bill of 
exceptions, or to be safely kept until the time for taking 
an appeal has expired. It is essential to the proper ad- 
ministration of justice that such exhibits be kept in the 
control of the court, and that they are not subject to be in- 
terfered with by other persons, especially where such a 
grave penalty as death or life imprisonment may be inflict- 
ed upon the accused person. 

We have, then, this condition of the record as-to the 
guns and bullets. The testimony of Bessie Rosenthal is 
that she only glanced at her husband’s gun, and it was 
32-caliber, so far asshe knew. The testimony of police offi- 
cer Franks as to the gun taken from Cottrell is that it is 
38-caliber. The testimony of the doctor is that in his 
judgment the fatal bullet is 32-caliber, and the testimony 
of I. J. Dunn is that the caliber of exhibit 7, which was 
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taken from the counter, is 32. As we have said, neither 
of the accused testified; the only evidence offered in their 
behalf being as to character. There is no positive testi- 
mony to show that both men had only one gun. There was 
ample opportunity to dispose of another before they were. 
arrested. It is not improbable that men engaged in rob- 
bery would both be armed. There is no definite testimony 
as to which of the accused shot when in the store, except 
a statement by Carroll that he fired a shot accidentally. 
Jake fired five shots. Several must have been fired by the 
accused. There is no proof as to the number of shots that 
were fired from the pistol found in Cottrell’s room, and only 
one discharged bullet is here of a larger size than 32-cali- 
ber. Even that is not identified. The testimony of Jake 
Rosenthal and William Laux is that a shot was fired by one 
of the accused before Jake took his gun from the desk, and 
the testimony of Bessie is positive that she heard a shot 
and saw the deceased collapse and fall before she screamed 
to Jake to get his gun, and before he fired. The jury, at 
the request of the accused, were permitted to view the 
scene of the tragedy under proper precautions. Under all 
of the testimony in the case, and considering the advan- 
tage the jury had of seeing the store and the places where 
the bullets were fired, and of weighing and applying the 
testimony in connection with this view, we believe we would 
not be justified in setting aside the verdict. 

AFFIRMED, 


CATHRYN SAWYER, APPELLEE, Y. SOVEREIGN CAMP, Woop- 
MEN OF THE WORLD, APPELLANT. 


FILED DECEMBER 23, 1920. No. 21163. 


1. Insurance: BeNEFIctaRy Association: ConTrAcT: FutTurr By-Laws. 
An agreement by a member of a fraternal beneficiary association 
to comply with existing and subsequently enacted by-laws applies 
to a future by-law exacting, on penalty of forfeiting his insurance, 
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payment of reasonable, increased assessments to cover increased 
hazards resulting from a change of occupation, 

2. : : By-Laws: REASONABLENESS. Reasonableness, in 
view of the powers, purposes and duties of a fraternal beneficiary 
association, is the test of a by-law, when challenged by a member 
as interfering with vested rights. 

: Status or Mempers. The status of a member of 
a fraternal beneficiary association, who agrees to be bound by 
subsequently enacted by-laws, is not merely that of an insured, 
since he is part of a fraternal insurer, and is thus bound by the 
obligations of his membership to contribute, his share to a general 
fund raised by assessments to pay the insurance of all beneficial 
members in good standing 

4, : : OBLIGATION oF MEMBERS. By statute the govern- 
ment of a fraternal beneficiary association is required to be rep- 
resentative, and each member, being represented in its sovereign 
body, is bound by its legal enactments. 

5. H : Forreiture. Forfeiture of fraternal insurance is 
a reasonable and necessary penalty for the enforcement of con- 
tributions to‘a fraternal insurance fund and for the protection 
thereof. 


: CHANGE oF OccUPATIoN: Notice. A by-law requiring 
a member of a fraternal beneficiary association to give notice 
within 30 days of a change of occupation from laborer to switch- 
man, and to pay in addition to his regular assessments 30 cents for 
each thousand of his insurance on penalty of forfeiture, is on its 
face reasonable, and is binding on a member who agreed in ad- 
vance to comply with subsequently enacted by-laws, though the 
occupation of switchman was not a prohibited one or one requiring 
payment of increased dues when he became a member, 


: Future By-Laws. A person becoming a member 
of a fraternal beneficiary association under a promise to conform 
to existing and subsequently enacted by-laws is charged with the 
duty of informing himself in regard to rules and regulations, and 
this duty extends to the exercise of the association’s reserved 
power to make amendments or to enact new by-laws. 


8. Pleading. Under the statutory rules of pleading, new matter in 
the reply to the answer is treated as denied. 


9. Insurance: ForFeiruRE: WAIVER. In a suit on a fraternal bene- 
ficiary certificate, waiver of a forfeiture arising from insured’s 
failure to pay increased dues required by a change of occupation 
jis not established by defendant’s acceptance and retention of 
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unearned dues, where the undisputed evidence shows that defend- 
ant was without knowledge of the facts resulting in the for- 
feiture, and did not thereafter intend to waive it. 


: BENEFICIARY ASSOCIATION: CHANGE oF OCCUPATION. Fore- 
man of a switching crew in the switchyards of his employer held 
to be a switchman within the meaning of a fraternal beneficiary 
certificate, where he was required to perform the services of a 
switchman as a substantive part of the duties of his employment. 


10. 


APPEAL from the district court for Douglas county: Ler 
S. EstetLe, JupGE. Reversed. 


Gaines & Van Orsdel and De E. Bradshaw, for appel- 
lant. 


Byron G. Burbank, contra, 


Rose, J. 

This is an action on a fraternal beneficiary certificate to 
recover $2,000 for life insurance and $100 for a monument. 
The certificate was issued by defendant, a fraternal bene- 
ficiary association, to H. W. Sawyer, insured, November 
13, 1902. He died July 26, 1918. His wife was the benefi- 
ciary and is plaintiff. The defense pleaded is forfeiture of 
the insurance by insured’s violation of a by-law alleged to 
be a part of the insurance contract. A waiver of the for- 
feiture is pleaded in the reply. Plaintiff recovered a judg- 
ment for the full amount of her claim, and defendant has 
appealed. 

It is argued by defendant that the judgment is erroneous, 
and that there can be no recovery on the certificate for 
the reason that facts showing insured’s forfeiture of the 
insurance are established by undisputed evidence. Insured 
became a member of the association while a laborer, and 
paid his monthly assessments or dues on that basis, name- 
ly $1.40, including a war tax of 10 cents, for sovereign 
camp dues and 25 cents for general fund dues. The right 
of his beneficiary to participate in the insurance funds of 
the society was conditioned upon his complying with exist- 
ing and subsequently enacted by-laws. This condition was 
a part of his insurance contract, and he agreed to it in 
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advance as an obligation of his membership, As early as 
1917, while insured was in. good standing, defendant en- 
acted a by-law requiring him, in the event of his engaging 
in the hazardous occupation of switchman, to give his sub- 
ordinate camp notice of the change within 30 days, and 
to pay in addition to his regular monthly assessments or 
dues 30 cents on each,thousand of his insurance. Forfei- 
ture of the insurance was the penalty for a violation of the 
new by-law, though the occupation of switchman was not 
a prohibited one or one requiring additional payments at 
the time insured’s certificate was issued. Insured entered 
the employ of the Union Pacific Railroad Company as a 
switchman January 7, 1918, and worked in that capacity 
until July 15, 1918, when he became engine foreman of the 
switching crew in the switch-yards of the same employer. 
While engaged in his duties as such foreman July 26, 1918, 
insured was dragged from the top of a railroad car by con- 
tact with an overhead wire and killed. After changing his 
occupation as laborer insured paid his ‘assessments at the 
old rates, but he did not give the notice or make the addi- 
tional payments required by the subsequently enacted by- 
law. 

The facts outlined are not in dispute, but plaintiff con- 
tends that the new by-law is void as being unreasonable 
and as depriving her of vested rights. In this connection 
it is argued that the agreement to comply with subsequent- 
_ ly enacted by-laws applies alone to rules of conduct and- 
other fraternal features of membership or to reasonable 
regulations relating to insurance, but not extending to 
new grounds of forfeiture or to impairment of vested rights. 
It is earnestly insisted that impairment or forfeiture of 
the insurance contract was not within the contemplation 
of the parties, and that such consequences were not within 
the purview of a future by-law. The doctrine invoked by 
plaintiff to save her insurance runs through a line of cases 
cited by her. It may be conceded also that the universal 
opinion of the courts is that no unreasonable or confisca- 
tory by-law enacted by a fraternal beneficiary association 
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is binding on a member. The power to adopt a rule of 
that nature has been taken away from the legislative de- 
partment of government by the fundamental law of the 
state, and of course has not been granted to voluntary, fra- 
ternal associations. The test of validity, however, is rea- 
sonableness, when the powers, purposes and duties of the 
society are considered in connection with the by-law chal- 
lenged as interfering with vested rights. The cases cited 
by plaintiff do not seem to justify the conclusion that the 
by-law in question is unreasonable and void, in the light 
of principles to which this court, like many others, is 
committed. 

In considering the question presented the. relationship 
of insured to the association is a material factor. His 
status was not merely that of an insured whose risk the 
association assumed. His membership made him a part of 
the fraternal insurer of all members. The association as- 
sumed no greater obligation to pay his individual insur- 
ance than he assumed to pay his share of a fund for the 
payment of all insurance losses of members in good stand- 
ing. The obligations were mutual. Risks, occupations, 
assessments, dues and forfeitures were necessary subjects 
of fraternal legislation. In the legislative body each mem- 
ber was represented by delegates. The government of 
the association is representative, being made so by statute. 
Lange v. Royal Highlanders, 75 Neb. 188. Each member, 
either directly or indirectly, participated in the legislative 
proceedings and is bound by legal enactments. In agreeing 
to abide by subsequently enacted by-laws, insured con- 
templated all reasonable changes which might become 
necessary by experience or by changed or new conditions. 
In his contract he was apprised of unexercised, reserved 
power to enact future by-laws. In the very nature of the 
organization changes relating to occupations, dues, assess- 
ments and the means of enforcing payments are as essen- 
tial as rules of conduct or other fraternal features of mem- 
bership. Changes in both respects are contemplated by a 
member’s agreement to conform to present and future by- 
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laws. Farmers Mutual Ins. Co. v. Kinney, 64 Neb. 808; 
Lange v. Royal Highlanders, 75 Neb. 188; Funk v. Stevens, 
102 Neb. 681. 

There is nothing in the evidence to show that the period 
of 30 days for giving notice of a change of occupation from 
laborer to switchman, as requird by the new by-law, was 
too short, or that the additional payments were not re- 
quired by the imperative demands of insurance obligations. 
On the face of the by-law itself both notice and increase 
are reasonable. From the standpoint of insurance the 
occupation of switchman is obviously more hazardous than 
that of laborer. The cost of insurance increases with 
hazards. There is no proof that the assessments were un- 
necessarily increased or that the increase was excessive. 
In absence of such proof the provision for forfeiture is 
not shown to be nnreasonable. 

Notice of a change of occupation is a reasonable require- 
ment. Occupation is an essential feature of an insurance 
risk and knowledge thereof is a prerequisite to member- 
ship. It follows that notice of a change of occupation may 
be required by a subsequently enacted by-law, and that it 
is reasonable. 

Forfeiture is a reasonable and necessary penalty for the 
enforcement of contributions to a fraternal insurance fund 
and for the protection thereof. Alitchell v. Lycoming Mu- 
tual Ins. Co., 51 Pa. St. 402. It seems clear, therefore, 
that insured, having made compliance with subsequently 
enacted by-laws a condition of his membership and of his 
contract for fraternal insurance, had no yested right which 
prevented the association from requiring him to give notice 
of his change of occupation from laborer to switchman and 
to contribute his just share to the general insurance fund 
on penalty of forfeiture. By such exactions and penalties 
only can a fraternal beneficiary association perpetuate its 
insurance feature and meet its insurance obligations to 
all of its members. According to the better reasoning and 
the weight of authority, the subsequently enacted by-law 
is reasonable. Under it and other terms of his contract 
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insured forfeited his insurance by his failure to conform to 
its requirements. Gienty v. Knights of Columbus, 105 N. 
Y. Supp. 244; Schmidt v. Supreme Tent of Knights of 
Maccabees, 97 Wis. 528; Loeffler v. Modern Woodmen of 
America, 100 Wis. 79; Norton v..Catholic Order of Fores- 
ters, 138 Ta. 464, 24 L. R. A. n.s. 1080; Gilmore v. Knights 
of Columbus, 77 Conn. 58; Sovereign Camp, W. O. W., v. 
Nigh, 223 8. W. (Tex. Civ. App.) 291; Carter v. Sovereign 
Camp, W. O. W., 220 8. W. (Tex. Civ. App.) 289. 

On the undisputed facts plaintiff cannot escape the con- 
sequence of forfeiture on the ground that insured had no 
notice of the new by-law. The obligations of hig member- 
ship, his duties as part of a fraternal association engaged 
in raising money by assessments to pay the insurance of 
members, and his promise in advance to conform to sub- 
sequently enacted by-laws imposed upon him the duty of 
informing himself in regard to rules and regulations. 
Mitchell v. Lycoming Mutual Ins. Co., 51 Pa. St. 402. This 
duty extended to the exercise of the resefved power of 
amendment or of future enactment, Supreme Lodge, 
Knights of Pythas v. Knight, 117 Ind. 489, 3 L. R. A. 409. 
Pursuant to statute defendant filed with the auditor of 
public accounts of the state a duly authenticated copy of 
the new by-law, where it was open to public inspection. 
Without such a filing the forfeiture pleaded would be un- 
availing as a defense. Hart v. Knights of Jlaccabees of 
the World, 83 Neb. 423. Insured had 30 days in which 
to give his local camp notice of the change of occupation. 
Besides, he had, during a former period of his long mem- 
bership, paid additional assessments for increased hazards, 
and therefore had knowledge of this feature of his frater- 
nal insurance. 

Waiver of the forfeiture is urged to sustain the recovery 
in favor of plaintiff in the trial court. This plea is based 
on the failure of defendant to allege rescission of the in-- 
surance contract and the return or tender of the unearned 
assessinents received under it; on the acceptance of the 
assessment for July, 1918, with knowledge of the circum- 

105 Neb—26 
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stances attending insured’s death; on the failure to refund 
within a reasonable time the unearned assessments re- 
ceived, including those paid after the alleged forfeiture; 
on a demand by defendant for proofs of death. 

The plea of rescission and tender was unnecessary. Plain- 
tiff’s petition is based on the beneficiary certificate. In 
the answer defendant pleaded a forfeiture. The reply to 
the answer contained the plea that the forfeiture had been 
waived by the acceptance and retention of dues and by a 
demand for proofs of death. Under the statutory rule of 
pleading in Nebraska, new matter in the reply is treated 
as denied. To disprove a waiver of forfeiture, therefore, 
it was proper to adduce evidence that the beneficiary cer- 
tificate had been forfeited, thus showing there was no in- 
surance contract in force to be rescinded; that there was 
no intention to retain the unearned dues received, and that 
they had been tendered back. 

Is a waiver of the forfeiture established by the accept- 
ance and the‘retention of unearned dues and by the de- 
mand for, and the resulting expense of, the proofs of death? 
In law a waiver is the voluntary relinquishment of a 
known right. Knowledge and intention are elements of a 
waiver, and both must be proved. Though it was a con- 
tract obligation of insured, on penalty of forfeiture, to 
give notice of the change of occupation within 30 days, de- 
fendant was not apprised of that fact until after insured 
had been killed six months later. Plaintiff, with knowledge 
of insured’s death July 26, 1918, asked her brother to pay 
the July assessment for that year and gave him the neces- 
sary money. Pursuant to instructions he went to the office 
of the clerk of the local camp July 27, 1918, presented the 
usual post card notice of the items due for that month ac- 
cording to his regular rates for the occupation of laborer, 
paid the dues to a young woman whom he found on duty, 
and procured from her a receipt for “Sovereign Camp dues, 
instalment No. 7, $1.40,” and for “general fund dues to 
August 1, 1918, § .25,” total, $1.65. The additional item 
of 30 cents for each thousand of insurance, required by the 
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subsequently enacted by-law, was not included in the no- 
tice, payment, or receipt, nor had the increase been paid 
for any month between January, 1918, and July, 1918. 
When the brother of plaintiff stated his errand in the 
office of the clerk of the local camp, the woman in charge 
‘inquired: “Is this the man that was killed in South Oma- 
ha last night?” The answer was: “No. It happened in 
Omaha, the Omaha yards of the Union Pacific.” In reply 
to a further inquiry she was told that insured was “riding 
on the top of a car,” was hit by a wire, and was knocked 
off, falling about 35 feet to the ground. Neither this testi- 
mony nor any other proof shows that defendant, when the 
last dues were accepted, nad knowledge that insured had 
changed his occupation from laborer to switchman, or 
that he had been killed while working in that capacity, or 
that as to increased assessments he had been in default 
for six months, or that his insurance had been forfeited; 
nor is there evidence that defendant knew these facts be- 
fore plaintiff was asked to furnish proofs of death. When 
the demand was made for proofs of death, therefore, after 
the unearned dues had been accepted, the knowledge es- 
sential to a waiver was wanting. 

Is there any evidence that defendant intended to waive 
the forfeiture? On that issue the burden was on plaintiff. 
Retention of unearned dues under the circumstances does 
not prove such an intention, when the uncontradicted facts 
are considered. Five days after insured lost his life proofs 
of death were verified by plaintiff, and it is thus shown 
that he was killed while engaged in the occupation of 
switchman. Within a few days, the exact date not being 
given, plaintiff had a conference with an attorney for de- 
fendant in his office in regard to her loss. It is a fair in- 
ference from her version of what took place there that he 
denied liability for insurance; she having testified that 
he offered her $200 to settle her claim of $2,100. The clerk 
of the local camp was directed by defendant to refund to 
plaintiff the last dues paid by her, and the tender was 
made probably within a month after the death of insured. 
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Plaintiff was told that the tender was made under instruc- 
tions from the lodge. While the sufficiency of the tender 
is questioned, it refutes an intention to retain unearned 
dues or to waive the forfeiture. Less than five months af- 
ter the fatal accident an attorney for defendant wrote, and 
plaintiff received, a letter inclosing a check for the dues 
paid after insured changed his occupation. This letter 
contains the unchallenged statement that plaintiff was al- 
ready aware her claim had been rejected on the ground 
that insured had engaged in a hazardous occupation with- 
out notice and without paying the increased rate. This 
undisputed evidence shows conclusively that the intention 
necessary to a waiver of forfeiture has no basis in fact, and 
utterly refutes any inference of waiver from the accept- 
ance and retention of unearned dues. Norton v. Catholic 
Order of Foresters, 188 Ia. 464, 24 L. R. A. n. s. 1030; 
Gienty v. Knights of Columbus, 105 N. Y. Supp. 244; 
Ridgeway v. Modern Woodmen of America, 98 Kan. 240. 

In addition to the questions discussed it is contended 
that insured was not a switchman when killed. This propo- 
sition is based on his promotion from switchman to fore- 
man of the switching crew July 15, 1918, resulting in a 
change of. occupation and in an increase of daily wages 
from $4.94 to $5.18. As already explained insured had 
exposed himself to the hazards of a switchman from Janu- 
ary 7, 1918, until July 15, 1918, without giving the notice 
or paying the increased rates required by his insurance 
contract. Furthermore, the switching crew was composed 
of two switchmen and insured, as foreman, all working to- 
gether in the switch-yards where the switching crew work- 
ed before insured was promoted. His duties as foreman 
required him to perform at times the ordinary work of a 
switchman as a substantive part of the duties of his em- 
_ployment. He was on top of a car with a switchman in 
active service as such when knocked off the car. The 
evidence is insufficient to sustain a finding that he was not 
then a switchman within the meaning of his fraternal 
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beneficiary certificate. For these reasons this point does 
not seem to be well taken. 

On the record as it now stands, the judgment in favor 
of plaintiff for insurance is without support in the evi- 
dence, but she is entitled to recover the amount conceded 
by defendant to be due for unearned assessments paid. 
The judgment is, therefore, reversed and the cause re- 
manded for further proceedings. 

REVERSED. 


MARTHA DITTBERNER ET AL., APPELLANTS, V. GUSTAVE TESKE 
ET AL., APPELLEES. 


Firep DecEMBER 23, 1920. No. 20911, 


Trusts. Evidence examined and held insufficient to establish the parol 
trust pleaded in the petition. 


APPEAL from the district court for Madison county: 
Anson A. WELCH, JupGe. Affirmed. 


Mapes &€ McFarland, Willis EH. Reed and James LH. Brit- 
tain, for appellants. 


M. B. Foster and M.D. Tyler, contra. 


DEAN, J. 

The parties to this suit are all members of the Teske 
family. Plaintiffs allege that they are sisters, and that 
the defendant Gustina Teske McAllister is their sister, 
and defendants Carl Teske, now and for more than 12 years 
insane, and Gustave Teske are their brothers. Carl Teske 
appears as defendant by his guardian, William C. Elley. 
It is alleged by plaintiffs and denied by defendants that 
approximately five quarter sections of Madison county 
land have “been impressed with an equitable trust in favor 
of said (Teske) family;” and that a large amount of per- 
sonal property is in defendants’ hands or has been wrong- 
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fully disposed of by them, and they “ask that an account- 
ing be had by and between all parties to this action.” Judg- 
ment was rendered in favor of defendants; plaintiffs’ 
suit was dismissed and they appealed. 

The plaintiffs allege that the transactions out of which 
the present controversy arose had their beginning in 1872 
and that no settlement has been had between the parties. 

It seems that in 1871 Frederick Teske and his wife and 
four minor children came to this country from Germany. 
In 1872 they settled on a quarter section of government 
land in Madison county and in the same year Mr. Teske 
bought an adjoining quarter section. This half section 
became the family home and so remained for many years. 
Here the younger children, Carl Teske and Martha Ditt- 
berner, were born and here in 1893 Mrs. Teske died. The 
Teskes lived and worked together on the home place until 
1881. In that year Gustave was 21 and was about to leave 
home to.earn money for himself. The defendants contend 
that their parents, who could neither read nor write the 
English language and were unacquainted with business 
usages, agreed with Gustave that, if he would remain at 
home and work the land and take care of and manage the 
home farm and the business generally, for this service they 
would give him one-half the proceeds of the farm, the 
parents retaining the other half. Defendants also contend 
that it was agreed between Gustave and his parents that 
another quarter section of land should be bought for him, 
and that within a year, pursuant to agreement, the “Broe- 
ker quarter,” as it is known in the record, was bought for 
$1,050 and deeded by the parents to Gustave. Under this 
agreement Gustave testified that he remained at home 
until the early part of 1893, when at the age of 32 he 
married and had a settlement with his father, and that his 
share of the money then on hand was $3,500 which he re- 
ceived in the division, that being all the money that he ever 
received from the home place or from his father. At about 
the same time or soon thereafter Gustave sold the “Broeker 
quarter” to his brother Carl, for which he took his note in 
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the sum of $4,000, which was subsequently paid by Carl. 
Gustave testified that in 1893 Carl, who succeeded him as 
tenant and manager of the home place, bought a half-sec- 
tion of land north of Madison, for which he paid either 
$15 or $17 an acre, and that Carl borrowed a part of the 
money from him to pay for it, and that subsequently Carl 
bought another quarter of land, for which he paid $3,000, 
and that, to pay for it, he mortgaged the “Broeker quar- 
ter,” and that he, Gustave, paid this mortgage off, as Carl’s 
guardian, after Carl became insane. He further testified 
that there was never any talk among the members of the 
family while he was at home, nor that he ever heard of any 
agreement or talk, to the effect that any property of the 
family or any part of the property in controversy should 
be or that it was the joint property of the family. 

Mrs. Dittberner testified, on plaintiffs’ part, that her 
father was the director of the work on the home farm, and 
that the girls did all kinds of farm work just the same as 
the boys; that the talk in the family was that if Gustave got 
the “Broeker quarter” of land he would not get any money ; 
that the land was farmed by all the family together and 
the proceeds were placed in a common fund. Alvina Ditt- 
mar, one the plaintiffs, testified that she and her sister 
Gustina worked in Omaha during the winter as domestics 
and worked at home on the farm during the summer; that 
at one time they sent $500 home, and that their father used 
it in the purchase of a horse, some farm machinery, and 
a wagon; she corroborated the testimony of Gustina with 
respect to the work that the girls did on the farm, and 
further testified that she became the owner of some town 
property and that the rents therefrom were used in the 
business on the farm. She said that the land “was simply 
a company farm,” and that the father said the children 
were to have a farm apiece. Albert Crane, formerly an em- 
ployee of the Teskes, testified that he heard Carl Teske in 
speaking of the land say, “we own it altogether ;” and that 
this statement was made after father Teske died. Henry 
Kerich is a brothev-in-law of Gustave Teske. He testified 
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that he had seen the Teske girls working on the farm, “not 
once but hundreds of times,” and that they were doing all 
kinds of farm work; that father Teske could not speak Eng- 
lish, and that he had a talk with him about a year or two be- 
fore his death in his native tongue, and that the old gentle- 
man and Carl said they were all working together, and that 
Carl said he was foreman; that he had another talk with 
the family when the mother was living, and she said, in 
speaking of the children, “They will be satisfied and the 
time will come when they will get their share. So far 
they have worked well”—“and he (the old gentleman) said, 
“Yes, yes.’ I heard several such conversations during my 
visits ;” that mother Teske said, “Carl is always satisfied 
with anything his father does, and never hardly questions 
anything.” Sheriff Smith testified that in 1896 or 1897 
or 1898 he took out some blank deeds or papers “made out 
to be signed up by Carl and.the old man.” He thought 
that Carl and the two older girls were at home, and that 
he told them he came out there to talk with them about 
dividing up the property, and that “the girls run us off the 
place; told us to get off the place. They said all that land 
belonged to them;” that he had seen them work on the 
farm and haul grain and the like. On cross-examination 
he testified: “Q. You went out with the old gentleman. 
What did you say after you had been run off of the place by 
the girls? Do you remember what, if anything, the old 
gentleman said then? A. I can’t tell just exactly. He 
said why if they don’t want to he would let it go.” 
Gustina McAllister testified, on the part of defendants, 
that when the family came to Nebraska in 1872 she was 
15. She corroborated Gustave’s evidence respecting the 
contract he made with his parents to farm the land on 
shares, and also respecting Carl’s purchase of the “Broeker 
quarter” from Gustave when he married and left home. 
She testified that it was then agreed between Carl and his 
parents that Carl, on account of the parents continued in- 
ability to speak the English language or to transact busi- 
ness, should take Gustave’s place as farm and business 
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manager. She said that Carl afterwards bought a half 
section of land north of Madison for $2,000, and that he 
subsequently deeded a quarter section of it to her because 
she stayed at home and worked longer than the others; 
that she never made any claim on Carl for the $1,000 that 
he was to pay her under the oral agreement with his father, 
that will be presently noted. She further testified that 
about three years before the present case was tried she 
was visiting with her sister, Martha Dittberner, and that 
Frederick Dittberner, her husband, in Martha’s presence. 
said this in regard to Carl Teske’s land: “Q. Now, you 
may state what the talk was, what Mr. Dittberner said 
there in the presence of yourself and Martha Dittberner. 
A. Well, he said to me, ‘Let us take each one piece of land 
from Carl, and if Carl should get healthy and well again 
we can give it back to him.’ I told him, ‘Fred, that don’t 
go. The court will overrule that’ * * * Q. You may 
state whether you ever at any time heard any talk in the 
family by your father, mother or sisters or brothers, that 
all of the land that Carl had and your father had and 
all the rest of you had was to belong to all of you—belong, 
not to Carl or to your father or to whoever had title to it, 
but to all of you? A. There was no such socialist talk, it 
wasn’t in our family.” 

It appears that in January, 1893, Carl and his father 
made an oral agreement, and by its terms the home place 
was, upon the death of the parents, to become Carl’s prop- 
erty; that at the time Carl went into and retained posses- 
sion; that the consideration for the land was that Carl 
would provide support and a home for the parents, and - 
give the three sisters $1,000 each, pay all taxes, keep up 
the improvements, and pay his parents each $100 a year 
provided they chose to leave the home place and live else- 
where. The part of the agreement that devolved upon 
Car] was in all respects performed by him. 

Several circumstances stand out prominently in the rec- 
ord tending to show that the property in suit was not 
community property. Only a few will be noticed. In 1909 
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Alvina Dittmar, one of the plaintiffs, sued to compel Carl 
to convey to her one of the quarter sections of land in con- 
troversy here, alleging that he had so agreed. In that 
case a judgment was rendered against her in favor of Carl 
Teske. It seems to us that by instituting and pressing her 
suit she thereby admitted Carl’s ownership and the valid- 
ity of the oral agreement of 1893. It appears, too, that 
Mrs. Dittmar filed a claim against the estate of her in- 
sane brother, Carl, for the $1,000 that was payable under 
the oral agreement. The money and interest thereon was 
paid to her in July, 1918, in all amounting to $1,704.88. 
Her receipt filed in the county cqurt inter alia recites that 
it is for “the one thousand dollars due Alvina Dittmar un- 
der and by virtue of a certain oral agreement entered 
into in January, 1893, by and between Frederick Teske and 
his wife and the said Carl Teske.” So that again is the 
validity of the oral agreement recognized. Another cir- 
cumstance: After the death of his wife, Frederick Teske 
deeded one-half of the home place to Martha Dittberner, 
one of the plaintiffs. Carl then began an action to cancel 
the deed and to compel specific performance of the 18938 
contract. He obtained judgment against Mrs. Dittberner, 
that was affirmed, after three hearings in this court, except 
as to a 46-acre tract because of its homestead character. 
This feature of the Teske litigation is discussed at great 
length in Teske v. Dittberner, 63 Neb. 607, on rehearing, 
65 Neb. 167, on second rehearing, 70 Neb. 544, and need 
not here be further discussed more than to add that in 
the final rehearing it is said: “The agreement in ques- 
’ tion is testamentary. * * * They (such agreements) 
have been upheld and enforced from an early period. 
* * * Nor is it necessary that the agreement be in ex- 
press terms to make a will. A promise that the promisee 
shall receive the property, or that it shall be left to him, 
at the death of the promisor, is sufficient. Kofka v. Rosi- 
cky, 41 Neb. 328.” : 

The record, when considered in its entirety, seems con- 
clusively to show that the Teske family did not own any 
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of the property in common that is involved here or that is 
referred to in this action as contended by plaintiffs. We 
conclude that the evidence is insufficient to establish the 
parol trust pleaded in the petition. The judgment of the 
district court is right, and it is 

: AFFIRMED. 


JOSEPH WITTY Vv. STATE OF NEBRASKA. 
FiILnep DECEMBER 28, 1920. No. 21585. 


1. Criminal Law: EvipENcE: VoLUNTARkY STATEMENTS. Voluntary state- 
ments against interest, made by a defendant in a criminal case 
at or about the time of the alleged commission of the crime with 
which he is charged, are admissible in evidence against the accused. 

2, : : : INSTRUCTION. Where a witness in a criminal 
case testified to an alleged voluntary declaration against interest, 
made by the defendant at or about the time of the alleged com- 
mission of the crime with which he is charged, and it does not 
appear that such declaration was induced by the fear of punishment 
or the hope of reward, it is not error for the court to refuse to 
give a tendered instruction which emphasizes in its charge to the 
jury that evidence of “all verbal admissions, declarations or con- 
versations,”’ made by the accused, ‘‘should always be received with 
great caution.” 

3. Rape: Evipence. “While in a prosecution for rape, or an assault 
with intent to commit rape, the state may only inquire of the 
prosecutrix whether she made complaint of the injury, and when 
and to whom, but not as to the particular facts which she stated, 
still the defense, in cross-examination, may inquire as to such par- 

; ticular facts.” Wood v. State, 46 Neb. 58. 

: Consenr. “In a prosecution for an assault upon a 

girl under the statutory age of consent, with intent to commit a 

rape, whether the girl consented or resisted is immaterial, and to 

constitute the offense it is, therefore, unnecessary to prove that 
the defendant intended to use force if necessary, to overcome her 

resistance.” Wood v, State, 46 Neb. 58. 


Error to the district court for Douglas county: ALmxAn- 
DER ©. TROUP, JUDGE. Affirmed. 


. 
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John M. Berger and Albert 8. Ritchie, for plaintiff in 
error. 


Clarence A. Davis, Attorney General, J. B. Barnes and 
C. L. Dort, contra. 


DEAN, J. 

Joseph Witty was indicted by the grand jury in Douglas 
county and charged with having committed rape, July 8, 
1919, upon the person of a thirteen-year old female child. 
At the first trial the jury disagreed. At the next trial he 
was convicted and sentenced to serve a term of ten years 
in the penitentiary. He prosecutes error. 

Owing to the numerous assignments of alleged error in 
the record, the necessity has been laid upon us of repro- 
ducing and discussing more of the evidence than is usual 
and more than would otherwise have been necessary. But 
for this fact much of it might well have been omitted. 

The father of Mildred, that being the name of the prose: 
cutrix, died when she was about eight. From that time 
until she was twelve, she and a brother, three years her 
junior, lived at an Omaha créche, her mother being em- 
ployed at a bakery. For about a year prior to July 8, 1919. 
she lived in a home occupied by her mother, her little sister, 
her grandmother and an uncle and aunt. Mildred was 
living with them when, on Wednesday July 2, 1919, she was 
taken by her aunt to the Witty home in answer to an ad- 
vertisement by Mis. Witty that she wanted a little girl 
between the age of twelve’ and fourteen to help with the 
housework and to assist in the care of an infant child about 
two years old. Mrs. Witty was then about five months 
advanced in pregnancy. For her services Mildred was to 
be clothed, boarded and lodged. There was some talk 
about the Wittys adopting her. The house had ‘three roows. 
Mildred slept in the front room on a couch. The Witty 
family slept in the middle room, adjoining the front room, 
a kitchen being in the rear. After she retired on Sat- 
urday evening, that being her fourth day at the Witty 
home, she testified that the defendant came into the 
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room at about 9 o’clock, clad only in his undergar- 
ments, and made improper proposals to her; that 
he there told her about a little neighbor girl of thirteen and 
said, ‘“ ‘Alice never does tell her mother and father,’ and 
I says, ‘That is no sign I won’t tell my mother;’ ” that she 
kicked at him and told him to go away; that he finally went 
away, but after she had fallen asleep he came again and 
putting his hands on her person awakened her; that again 
she resented his advances and again he went away and did 
not disturb her for two or three nights; that on Tuesday 
night following, namely, July 8, 1919, he again came into 
her room after she had retired. Concerning his conduct 
that night she testified: “Then he kicks me into the other 
room. Q. How did he kick you? A. Hitting me on the 
back and everything. Q. What did he hit you with? A. His 
knee. Q. What happened then? A. He pushes me on the 
bed. * * * -Q, What did you say to Mr. Witty, if any- 
thing, when he pulled you out of your room into his? A. He 
said not to say anything or ‘I will slap you with the razor 
strap.’ Q. Did you say anything while he was doing this 
thing to you? A. I screamed and says, ‘Quit that.’ Q. 
What did he say if anything? A. He just laughed. Q. Did 
Mrs. Witty say anything at that time? A No, sir. Q. Did 
she say anything later? A. Yes, sir.’ The witness then tes- 
tified that Mrs. Witty said to her, in substance, that she 
must submit. She further testified that she protested and 
tried to get away from him, but that he succeeded finally in 
accomplishing his evil purpose. She said that Mrs. Witty 
at the time threatened that she would whip her with a raz- 
or strap if she refused to submit to Witty’s demands and 
that she was afraid of her. The next morning she went with 
her grandfather and another man to the police station and 
later the same day to her grandmother’s home. She testi- 
fied, over defendant’s objection, that in the afternoon or 
evening she complained to her grandmother and told her 
about what Witty had done on the previous Tuesday night. 

Mrs. Elizabeth Kent is Mildred’s grandmother. She 
testified that she talked with Mrs. Witty on July 1, in 
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answer to her advertisement, and that subsequently Mr. 
Witty called her up and said, “What do you think about 
me adopting the little girl?” to which she replied that she 
thought it was rather early to talk of adoption. She 
further testified that Mildred told her in the afternoon of 
July 9 about Witty’s conduct toward her the night before. 
Delbert Weaver is an employee of the smelting company 
at Omaha where defendant was employed. He testified 
- that, in July, shortly before his arrest, Witty told him 
“about a certain girl that he was familiar with,” and told 
him that he had sexual intercourse with her. Edward 
Bryant is employed by the same company. He testified 
that some time before the commission of the alleged offense 
he heard defendant talk about a little girl with whom 
he said he tried to have sexual intercourse, but that 
when she screamed he desisted ; that the next day he said: 
“YT am going home earlier and I am going to try it over.” 
Clark Kent, Mildred’s uncle, testified that defendant told 
him when he was at the Witty home on July 4, 1919, that 
he wanted to adopt Mildred; that Mrs. Witty was present 
part of the time, but said nothing about adoption; 
that Witty, in speaking about Mildred crying a day or 
two before, said tohim: ‘He said he came home and found 
her crying and he kind of consoled her and loved her up, 
that is the way he quieted her by putting his arms around 
her and loving her in that way.” Doctor Marcia Young, an 
examiner for the juvenile court, subjected Mildred to a 
physical examination in her office July 10, 1919, and testi- 
fied that in her opinion Mildred’s physical condition in- 
dicated recent sexual intercourse. 

The defendant denied in detail all of the material and 
damaging evidence of the state’s witnesses. He not only 
denied calling up or talking to Mildred’s grandmother 
about adopting Mildred, but in referring to Clark Kent’s 
evidence he said that Mr. Kent told him he had trouble 
with the girl, and that if she would not consent that defend- 
ant adopt her “he would send her to the reform school;” 
that Mildred overheard her uncle’s statement and when he 
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went away she began to cry and said: “If you adopt me I 
will run away and tell lies on you and cause you trouble.” 
In his cross-examination defendant testified: “Q. Isn’t it 
a fact that Mildred’s nightgown was retained out at your 
house? A. There was a nightgown left there, if somebody 
didn’t get it; they didn’t know who it belonged to. Q. 
How do you know they didn’t know who it belonged to? A. 
I didn’t know; I was locked up; I was in jail. Q. The 
fact of the matter is it is still there? I wouldn’t know; 
my wife wouldn’t; that is immaterial to me any way.” 
On the cross-examination defendant denied too that he had 
told Mildred that Alice did not object to having her dress 
raised or that she did not object to his familiarities. He 
denied that he had said to Mildred that Alice did 
not tell her parents about his conduct. He emphatically 
denied that he ever attempted to take liberties with Alice. 
Mrs. Witty testified. It developed in her testimony that 
she had been indicted by the same grand jury that 
indicted her husband, and that she was charged with aid- 
ing and abetting him in the commission of the crime for 
which he was tried. Elsewhere in the record it appears 
that a nolle prosequi was entered and that the case as to 
_her was dismissed, She corroborated substantially all of 
the material evidence introduced on the part of her hus- 
band. She testified that on the night of July 8 she called 
Mildred into the house from the front yard and told her. to 
go to bed; that she then went into her bedroom; that her 
husband was then in bed; and she slept in the front of the 
. bed and he slept next to the wall, as had been his custom 
for four years; that Mildred was not in their room that 
night nor did her husband get out of bed after he retired 
until the usual time the next morning. She denied in de- 
tail all of Mildred’s evidence respecting the occurrences that 
Mildred said took place on the night of July 8; that she, 
and not her husband, called up Mildred’s grandmother and 
told her that she would like to adopt her; she corroborated 
her husband’s testimony in regard to his talk with Clark 
. Kent about Mildred’s adoption; that in speaking of the . 
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Witty home Mildred had said to her: “She didn’t like the 
place, and if we adopted her she would run away and tell 
lies on us.” In regard to the removal of Mildred’s clothes 
she testified on the cross-examination: “A. They asked my 
husband for the clothes, and I wasn’t at home that day and 
my uncle came and got them. Q. Did you pack them for 
her? A. No; he got them himself. Q. Your uncle did? A. 
- Yes.” The testimony of the matron of the créche reflected 
upon Mildred’s conduct while she was under her control. 
Her testimony, even if true, does not bear on the issues. 
Mildred, however, denied all of her accusations. Two phy- 
sicians testified on the part of defendant to the effect that 
Mildred’s condition as disclosed by Doctor Marcia Young's 
evidence might have been produced by some other cause 
than sexual intercourse. Under the circumstances here 
we do not think their evidence is relevant to the issue. 
Alice was recalled in rebuttal to explain former 
testimony. She testified: “Q. This morning you testified 
that Mr. Witty had done something bad to you, and you 
told Mr. Ritchie, in answer to his question, that you had 
told that at the last trial. Now, did you mean you had told 
it in this room at the last trial, or out here in the hall to 
some officer? A. I didn’t tell it in the last trial. Q. Where 
did you tell it, Alice? A. To Mrs. Hopkins. Q. That is 
the juvenile officer? A. Yes, sir.” On the cross-examina- 
tion she testified that Mr. Witty raised her dress and that 
Mildred was in the front room and did not see him do so. 
When the rebuttal testimony of Alice was concluded de- 
fendant’s counsel asked leave to recall him, which was de- . 
nied. He then offered to show by defendant that le never 
raised Alice’s dress and never made any indecent proposals 
to her. The offer was denied, and error is alleged. Error 
cannot be predicated on the court’s ruling on this point 
because defendant had already testified before Alice was 
called to the stand that he had not committed either of- 
fense as against her. He cannot maintain that he was 
denied a substantial right or that he was prejudiced merely 
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because he was not permitted to submit the same denial 
two times to the same jury. 

Counsel argues that the court erred in permitting Mrs. 
Kent, the grandmother, to testify that Mildred made 
complaint to her in the afternoon or evening of July 9 that 
defendant had sexual intercourse with her the night before. 
In his brief he says that the complaint was not one “aris- 
ing spontaneously out of the transaction. Here it was 
only at best a relation of ‘a past event, too remote from the 
time. It was inadmissible altogether.” We think. the 
testimony of Mrs. Kent comes within the rule. The com- 
plaint was made, recently after the alleged commission of 
the outrage, to one of the persons to whom she would 
naturally go for that purpose. Evidently it was the first 
opportunity that she had to make complaint to one of her 
own sex of the abhorrent humiliation to which it is charged 
that she had been subjected. Wood v. State, 46 Neb. 58. 

The defendant argues that the court erred in giving in- 
struction numbered 1 because in part it is in the language 
of the indictment. We do not think the court erred. The 
instruction has the merit of brevity and is.to the point. It 
has no tiresome repetitions and is easily understood. It ig 
elementary that instructions should be applicable to the 
issue that is being tried. They were so in the present case. 
Flege v. State, 90 Neb. 390. 

It is argued “that it cannot be seriously claimed that 
the intercourse was a rape by force,” and an instruction is 
criticised wherein the jury is informed that, “Whether she 
was previously chaste and whether she consented or re- 
sisted is entirely immaterial.” The prosecutrix was under 
the statutory age of consent. It follows that it was im- 
material whether she consented or resisted. Wood v. State, 
46 Neb. 58. The law relating to the complaint respecting 
when and to whom made by the prosecutrix, and that per- 
taining to the age of consent, resistance, and the like, is 
fully discussed by Judge Irvine in the Wood case. 

Defendant argues that the court erred in refusing to 
give a tendered instruction that cautioned the jury with 

105 Neb.—27 
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respect to its consideration of the testimony of the wit- 
nesses Weaver and Bryant who testified to alleged state- 
ments made to them by the defendant against intcrest. 
We do not think the court erred in its refusal. The state- 
ments were alleged to have been made to fellow employees 
and appear to have been entirely voluntary and somewhat 
boastful. It does not appear that the declarations were 
induced by the fear of punishment or the hope of reward. 
It is elementary that voluntary'statements so made by 
the accused at or about the time of the alleged commission 
of a crime are admissible in evidence against him the same 
as other competent evidence. Where a witness in a crim- 
inal case testifies to an alleged voluntary declaration 
against interest, made by the defendant at or about the 
time of the alleged comniission of the crime with which he 
is charged, and it does not appear that such declaration 
was induced by the fear of .punishment or the hope of re- 
ward, it is not error for the court to refuse to give a ten- 
dered instruction which emphasizes in its charge to the 
jury that evidence of “all verbal admissions, declarations 
or conversations,” made by the accused, “should always 
be received with great caution.” - 

With respect to alleged error in the giving and refusing 
of instructions generally, and with respect to the adiviasion 
and exclusion of evidence over counsel’s objection, we are 
unable to discover that the substantial rights of the defend- 
ant were prejudiced. The evidence conflicts, but it was 
submitted to the jury and appears to be amply sufficient 
to support the yerdict. We do not find reversible error. 
The judgment is therefore 


APFIRMED. 
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Mary M. GRirrin, APPELLEE, V. BANKERS REALTY INVEST- 
MBNT COMPANY, APPELLANT. 


Firep DECEMBER 28, 1920. No. 21190. 


1. Corporations: SaLre or ‘Srock: Contract. A contract providing for 
sale which contains an agreement to repurchase this stock is one 
and the same transaction, and it is held as constituting but a 
single and original contract. 

2. Statute of Frauds: Contract: PEgrorMance. “The sale and delivery 
of stock and payment of the price, under a contract whereby the 
seller agreed to repurchase at the buyer’s option, constituted an 
entire transaction which was sufficiently performed to take it out 
of the statute of frauds, relating to contracts for sale of goods, 
though the agreement to repurchase was oral.” Hankwitz v. Bar- 
rett, 128 N. W. 430 (143 Wis. 639). 0 

: OriaINaL ConTRAcT. “If an officer of a corporation orally 
promises a prospective purchaser of the corporate stock to repay 
the purchase price at any time and the purchaser acts upon the 
promise, the agreement is an original contract, and is not within 
the statute of frauds. The promisor does not thereby agree to 
answer for the debt, default or misdoings of another person, nor 
does he agree to purchase goods, wares, merchandise or things in 
action.” Trenholm v. Kloepper, 88 Neb. 236. 

4. Corporations: ConTRACT: Vaipity. “A contract with a corporation 
by which it sells certain of its shares of stock and agrees to re- 
purchase the same upon the happening of a certain specified event, 
is not ultra vires; and for a breach thereof the purchaser may 
recover of the corporation the amount agreed upon as the price of 
such repurchase.” Fremont Carriage Mfg. Co. v.. Thomsen, 65 
Neb. 370. 

5. : : PERFORMANCE. Where a seller of stock under a. 
contract of purchase agreed to repurchase the same for the ccr 
poration and to pay therefor the same price, the purcnaser rust. 
as a condition precedent: to the right to compel the corporation 
to repurchase, perform all the concurrent things necessary for 
the redelivery to the corporation. 

6. — : : Derense. Defendant cannot be heard to say that 
the sale is valid so far as the contract for purchase of stock is 
concerned and void so far as repurchase is concerned, since the 
entire contract is one and indivisible. 


J 
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7. Contracts: Construction. Where the parties entered into an oral 
contract to repurchase the stock so issued and in pursuance of 
this contract did repurchase three hundred dollars worth of the 
same, such action by the parties places their own construction 
upon the meaning of the contract, and the meaning the parties so 
give to their own contract will be followed by the court. 

8. Corporations: Contract: DeEFENSE. A corporation cannot be heard 
in retaining the fruits of an unauthorized contract to advance the 
defense of ulira vires when sued on the contract, especially when 
the contract is an entirety and indivisible. Then every proposi- 
tion therein contained must stand or fall together. 

9. Evidence: SupscrRIPTION FOR ,;STocK: INDUCEMENT. When an agent 
resorts to artifice and deceit as an inducement to one to subscribe 
for stock in a corporation, then evidence is admissible to show 
what it was that induced the party to subscribe for the stock. 
Fairbanks, Morse & Co. v. Burgert, 81 Neb. 465; Barnett v. Pratt, 
87 Neb. 349; Norman v. Waite, 30 Neb. 302. 

10. Statute of Prauds:o Parot Contract. The statute of frauds can 
only be invoked to avoid an oral contract in case one is free from 
deceit and false representations. 

11, Corporations: SuBSCRIPIION For Stock: RESCISsIoN. When one is 
induced by misrepresentations to subscribe for stock by a cor- 
poration, he is entitled to a rescission of the contract in the same 
manner and to the same extent as between two natural persons. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Isidor Ziegler, for appellant. 


Sutton, McKenzie, Cox & Harris and Ralph EF. Weaver- 
ling, contra. 


ALDRICH, J. 

This is a law action. On August 11, 1915, Mary M. 
Griffin, plaintiff herein, purchased from defendant, Bank- 
ers Realty Investment Company, 1,000 shares preferred 
capital stock of defendant at $1.20 a share. Also on 
December 27, 1917, she purchased 50 shares more at $1.20 
a share. 

In paragraph two of plaintifi’s petition she alleges 
as follows: “That on or about the 12th day of August, 
1915; the defendant, by and through its agent Smith, 
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entered into an oral contract and agreement with the 
plaintiff, whereby it agreed with the plaintiff that the 
plaintiff was to purchase from the defendant a certificate 
of stock in said defendant company for the sum of 
$1,200, and the said defendant on its part agreed that, 
if the plaintiff should at any time thereafter, within a 
period of four years, desire to return said stock to the 
said defendant, the said defendant would pay to 
plaintiff, upon demand, the amount so paid by the plain- 
tiff to the defendant, with interest thereon at the rate 
of seven per cent. per annum from the date of E purcoaee 
* to the date of demand.” 

It was orally agreed further that, if at any time after 
one year plaintiff should desire to return the stock to 
the defendant, plaintiff should give three days’ notice 
in writing to the manager of the resale fund of such in- 
tention. 

In compliance with the oral contract which the parties 
entered into, plaintiff desired to obtain from defendant 
the sum of $800. She made a demand for the same as 
provided in her oral contract for the return of $300 and 
interest. The defendant, strictly in conformity with this 
oral .contract, did return to plaintiff $300 and interest. 

It is ‘admitted that pursuant to this oral contract 
plaintiff purchased from defendant 1,000 shares of stock, 
and that she did return to the defendant the stock so 
purchased by her, and demanded payment of the money 
by the defendant to the plaintiff and interest thereon 
from the 15th day of October, 1918, less certain sums 
stated. which defendant acknowledged was paid to plain- 
tiff. The -defendant company was represented in this 
transaction by an agent named Smith who sold the 1,000 
shares of stock, together with another 50 shares, at $1.20 
a Share. It is admitted that plaintiff purchased these 
shares. ' The defendant delivered this stock to the plain- 
tiff and plaintiff paid the money, the purchase price, 
and the defendant accepted the same. Under this state 
of facts the case was tried to a jury under instructions 
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of the court, and the jury rendered a verdict for $877.86, 
and from this judgment defendant appeals. 

Appellant in the beginning lays down the proposition 
of law that one who deals with an agent, knowing that 
he is clothed with certain circumscribed authority, can- 
not hold the principal where the act of the agent tran- 
scends such authority. As a general proposition of law 
this is good, but it is not absolute under all circumstances, 
A limitation of this proposition would be that a contract 
which by its terms may be performed within a year is 
not ‘within the statute of frauds. It, was said in Carter 
White Lead Co. v. Kinlin, 47 Neb. 409: “A contract: 
not to be performed within one year, as meant by the 
statute of frauds, is one which by its terms cannot be 
performed within one year. A contract is not within the 
statute merely because it may or probably will not be 
performed within a year.” 

A contract providing for sale Which contains an agree- 
ment to repurchase this stock is one and the same trans- 
action, and as a matter of law may be considered as con- 
stituting but a single and original contract. 

The sale and agreement to repurchase by the defend- 
ant and the acceptance of stock by the purchaser consti- 
tuted a part performance sufficient to take the entire 
transaction out of the statute of frauds. The evidence 
on this proposition in the record is clear and undisputed. 
Further in answer to defendant’s proposition hereinbe- 
fore quoted, see Hankwitz v. Barrett, 128 N. W. 430 (148 
Wis. 639). The law laid down in that case is as follows: 
“The sale and delivery of stock and payment of the price, 
under a contract whereby the seller agreed to repurchase 
at the buyer’s option, constituted an entire transaction 
which was sufficiently performed to take it out of the 
statute of frauds, relating to contracts for sale of goods, 
though the agreement to repurchase was oral.” 

Further answering defendant’s first law proposition 
we call attention to the case of Fremont Carriage Alfg. 
Co. v. Thomsen, 65 Neb. 370. This case holds: “A con- 
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tract with a corporation by which it sells certain of its 
shares of stock and agrees to repurchase the same upon 
the happening of a certain specified event, is not ultra 
vires; and for a breach thereof the purchaser may re- 
cover of the corporation the amount agreed upon as the 
price of such repurchase.” 

In this connection we discuss the proposition that a 
corporation cannot be heard to contend that the sale of 
its stock was valid and that the contract to repurchase 
was void when they are made up of ‘the same contract. 
In this case the corporation must approve the contract 
as a whole or return the purchase money and place the 
parties in statu quo. It is the overwhelming weight of 
authority that a private corporation while it may pur- 
chase its own stock, the transaction must be fair and in 
good faith. It must be free from fraud both actual and 
constructive. Porter v. Plymouth Gold Mining Co., 29 
Mont. 347, 101 Am. St. Rep. 569. That case lays down 
the following propositions of law:- 

“A private corporation may purchase its stock if the 
transaction is fair and in good faith, if it is free from 
fraud, actual or constructive, if the corporation ig not 
insolvent or in process of dissolution, and if the rights 
of its creditors are in no way affected thereby. . 

“The mere repurchase of capital stock by a corpora- © 
tion does not tend to decrease the same unless the direc- 
tors should absolutely merge or extinguish the stock 
after its purchase, within the nieaning of Civil Code, sec. 
438, providing that directors of corporations must not 
reduce or increase the capital stock czcept as thereinafter 
specially provided.” 

“A contract for the sale of stock by a corporation, 
whereby the corporation agreed to take back the stock 
if the purchaser should become dissatisfied therewith, is 
not objectionable as a secret contract between a corpora- 
tion and a subscriber, by which the subscriber is at liberty 
to withdraw his subscription, but is valid and enforceable.” 

It is plain that, when a seller of stock under a contract 
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of purchase agreed to repurchase the same from the cor- 
poration and to pay therefor the same price, the purchaser 
must, as a condition precedent to the right to compel the 
corporation to repurchase, perform all the concurrent 
things necessary for the redelivery to the corporation. 

It must be conceded to be true as a matter of law that, 
where an agent practices deceit in procuring subscrip- 
tions to the capital stock of a corporation, the subscriber 
is entitled to a rescission of the contract in the same 
manner and to the same extent as between natural per- 
sons. 

There ‘are indications that this contract was intrepret- 
ed alike by the parties, because the defendant promptly 
and unhesitatingly met the demand of the plaintiff and 
repurchased three hundred dollars worth of stock as per 
their contract. Therefore this must be in ratification of 
the terms and conditions of the oral contract as alleged 
by the plaintiff. 

The next proposition appellant lays down is that parol 
evidence is not admissible to change, add to, vary or 
modify a written subscription for stock in a corporation. 
In support of this question, which we regard ag axio- 
matic, appellant cites:a formidable array of authorities. 
We may properly concede that as a rule these citations 
state the law, but they do not come within the exceptions. 
to this rule and are not applicable under the facts of 
this case. A party cannot be heard to invoke authority 
to sustain that which works inequity and injustice and 
opens the doors to fraud. 

It is also defendant’s contention that the subscrip- 
tion for stock was the only contract between the parties 
and was a written contract that could not be varied or 
changed by parol testimony. It is also provided in ex- 
hibit A that each purchaser of stock shall be entitled to 
the services of the resale manager after one year from 
the date his stock certificate has been issued, and that it 
is the duty of the resale manager to take over such stock 
as is offered for resale upon such terms as such manager 
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shall deem for the best interest of the company. Then 
it is plain that, if this contract is binding between these 
parties, the agent Smith of the defendant company who 
sold the stock to plaintiff must have known of this con- 
tract and knew of this provision, These representations 
that he made. to the plaintiff that the stock was 7 per 
cent. guaranteed stock and that the company would take 
the stock over were facts and matters peculiarly within 
the knowledge of this agent. These representations she 
had a right to believe, for it shows how the defendant 
company interpreted its own contract, She did not know 
that this resale manager would interpret the contract 
solely for the best interests of the defendant company. 
The agent knew; he was in a position to know. He was 
defendant’s authorized representative. See Blair v. Min- 
zesheimer, 108 N. Y¥. Supp. 799. ; 

As a proposition of law we hold that, when a corporation 
enters into a contract to sell stock agreeing that at the 
expiration of six months from the date of the sale if the 
purchaser becomes dissatisfied with the investment he 
should be entitled to return the same, it could not be heard 
to say the sale was valid and the contract for repurchase 
was void. That would necessarily rescind the sale and 
return the purchase money and in this way place the pur- 
chaser in statu quo. Porter v. Plymouth Gold Mining Co., 
supra. We must assume in this case that the contract 
sued upon was made in a proper corporate manner and ap- 
proved by the proper corporate officers. Trenholm v. 
Kloepper, 88 Neb. 236. If an officer of a corporation orally 
promises a prospective purchaser of the corporate stock 
to repay aS an inducement the purchase price at any time, 
and the purchaser then acts upon that promise, then it ig 
not within the statute of frauds. , 

It is plain that, in all the citations made by appellant, 
there are exceptions made, when it is necessary to get at 
the real intent and purpose of the contracting parties, to 
avoid fraud, injustice and misrepresentations. 
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The next proposition appellant lays down is that a con- 
tract for the repurchase of shares of stock which is not to 
be and cannot be performed within a year is within the stat- 
ute of frauds which renders unenforceable agreements not 
to be performed within a year from the making thereof. 
The citations are eminent and contain a vast array of legal 
authority, but the answer to the propositions therein con- 
tained is that said in the case of Cerny v. Paxton & Galla- 
gher Co., 78 Neb. 184. This court has said that ordinarily 
deceit to be a ground for a recovery must relate to exist- 
ing facts; but if one person by means of a promise which 
he makes with the secret intention of not performing it in- 
duces another to’ part with his money or property he is 
guilty of actionable fraud. That is the precise situation 
obvious in this case. See 2 Elliott, Contracts, sec. 837. 
This law constitutes the exception to the general rule ar- 

,gued by appellant. This proposition is well stated and to 
the point. There was deception and general deceit in- 
dulged in to induce the plaintiff to purchase. This appel- 
lant has received $1,500 in the sale of stock, and in con- 
sideration of doing the same cannot be heard to refuse to 
repurchase the same, thereby receiving the approval of the 
law. It has been held, and properly so, that a corporation 
retaining the fruits of an unauthorized contract cannot 

' plead ultra vires when sued on the contract. The whole con- 

tract being an entirety and indivisible, every proposition in 
it must either stand or fall together. Then it naturally fol- 
lows that, since the contract is indivisible, if it is claimed 
that a porton of it is ultra vires and hence a nullity, the 
proposition of ultra vires would permeate and make void 
the entire contract. Considering the alleged oral agree- 
ment and also the terms of the written contract, in our 
opinion, it makes but little difference in the result of this 
decision whether the contract was oral or written, because 
it plainly appears it was the inducements of the agent 
that caused plaintiff to part with her money. We believe 
it to be the law that,.where one relies upon the statute of 
frauds to avoid an oral contract, he can only invoke this 
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defense when he himself is free from deceit and false 
representations; that one cannot be heard to invoke the 
statute of frauds as a defense in those cases and be per- 
mitted to reap the fruits or results of such a defense as 
this. 

It is claimed by the secretary of defendant company that 
he had charge of issuing the stock and the general manage- 
ment of the sales business, and that the sales agent exceed- 
ed his written authority and that it never had the approval 
of the defendant company. If that is true, then why did 
the company upon notice and request pay to the plaintiff 
$300? Does not this payment indorse the contract their 
agent made, and does it not also show that both parties 
understood the contract alike? We recognize the applica- 
tion of the law as laid down in Joyce & Co. v. Hifert, 56 
Ind. App. 190, wherein it was held: “Whenever an agent 
of a corporation duly authorized to procure subscriptions 
to its capital stock, induces persons to subscribe to shares 
of such stock by fraudulent representations or conceal- 
_ ments, any person so defrauded will be entitled to a rescis- 
sion of the contract in the same manner and to the same 
extent as between two natural persons.” 

Jt is an axiom of the law that he who asks relief of a 
court of equity must as a condition precedent to the grant 
of relief come into court with clean hands, While this 
was said with reference to a court of equity, yet we deem 
it just as wholesome and salutary when applied to a court 
of law. There was ample and sufficient evidence to sustain 
the verdict of the jury. As it appears in this record, the 
jury arrived at the only possible verdict under the evidence 
and the law as was given by the court in its instructions. 

The judgment is 

AFFIRMED. 

Morrissey, C. J., and Lerron, J., concur in the conclu- 

sion only. 
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CLypr LONGSINE Vv. STATE or NEBRASKA. 
FILED DECEMBER 28, 1920. No. 21584. 


1. Information: JornpER. It is incompetent to charge a defendant with 
a felony punishable by 20 years’ imprisonment in the penitentiary, 
and join with that charge a charge of a misdemeanor, punishable 
only by a fine and jail sentence, when the lesser charge is not 
wholly proved by evidence properly introduced upon the greater. 

: SUFFICIENCY: DELINQUENCY. An information which charges 
that the defendant ‘‘did then and there encourage, cause and con- 
tribute to the delinquency of one Ella Genevieve Meyers by giving 
her money and by enticing and inducing her to leave her home 
and run away with him, the said Ella Genevieve Meyers being a 
delinquent child as defined by the statutes of Nebraska,’”’ does not 
charge an offense under section 1263, Rev. St. 1913, in that the 
acts described as constituting the offense are not among those 
constituting the offense as enumerated in section 1244, Rev. St. 1913. 

3. Criminal Law: DELINQUENCY: ADMISSION oF RecorD. It is an 
axiom of the law that a defendant shall not be affected by proceed- 
ings to which he is a stranger. He must have been directly in- 
terested in the subject-matter of the proceedings, with the right to 
make defense, to adduce testimony, to cross-examine the witnesses 
on the opposite side, to control in some degree the proceedings, and 
to appeal from the judgment. 10 R. C. L. 1117, sec. 323. ‘ 


Error to the district court for Furnas county: CHARLES 
E. EvpRED, JupDGE. Reversed. - 


Lambe & Butler, for plaintiff in-error. 


Clarence A. Davis, Attorney General, and Mason Wheel- 
er, contra. 


ALDRICH, J. 

The defendant, Clyde Longsine, is prosecuting his ap- 
peal from a conviction in March, 1920, in the district court 
for Furnas county for an alleged contribution to the de- 
linquency of Ella Meyers, a fourteen-year old girl. De- 
fendant was sentenced to 30 days in jail and a fine of $300 
and costs. 
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The information had two counts, one charging kidnap- 
ping or child stealing and the second count thereof charg- 
ing contribution to delinquency in violation of section 
1268, Rey. St. 1913. , 

The information charges the defendant with a felony 
under one section of the statute and with a misdemeanor 
- under another. These charges vary widely in the degree of 
punishment. Child stealing or kidnapping is punishable by 
imprisonment in the penitentiary for a period of 20 years, 
and a violation of section 1268, Rev. St. 1913, is simply a 
misdemeanor punishable by a fine not exceeding $500, or 
imprisonment in the county jail not exceeding six months, 
or both. It is illegal to charge defendant with a felony 
carrying with it a sentence second only to murder, and 
join that charge with a misdemeanor punishable only by . 
fine and jail sentence, and under different sections of the 
statute. The defendant is handicapped in defending the 
charge of kidnapping carrying with it the enormous penal- 
’ ty, and being at the same time charged with contributing 
to the delinquency of a female child. It does not matter 
that the jury acquitted him of the larger crime. The bur- 
den of the defense of the larger crime was imposed upon 
him, and he had to labor against the prejudice of a heinous 
crime, which in the eyes of the jury might import guilt 
under the lesser crime. The county attorney on motion 
' ghould have elected upon which count he would proceed. 

In the matter of the information there is the more seri- 
ous criticism that it does not charge a crime under the 
statute. It will be noted that the information charges that 
the defendant “did then and there encourage, cause and 
contribute to the delinquency of one Ella Genevieve Mey- 
ers by giving her money and by enticing and inducing her 
to leave her home and run away with him, the said Ella 
Genevieve Meyers being a delinquent child as defined by 
the statutes of Nebraska.” It has frequently been held by 
this court that an information laid in the terms of the stat- 
ute is a sufficient description of the offense in an informa- 
tion. But when the information goes further and describes 

/ 


ny 
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the specific acts upon which the pleader relies as constitut- 
ing the offense, and when such specific acts are not among 
those described in section 1244, Rev. St. 1913, as constitut- 
ing an offense, the information does not state an offense un- 
der the statute. A comparison of the various acts constitut- 
ing delinquency under section 1244, supra, with the infor- 
mation will clearly disclose that giving the delinquent 
child money and “enticing and inducing her to leave her 
home and run away with him” is not one of the acts de- 
clared to be an offense. ; 
The information charges him with giving the delinquent 
money, while the statute provides specifically and definite- 
ly the particular acts or things which are necessary and 
essential to support the charge of delinquency. There is 
nothing in this information which imputes in any way 
any particular offense under the statute, and for this 
reason the information was insufficient, and in the particu- 
lar of delinquency did not charge a violation of section 
1268, supra. : 
The county attorney in this case introduced in eviaenee 
the record made by the county judge against Ella Meyers 
when she was accused and convicted of delinquency after 
the arrest of the defendant. Such a procedure is contrary 
to the constitutional provisions of our state. The accused 
is accorded the genuine American right .to have an oppor- 
tunity to see and cross-examine the witnesses against 
him. Here the trial court resorted to the remarkable pro- 
cedure of allowing necessary and essential facts to be 
proved against defendant by resorting to an ex parte pro- 
ceeding to which this defendant was not a party. This is 
contrary to the well-considered case of State v. Weil, 83 
S. Car. 478, 26 L. R. A. n. s. 461. The note to that case 
in 26 L. R. A. n. s. 461, is very instructive. It is as fol- 
lows: “A judgment for or against an accused person is 
not admissible in a criminal prosecution wherein he is 
prosecuted for the transaction involved in a civil proceed- 
ing, since the parties in the two actions are not identical, 
and the judgment in the civil action is rendered on a mere 
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preponderance of the evidence, which would not be suffi- 
cient in a criminal cause to satisfy the jury beyond a reason- 
able doubt.” This was a well-considered case and correctly 
lays down the law. Depositions or ea parte affidavits tak- 
en in a civil proceeding are not admissible in evidence to 
prove the guilt or innocence of one who is charged with the 
commission of an act which is quasi-criminal. The ac- 
cused in this case did not waive his constitutional right to 
confront the witnesses against him, nor, does the record 
show that he had an opportunity to confront and cross- 
examine them. , 

It may be said to be “an axiom of the law that no man 
shall be affected by proceedings to which he is a stranger. 
= * * He must liave been directly interested in the sub- 
ject-matter of the proceedings, with the right to make de- 
fense, to adduce testimony, to cross-examine the witnesses 
ou the opposite side, to control in some degree the proceed- 
ings, and to appeal from the judgment. Persons not hav- 
ing these rights are regarded as strangers to the cause.” 
10 R. C. L. 1117, sec. 323. Fitzhugh v. Croghan, 2 J. J. 
Marsh. (Ky.)* 429,19 Am. Dec. 189; Smith v. White, 14 
L. R. A. n. 8. 580; People v. Pierro, 17 Cal. App. 741. 

Other errors are alleged, but it is unnecessary to discuss 
them. Those errors mentioned and discussed go to the 
foundation of the charge herein made. The judgment or 
finding must be reversed and remanded, for it is contrary 
- to fundamental law and justice. | 
REVERSED AND REMANDED. 


Morrissey, C. J., and Lerron, J., not sitting. 


’ 
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In re Estate oF LEster S. POLLARD. 


AMANDA FORSYTHE MURRAY, APPELLANT, V. JOHN C. PoL- 
LARD, APPELLEE. ; 


va 


Firep DEcEMBER 23, 1920. No. 21081. 


Executors and Administrators: APPOINTMENT OF ADMINISTRATOR: PkE- 
TITON. “In a petition to the county court for administration on the 
estate of a deceased person, the only averments essential to the 
jurisdiction of the court are, that such person died intestate, and 
was at the time of his death a resident or inhabitant of the county 
where -the petition is fifed; or, in case he was at the time of his 
death a nonresident of the state, that he left an estate in such 
county to be administered.” Larson v. Union P. R. Co., 70 Neb. 261, 
followed. \ 

: PETITIONER. In such case, no objection to the juris- 
diction of the court to appoint an administrator can be predicated 
upon the fact that the petitioner has no beneficial interest in the 
estate. 


iy 


ad 


Under the provisions of section 1339, Rev. St. 

1913, the preference given by the statute to the classes of persons 

named therein to be appointed as administrators is obligatory upon 

the court, and it is error to appoint a stranger to the estate where 
some one falling within the preferential class asks to be appointed, 

and is competent to discharge the trust. if . 

: Evipence. It is incumbent upon one who applies 
to be appointed as administrator to produce satisfactory testimony 
as to his fitness to discharge the trust. 

. Evidence examined, and held sufficient to sustain the findings and 
judgment of the lower court. 


bd 


C— 


" or 


APPEAL from the district court for Deuel county: HaAn- 
SON M. GRIMES, JUDGE. Affirmed. 


Hainer, Craft & Edgerton, for appellant. 
Mckillip & Barth, contra. 


Lester S. Pollard, a resident of Deuel county, Nebraska, 
dicd intestate on November 14, 1918, leaving surviving him 
Day, J. , 
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as his only heirs at law his two minor children, Thelma and 
Esther, aged, respectively, 8 and 6 years. His wife had 
died a few days previous. He left an estate consisting of 
real and personal property of the alleged value of $48,250 
to be administered. On November 27, 1918, John C. Pol- 
lard, a brother of the deceased, filed a petition in the county 
court of Deuel county, alleging in substance that Lester 
S. Pollard died intestate on November 14, 1918; that 
immediately prior to his death he was an inhabitant of 
_ Deuel county; that he left as his only heirs at law the 
two minor children; and that he left real and personal 
property to be administered. He prayed for his own ap- 
-pointment as administrator. The county court gave notice 
of the pendency of the petition, and fixed December 23, 
1918, as a day for hearing. On December 20, 1918, Aman- 
da Forsythe Murray, the maternal grandmother of the 
minor children, filed objections to the petition and to the 
appointment of John C. Pollard. The objections to the 
petition, in so far as they relate to the main question dis- 
cussed by appellant’s counsel, challenge the jurisdiction 
of the court to appoint an administrator on the petition 
filed by John C. Pollard, for the reason that he was not the 
next of kin or a creditor, and that his petition was filed 
within 30 days next following the death of deceased. To- 
gether with her objections, Mrs. Murray filed a “counter 
petition,” setting forth that she was a creditor, and pray- 
ing for her own appointment as administratrix, Upon the 
hearing the county court found that John‘C. Pollard was 
entitled to be appointed, and issued letters of administra- 
tion to him. Mrs. Murray appealed from this order to the 
district court, where upon a trial the court found generally 
in favor of John C, Pollard and against Mrs. Murray, and 
directed the issuance of letters of administration to John 
C..Pollard. From this judgment Mrs. Murray has appeal- 
ed to this court. 

Counsel for appellant in their brief say that the question 
raised is this: “Can one who is not beneficially interested 
in an estate file a petition in the county court within the 

105 Neb.—28 
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first 30 days after the death of the intestate and confer 
upon the county court jurisdiction to appoint an adminis- 
trator?” Upon the authority of Larson v. Union P. R.Co., 
70 Neb. 261, we think the question should be answered in 
the affirmative. In that case the petition of Mary West- 
lund, a sister of the deceased, was filed in the county court 
of Dawson county on April 27, 1899, in which she alleged 
that Christine Anderson died intestate on April 18, 1899; 
that immediately preceding her death she was a resident 
and inhabitant of said county, and was possessed of person- 
al property to be administered ; that she left surviving her 
two minor children, Esther and Ezekiel, aged, respectively, 
7 and 5 years. The petition alleged that the petitioner is the 
next of kin and the only relative of the deceased within the 
state of Nebraska, and prayed that letters of administra- 
tion be granted to Lawrence Larson. Administration was 
granted to said Larson, who later commenced a suit against 
the Union Pacific Railroad Company for damages for neg- . 
ligently causing the death of Christine Anderson. It was 
the contention of the defendant in that case that the peti- 
tion upon its face shows that the petitioner was not the 
next of kin, and as it was filed less than 30 days from the 
death of the intestate, the petitioner was not a proper 
party to apply for administration under the provisions of 
section 1339, Rey. St. 1913, and for that reason the county 
court acquired no jurisdiction to make the appointment. 
The court held that the recital in the petition that the 
petitioner was the next of kin was an erroneous conclusion, 
and that the petition must be regarded as an application 
for administration by one who was not the next of kin. 
The court said: 

“We have, then, a case where the record affirmatively 
shows that administration was granted on an application 
made within 30 days of the death of the intestate, by one 
not the next of kin, and which fails to show that the peti- 
tioner was a creditor of the estate, or that the next of kin 
or the creditors had renounced their right to administer. 
The question presented, then, and the only question in this 
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case, is whether the appointment of an administrator based 
upon an application of that character, and made under 
such circumstanecs, should be held void when assailed in a 
collateral proceeding.” 

The provisions of the statute then under consideration 
were exactly the same as section 1339, Rey. St. 1913, which, 
provides : 

“Administration of the estate of a person dying intestate 
shall be granted to some one or more of the persons herein- 
after’ mentioned, and they shall be respectively entitled to 
the same in the following order: First—The widow, or 
next of kin, or both, as the judge of probate may think 
proper, or such person as the widow or next of kin may 
request to have appointed, if suitable and competent, to 
discharge the trust; second—If the widow, or next of 
kin, or the persons selected by them, shall be unsuitable or 
incompetent, or if the widow or next of kin shall neglect, 
for thirty days after the death of the intestate, to ap-. 
ply for administration, or to request that administration 
be granted to some other person, the same may be granted 
to one or more of the principal creditors, if any such are 
competent and willing to take it; third—If there be no 
such creditor competent and willing to take administra- 
tion, the same may he committed to such other person or 
persons as the judge of probate may think proper.” 

It was held that the provisions of the statute above 
quoted do not go to the jurisdiction of the county court, 
but rather to the manner of its exercise, and the rule 
was announced that, “in a petition to the county court 
for administration on the estate of a deceased person, the 
only averments essential to the jurisdiction of the court 
are, that such person died intestate, and was at the time 
of his death a resident or inhabitant. of the county where 
the petition is filed; or, in case he was at the time of 
his death a nonresident of the state, that he left an estate 
in such county to be administered.” . 

While it is true that in the Larson case the appointment 
of the administrator was assailed collaterally, and the 
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precise holding was that it could not be attacked in a col- 
lateral proceeding, still if the petition filed conferred no 
jurisdiction on the county court to act, all proceedings 
‘thereunder would have been an absolute nullity, and sub- 
ject to attack at any time in a direct or collateral pro- 
, ceeding. The judgment having been sustained, it logically 
follows that the court must have determined that the 
petitioner was a proper person to call the jurisdictional 
facts to the attention of the court. In that case, as in the 
case at bar, the petitioner had no beneficial interest‘in the 
estate. While the authorities are not entirely uniform upon 
the question as to who is a proper person to call to the atten- 
tion of the county court the jurisdictional facts, it has been 
held in some jurisdictions that it is immaterial in what 
manner the jurisdictional facts are brought to the atten- 
tion of the court. In Brubaker v. Jones, 23 Kan. 411, un- 
der a statute substantially like our ‘own, the court said: 

“The statute does not anywhere prescribe how the juris- 
dictional-facts shall be ascertained; hence the probate 
court may ascertain them as best it can; and ifit ascertain 
them correctly, that is all that is required. All that is 
really necessary is, that the jurisdictional facts shall 
exist as facts; and how the court ascertains them is wholly 
immaterial.” 

In this state the uniform practice has been to officially 
call the county court’s attention to the existence of the 
jurisdictional facts by a petition. It has not been the uni- 
form practice, however, that the petitioner be a person bene- 
ficially interested in the estate. Any person who knows 
the facts is a qualified person to do so. 

Counsel for appellant cites In re Estate of Glover, 104 
Neb. 151, and In re Hstate of Anderson, 102 Neb. 170. 
There is nothing in these cases, however, which runs 
counter to our holding in the Larson case. We are then 
confronted with the question whether the doctrine as an- 
nounced in the Larson case should be modified or overruled. 
The rule there announced has stood as the law of the state 
for over 17 years. Courts, attorneys, and parties interest- 
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ed have relied upon its correctness, as they had the right 
to do. Numerous estates have been settled under it, and ti- 
tles to real estate rest upon it. To overthrow it now on 
jurisdictional grounds would likely result in great hard- 
ship in the disturbing of property Tights. This we are 
not inclined to do. The mischief which may arise from a 
stranger invoking the power of the court for his own ap- 
pointment can readily be controlled by the county court. 
Under the provisions of section 1339, Rev. St.:1913, here- 
tofore quoted, certain designated classes of persons have 
a preferential right of administration, and as between 
strangers the matter of selection rests within the discre- 
tion of the court. But it may be urged that a stranger who 
thus invoked the jurisdiction of the court may, in case of de- 
feat, attempt to appeal and thus delay the due administra- 
tion of the estate. While this question is not now before 
us, and hence not decided, it would seem that a sufficient 
answer would be that, having no interest in the estate, the 
right of appeal would not lie. 

From what has been said, it would seem to follow that 
no objections to the jurisdiction of the county court can 
successfully be predicated upon the mere fact that the 
petitioner has no-beneficial interest in the estate. 

Having determined that the court had jurisdiction of 
the subject-matter the question arises, Did the court err 
in failing to appoint the appellant? 

Under the plain provisions of section 1339, Rev. St. 
1913, Mrs. Murray, being a creditor and having filed her 
application for appointment ag administratrix, was, as 
against Mr. Pollard, entitled to be named, if competent to 
discharge the trust. The preferential right given by the 
statute to the classes of persons named therein to be ap- 
pointed administrators is obligatory upon the court, and it 
is error to appoint a stranger to the estate where some one 
falling within the preferential class asks to be appointed, 
and is competent to discharge the trust. Two things were 
necessary to make Mrs. Murray’s right absolute. She must 
have been a creditor, and she must have been competent. 
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To her petition for appointment, John C. Pollard had 
filed an answer in which he specifically charged that Mrs. 
Murray on account of her lack of business experience was 
not competent to discharge the trust. Under this state of 
the record, it was incumbent upon Mrs. Murray to satisfy 
the court that she was capable of handling the estate. Upon 
the trial in the district court testimony was offered in behalf 
of Mr. Pollard tending to show that he was a man of some 
business experience, and that he could discharge the trust. 
No testimony whatever was taken with respect, to Mrs. 
Murray. Under this state of the record, we think the trial 
court was amply justified in its general finding in favor of 
Mr. Pollard and against Mrs. Murray. Other questions 
have been suggested in the briefs of counsel, but we think 
what has been said disposes of the case. 
For the reasons announced, the judgment of the district 
court is Z 
AFFIRMED. 


MAMIE PETERSON, APPELLEE, V. MAYME HEDRICK CLEAVER 
ET AL., APPELLANTS. 


FILED DECEMBER 23, 1920. No. 21090. 


1. Libel: PRIVILEGED COMMUNICATIONS. When a publication is made 
by a chief officer of a fraternal insurance association, addressed to 
the members of the association, concerning a subject-matter which 
affects the general welfare of the association, such communication, 
although containing words which are libelous per se, is qualifiedly 
privileged, and is a complete defense unless it is shown by plain- 
tiff by a preponderance of the evidence that the publication was 
made with express malice. - 

2. Insurance: FRATERNAL Associations: Lraciuity ror Liner. A fra: 
ternal beneficiary association, organized under the laws of this 
state without capital stock, is liable to a member of such association 
for libel published by its officers, acting within the scope of their 
authority and in the discharge of its business. 

3. Libel: LIsELous PuBLication: Liability or AUTHOR. The author of 
an article which is libelous, and which is published at his instance, 
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is liable with the publisher in an action brought by the person 

defamed. 

: Instructions. Instructions examined, and held to be with- 

out error to the appellant. : 

: Express MALICE: Evipencr, Evidence examined, and held 
sufficient to submit to the jury the question of express malice. 

6. Evidence examined, and held to sustain the verdict. 


APPEAL from the district court for Douglas county: 
Lee §. Esteie, Jupce. Affirmed. 


Matthew Gering, William J. Hotz and Stiner ‘i Boslaugh, 
for appellants. 


Anson H. Bigelow and Weaver & Giller, contra, 


Day, J. 

The plaintiff recovered a judgment in the district court 
for Douglas county for $1,500 against the defendants in 
an action for libel. Defendants have appealed. 

The defendant, the Degree of Honor of the state of Neb- 
raska, is a fraternal organization doing a fraternal in- 
surance business, having also social features, and composed 
of a grand lodge with subordinate lodges. It is a corpor- 
ation organized under the special provisions of our statute 
relating to fraternal benefit societies. 

At the time in question the défendant, Mayme Hedrick 
Cleaver, held the post of Grand Chief of Honor, which 
was the chief executive office of the society. The Degree 
of Honor owned and controlled a paper known as the De- 
gree of Honor Journal, which was the official organ of the 
society, in which were published communications from 
the officers to the members, as well as news items of special 
interest to the membership. This paper circulated only 
among the members and a few of its advertisers. 

Among the subordinate lodges of the association was 
Washington Lodge No. 27, located at Omaha, in which 
the plaintiff held the position of financier. As such officer 
it was the duty of the plaintiff to collect dues and assess- 
ments from the several members of lodge No, 27, and turn 
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the money so collected over to the treasurer of such lodge, 
for which service she was paid four cents per capita. | 

As the outgrowth of some difficulties in the affairs of 
lodge No. 27, reference to which will be hereinafter made, - 
Mrs. Cleaver, as Grand Chief of Honor, prepared and had 
published in the Degree of Honor Journal the article which 
forms the basis of this action. The communication is quite 
lengthy, and we set out only that portion of which com- 
plaint is made, ommitting innuendoes: “The financial af- 
fairs of the order were placed in the hands of John M. 
Gilchrist, certified public accountant, who found the treas- 
urer’s books $1,266 short, and the financier’s not only short, 
but in such condition that more than 140 members were 
suspended during the time between December 28th and 
March 7th, who did not know of nor suspect their sus- 
pension. The former treasurer of the lodge has assisted in 
every way possible to straighten out the affairs of the 
order, and has promised to make good her shortage, but the 
former financier has not only refused to assist in straight- 
ening out her books, but has persisted in communicating 
with and collecting assessments and dues from the mem- 
bers, and has also tacitly refused to make good her short- 
age. I have issued three official letters. In my last I 
explained that from and after May 13th any member who 
paid assessments to any one excepting those whom I had 
designated would be suspended individually. According 
to the expert accountant’s report, Washington Lodge No. 
27, suspetided, was paying a salary to the financier com- 
puted on a basis of 739 members, while in fact they actual- 
ly had only 569 members. If the plaintiffs in this case 
had met with the overtures of the grand lodge officers 
this might all have been amicably settled by April 1st, 
and it is earnestly to be hoped that better judgment will 
prevail very soon.” 

The petition avers that the article charges that plaintiff 
was Short in her accounts as financier of her lodge, and 
also that she was receiving a salary based upon a per 
capita membership of 739, while in fact the lodge had but 
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569 members. The petition also contained one usual aver- 
ments in actions for libel. 

The answers of the defendants admitted the preparation 
and publication of the article in the Degree of Honor Jour- 
nal, the official organ of the order, and by way of defense 
pleaded that it was a privileged communication, and made 
without malice or ill will, and made only for the pur- 
pose of informing all of the members of the conditions ex- 
isting in the order. The answers also pleaded that the 
article was true and publishee with good motives and for 
justifiable ends. The reply denied the affirmative allega- 
tions of the answers. 

In this state of the record the trial court, correctly we 
think, ruled that the article was libelous per se, and per- 
mitted evidence to be introduced as to the damages the 
plaintiff had sustained. There being no dispute in the 
testimony as to the occasion of the publication, the court 
ruled that it was qualifiedly privileged, and that the quali- 
fied privilege was a complete defense unless the plaintiff 
established by a preponderance of the testimony that the 
publication was made with express malice, ' 

We think the theory upon which the case was tried was 
the proper one, in harmony with the evidence and support- 
ed by the law. 

In the brief for defendants it is urged that the publica- 
tion was privileged, and hence a complete defense. The 
word “privileged,” as applied to libel, is a general term. 
For the sake of clearness of application it is often divided 
into two classes, viz., absolute privilege and conditional or 
qualified privilege. Tow nsend, in his Work on puander and 
Libel (4th ed.) sec. 209, says: 

“By an absolutely privileged publication is not to be 
understood a publication for which the publisher is in no 
wise responsible, but it means a publication in respect of 
which, by reason of the occasion upon which it is made, no 
seedy can be had in a civil action for slander or libel. A 
conditionally privileged publication is a publication made 
on an occasion which furnishes a prima facie legal excuse 
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for the making of it; and which is privileged, unless some 
additional fact is shown which so alters the character of 
the occasion as to prevent it furnishing a legal excuse. 
The additional fact which, in the majority of cases, is re- 
quired to be shown to destroy this conditional privilege 
is malice, meaning bad intent in the publisher, 7. ¢., an in- 
tent to injure the person whom or whose affairs the lan- 
guage concerns.” 

Newell, Slander and Libel (3d ed.) sec. 496, states the 
rule as follows: “A communication made in good faith 
upon any subject-matter in which the party communicat- 
ing has interest or in reference to which he has a duty, 
either legal, moral, or social, if made to a person having 
a corresponding interest or duty, is qualifiedly privileged, 
and the burden of proving ‘the existence of malice is cast 
upon the person claiming to have been defamed.” Wise v. 
Brotherhood, L. F. & H., 252 Fed. 961; Finley v. Steele, 
159 Mo. 299. Tested by this rule, it is clear that the de- 
fendants would be protected in making the publication, 
provided that in so doing they did not act maliciously. 

But it is urged on behalf of defendant the Degree of 
Honor that an action for libel will not lie against it at 
the instance of one of its members. It is pointed out that 
it is a corporation organized under special provisions of 
our statute authorizing fraternal societies to be created 
without capital stock, and privileged to insure its members, 
and to conduct its business for the sole benefit of the mem- 
bers. It is argued that such organizations can hardly be 
classed as corporations or copartnerships. We are not 
willing to assent to this proposition. 

Notwithstanding the fact that it is organized under spe- 
cial provisions of the statute, without capital stock, it is 
none the less a corporation, having a distinct entity, ‘apart 
from its members. It is an artificial person created by 
statute, in which capacity it may sue and be sued. The 
mere fact that it does not make dividends for its members, 
or that there may not be funds out of which a judgment 
could be paid, does not, in our judgment, exempt it from 
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being sued. A libel is a wrongful act, a tort, and there 
seems to be no good reason why a corporation of this 
character should not respond in an action for libel brought 
by one of its members, the same as in any other tort. 

The cases cited by counsel for either side are hardly 
to the point now being considered. Neither has our con- 
siderable research been rewarded in finding one. In Gilbert 
v. Crystal Fountain Lodge, 80 Ga. 284, it was held that a 
member of a mutual aid association cannot maintain an 
action against the association, sued as a partnership, for 
slanderous words spoken of and concerning him by the 
association while a member of it. In discussing the ques- 
tion the court said: 

“After diligent search, we have been unable to discover 
any authority supporting the theory that a man can slan- 
der himself, either when he speaks directly as an indi- 
vidual,-or when he speaks indirectly through a partner- 
ship of which he is a member. Upon principle, we do not 
see how he, could charge the partnership assets with the 
damages that might be recover ed, he having an interest in - 
the assets as a part owner of the same.’ 

In De Sénacour v. Société La Prévoyance, 146 Mass. 616, 
the case was decided upon the point that there was no eyi- 
dence of publication by the society. In Holmes v. Royal 
Fraternal Union, 222 Mo. 556, 26 L. R. A. n. s. 1080, a 
communication containing Jibelous matter was written by 
the president of a fraternal order to members at a certain 
place concerning the plaintiff who was also a member, The 
case was decided upon the point that the communication 
was qualifiedly privileged, and that there was not snflicient 
evidence to show express malice. In Wise v. Brotherhood, 
L. F. & E., 252 Fed. 961, the plaintiff was a member of the 
brotherhood. The secretary of the defendant organization 
wrote the libelous letter which formed the basis of thie 
suit, in which the plaintiff was nonsuited. The defense 
was that the communication was privileged. The judg- 
ment was reversed for the reason that the court failed to 
submit the question of malice to the jury. In Kirkpatrick 


‘ 
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v. Eagle Lodge, 26 Kan. 384, it was held that the sustain- 
ing of a demurrer on the ground that the petition did not 
state a cause of action was error. In these cases, as well 
as others which might be cited, it was assumed rather than 
decided that an action by a member would lie against the 
association, when the association was a corporation, 

We do not understand counsel for the defendant to chal- 
lenge the general rule that a corporation is liable in an 

‘ action for libel committed by its authorized agents while 
acting within the scope of their employment. Numerous 
cases are readily found supporting this general proposi- 
tion. Newell, Slander and Libel (8d ed.) 436; Evening 
Journal Ass’n v. McDermott, 44 N. J. Law, 480; 17 R. C. 
L. 382, sec. 184; Odgers, Libel and Slander, p. 592; John- 
son v. St. Lowis Dispatch Co., 65 Mo. 589; Aldrich v. Press 
Printing Co., 9 Minn! 128. . 

This court, while not passing in terms upon the question, 
hag recognized the liability of corporations in actions for 
libel. Bee Publishing Co. v. Shields, 68 Neb. 750, 759; 
Bee Publishing Co. v. World Publishing Co., 59 Neb. 713; 
Estelle v. Daily News Publishing Co., 101 Neb. 610. 

In the case at bar it is clear that in making the publica- 
tion Mrs. Cleaver was acting as the chief officer of the De- 
gree or Honor. Her acts were within the scope of her pow- 
erg as such officer. She was acting for it in its affairs, 
and for its benefit. The Degree of Honor cannot be ex- 
cused upon the ground that she exeecded her authority. 
Perhaps in no case do corporations or individuals author 
ize their agents to commit torts, and yet they are held 
auswerable for the acts of their agents while acting within 
the scope of their employment, and while engaged in the 
furtherance of the master’s business. 

The questions then arise whether there was sufficient 
evidence of malice to be submitted to the jury, and whether 
the evidence is sufficient to support the verdict. The record 
shows that dissensions of a serious nature had arisen ir 
the affairs-of Washington Lodge No. 27, which became so 
accute as to threaten disruption of the lodge. At this 
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stage of the disorder, Mrs. Cleaver appeared at a meeting 
of the lodge, and, in the exercise of her power as Grand 
Chief of Honor, placed herself in the presiding officer’s 
chair and announced that she suspended lodge No. 27 
“for insubordination on the part of your financier for not 
sending out those cards.” She ordered the charter taken 
from the wall, and appointed temporary officers to take 
the place of the regularly elected officers of the lodge, and 
directed that the books, records, and funds be turned over 
to the newly appointed officers. Plaintiff, who was present 
with her books and records, refused to turn her books over 
until they were audited. There is a dispute in the testi- 
mony as to what occurred. The plaintiff’s testimony was 
to the effect that, upon plaintiff’s refusal to give up her 
books, Mrs. Cleaver “run across from the station and shook 
her fist at me,” and said, “Mrs. Peterson, I have put up 
with you for six years, turn those books over or I will have 
a policeman accompany you home.” Another witness testi- 
fied, “She (Mrs Cleaver) was shaking her fist at her, and 
said, ‘Well, we will get you.’” Other testimony of a simi- 
lar import was offered. Following this episode, the plain- 
tiff surrendered her books, records, and cash. Later plain- 
tiff and other members of the lodge joined in court action 
to prevent interference on the part of defendant Mrs. 
Cleaver in the affairs of lodge No. 27. While the trns- 
actions-occurring in the lodge, just alluded to, were denied 
on the part of the defendants, we think the testimony on 
the question of malice was clearly within the province of 
the jury to determine. Following these several difficulties 
the article in question was prepared by Mrs, Cleaver, 
signed by her in her official capacity, and ordered pub- 
lished in the official organ as a communication to the mem- 
bers. —~ 

Under all the circumstances, we think the testimony on 
the question of express malice was properly submitted to 
the jury, and that the verdict of the jury is sustained by 
the evidence. 
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The defendants urge that there was error in the giving 
of instructions Nos. 2,3, 4, and 7. Instructions Nos. 4 and 
7 are in identical language, respectively, as instructions 
9 and 7 requested by the defendants. Having requested 
these instructions, they are in no position to now complain. 

Instruction No. 2 is as follows: “Unless you find from 
the evidence that the libelous matter was true and pub- 
lished with good motives and for justifiable ends, or you 
fail to find that the libelous matter was a privileged com- 
munication, as hereinafter defined, then your verdict 
should be for the plaintiff; but, if you find the libelous 
matter was true, or find that it was a privileged communi- 
cation, then your verdict should be for the defendants.” 
There is nothing in this instruction which gives the de- 
fendants ground to complain. The first part is based upon 
section 5, art. I of our Constitution, which provides: “In 
all trials for libel, both civil and criminal, the truth. when 
published with good motives, and for justifiable ends, shall 
be a sufficient defense.” The latter part of the instruc- 
tion, “but, if you find the libelous matter was true, 
* * * then your verdict should be for the defendants,” 
is perhaps faulty in not adding, following the word “true,” 
“and was published with good motives, and for justifiable 
ends.” The instruction given affords the defendants no 
ground for complaint, for it was more favorable to them 
than they were entitled to receive. 

The defendants also complain of the giving of instruc- 
tion No. 3. This instruction in substance charged that the 
members of the order had the right to know how the affairs 
of each lodge were being conducted, and that defendant, 
through its official organ, had the right to give such in- 
-formation to the several members, and that if, when the 
article was published, the defendants: believed, or had 
reasonable ground to believe, that the statements therein 
were true, then and in such event the defendant would not 
be liable to the plaintiff in any sum whatsoever, unless the 
plaintiff has established by a preponderance of the testi- 
mony that the publication was made with express malice. 
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This instruction is responsive to the facts, and is in no 
Wise prejudicial to the defendants. 

There are other errors complained of in the briefs which 
will not be considered further than to say that we have 
examined them carefully, and do not find any prejudicial 
error to the appellants. 

The judgment of the district court is accordingly 

AFFIRMED, 


Ross, J., not sitting. 


May ROONEY, APPELLEE, V. Ciry OF OMAHA, APPELLANT. 
Firep DECEMBER 23, 1920. No. 21352. 


1. Master and Servant: WorRKMEN’s CoMPENSATION Act: “TERM oF 
Orricr.” A regular term of office, as the term is applied to govern- 
ment employees in the workmen’s compensation law (Rev. St. 1913, 
sec. 3656), means such term of office as has a fixed and definite dura- 
tion and a date of termination known and fixed by law or other 
general regulation. Former opinion, 104 Neb. 260, modified. 

: PoLIcEMEN. A policeman, in the regular service of 
the Omaha police department, is not employed for the “gain or 
profit” of the city, as those terms are used in the workmen’s 
compensation law, and is, therefore, not within the operation of 
the act. 


Opinion on motion for rehearing of case reported in 104 
Neb. 260. Former opinion modified and rehearing denied. 


FLANSBURG, J. y 

The former opinion in this case is reported in 104 Neb. 
260. 

The matter comes up on rehearing. 

Plaintiff makes a claim for compensation under the 
workmen’s compensation law, for the death uf her husband, 
who was killed while performing his duties as a police- 
man for the city of Omaha. She recovered judgment, and 
defendant, city of Omaha, appeals. 
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The workmen’s compensation law, aside from the ex- 
ceptions hereinafter referred to, covers “every person in 
the service of the state or of any governmental agency cre- 
ated by it,” but excludes from its operation any official in 
the service of the state “who shall have been elected or ap- 
pointed for a regular term of office, or to complete the un- 
expired portion of any regular term.” Rev. St. 1913, sec. 
3656, as amended by section 4, ch. 85, Laws 1917. | 

We-adhere to our former opinion that a member of 
the police department of the city of Omaha is an officer 
and in the service of a governmental agency of the state, 
and take up for consideration now the question, only, of 

-whether or not such police officer holds for a “regular 
term of office.” : 

The charter of the city of Omaha (Rev. St. 1913, sec. 
5300) provides that no member of the police department 
shall be discharged for political reasons, nor except in 
case a complaint is filed against him, a hearing had, and 
opportunity given him to defend against the charges made. 
It is further provided (Rey. St. 1918, sec. 5301) that the 
city authorities “shall have power to discontinue any enr 
ployment or abolish any office at any time when, in the 
judgment of the council, such employment or office is no 
longer necessary.” 

A police officer, then, holds indefinitely during good be- 
havior and cannot be discharged for cause without a hear- 
ing and opportunity to defend. State v. City of Lincoln, 
101 Neb. 57. But when, for reasons of economy or lack 
of public necessity for his services, the city authorities see 

_ fit to terminate his employment, he has no right to a statu- 
tory hearing upon the question of whether or not the pub- 
lic welfare requires a continuance of a full police force, or 
of whether or not the revenues available are adequate for 
the payment of his salary. Moores v. State, 54 Neb. 486; 
note 4, A. L. R. 205 (State v. City of Seattle, 74 Wash. 
199). 

The fact that the tenure of office may be interrupted by 
the discontinuance of the service or abolition of the office 
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does not directly bear upon the question of whether or not 
the period of incumbency resulting from the appointment 
is for “a regular term,” but it is, however, a statutory rec- 
ognition of the necessity, peculiar in employments of this 
kind, and of the right of the city to reduce or increase the 
police force from time to time, and does to that extent in- 
dicate one element of uncertainty as to the actual period 
of tenure of office in the police department. To this, 
however, we attach little importance, for the general right 
to abolish an office may be exercised at any time during 
the incumbency of that office, even though the term is of 
a fixed and definite duration, and regardless of whether 
or not the officer holds for a regular term. 


Whether or not a member of the police department holds 
for a “regular term of office’ depends upon whether or not 
the period of time for which he is appointed shall be called 
a “regular term.” A police officer of the city of Omaha 
is appointed to serve during good behavior. That means 
an indefinite period. No two officers will hold for the 
same duration of time. The law has fixed no limitation 
on the tenure of office. One may hold for life or as long 
as he desires, unless, through his own misconduct, he is 
discharged for cause. With such irregularity of duration, 
the period of tenure can hardly be denominated a “regular 
term” of office, within the meaning of the statute. 

The word “term” implies a period of time with some 
definite termination. A “regular term” must contemplate 
that those terminations must come at regular intervals 
of time. The wording of the statute bears out this con- 
struction. It speaks of appointments “for a regular term 
of pffice, or to complete the unexpired portion of any regu- 
lar term.” The regular term contemplated, therefore, was 
one of definite duration and one which might continue, 
though the incumbent does not serve out the entire period. 
In order that there ever exist an “unexpired portion of 
any regular term,” that term must have some regularly 
fixed terminus in point of time. 

105 Neb.—29 
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This court, in the case of State v. Galusha, 74 Neb. 188, 
in the opinion said: “Ordinarily, say the authorities, 
the word ‘term’ or ‘term of office,’ when used in reference 
to the tenure of office, means a fixed and definite period of 
time. Crovatt v. Mason, 101 Ga. 246, 288. E. 891; State 
v. Breidenthal, 55 Kan. 308, 40 Pac. 651; State v. Tall- 
man, 25 Wash. 295, 64 Pac. 759; People v. Brundage, T8 
N. Y. 403; State v. Stonestreet, 99 Mo. 361, 12 S. W. 895.” 

The question of the meaning of the phrase “term of 
office’ has frequently arisen where an appointment has 
been made and the officer to hold at the pleasure of the 
appointing power. In those cases, since no definitely fixed 
date for termination of the office can be ascertained in ad- 
vance of its actual termination, it has been universally 
held that such an officer does not hold for a “term of 
office.” State v. Gordon, 238 Mo. 168; State v. Oklahoma 
City, 38 Okla. 349; Somers v. State, 5 8. Dak. 321; City 
of Lexington v. Rennick, 105 Ky. 779; State v. Boughner, 
55 N. J. Law, 380. 

In these cases, it is considered that the period of tenure 
does not constitute a term, since the continuance of the 
incumbency is uncertain and unfixed, until, by the order 
of the appointing power, the service is terminated. An 
appointment, then, to hold, not for any specific duration 
of time, but during the pleasure of the incumbent, unless 
sooner removed for cause, can hardly be said to be more 
definite as to period of tenure than an appointment to hold 
during the pleasure of the appointing power. 

In Minnesota the supreme court has passed upon the 
identical question under consideration here, in the case of 
State v. District Court, 134 Minn. 26. The workmen’s 
compensation act in that state, like our own, excepted from 
its operation a city official appointed for a “regular term 
of office.” The court, holding that a member of the police 
department was not excluded from the operation of the 
act, said: “Under the Duluth charter policemen receive 
their office by appointment under civil service rules. They 
hold office during good behavior. There is no term at all. 
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Manifestly this is not an appointment for ‘a regular term 
of office.’ ” > 

The defendant has raised a further question that a 
policeman in the city of Omaha is an employee of a govern- 
mental agency of the state, and is employed in the govern- 
mental capacity of the state, and not for the gain or profit 
of the employer, and that, under section 3656, Rey. St. 
1913, he is expressly exempted from the operation of the 
compensation law. It is manifest that such a policeman, 
in the general] service of the city as a policeman, is not em- 
ployed for the pecuniary gain or profit of the city. This 
case is controlled by the decision in Ray v. School District 
of Lincoln, p. 456, post, and, for the reasons therein set 
out, plaintiff is not entitled, as we view it, to a recovery in 
this case. 

The former opinion of this court is therefore modified to 
the extent above stated, and the motion for rehearing is 

OVERRULED. 


Day, J., not sitting. 


Rosr, J., dissenting. 

I adhere to the former opinion, 104 Neb. 260, that a quali- 
fied and acting policeman of the city of Omaha is an officer 
appointed for a “regular term” within the meaning of the 
workmen’s compensation act. The appointment of a police- 
man for the city of Omaha is an appointment for life or 
during good behavior. The term of office under such an 
appointment is for a regular term. A term of office for life 
or during good beliavior has been understood generally 
from the foundation of the Republic to be a regular term of 
office. Judges of the supreme court of the United States 
have a “regular term of office,” though appointed for life, 
and the reserved power of the people to put an end to 
their judicial tenure or to abolish their offices by consti- 
tutional amendment does not change the meaning of those 
words. There is no reason why the term of an officer ap- 
pointed for life or during good behavior is not as regular 
.a term as the term of another officer whose official tenure 
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terminates by statute at a fixed period of two years. For 
the purposes of language in expressing the legislative will, 
one term is as regular as the other. By the true test of 
regularity there is no room for distinction. The statute 
does not say that a “regular term” has “a fixed and definite 
duration.” Those expressions are not in the statute; nor 
are they proper definitions of words used or any part of 
any reasonable interpretation of a legislative enactment. 
The expression “fixed and definite duration” or the equiva- 
lent thereof would have been used had the lawmakers in- 
tended to make “a date of termination” a part of a regular 
term. 

A city free from negligence is not pecuniarily liable for 
the death of a policeman killed in the performance of a 
governmental duty and can only be made so by the legis- 
lature under the present Constitution. The power to create 
such a liability was not committed to the courts. In law, 
courts are as powerless to create such a liability by inter- 
pretation as by direct legislation. Those who assert 
against a city not guilty of negligence claims for compen- 
sation on account of the death of a policeman killed in 
the line of his duty should find the city’s liability in the 
written language of a statute. That liability of the city 
of Omaha is not in the workmen’s compensation act, and 
I dissent from the opinion go holding. 


FRANK CENTOAMORE V. STATE OF NEBRASIXA. 
FILeD DECEMBER 23, 1920. No. 21473. 


1. Witnesses: PrIvILEGED COMMUNICATIONS: COMMUNICATION TO PROSE- 
cutor. Though communications to a prosecuting officer by a com- 
plaining witness are privileged, the rule is subject to certain 
limited exceptions, when invoked in a criminal proceeding based 
upon the facts so communicated. 

. In a case of statutory rape, held that the 

accused was entitled to show that the prosecuting witness made 

statements to the county attorney, denying that the accused had 
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committed the act charged. The testimony of the county at- 
torney showing such statements cannot be excluded on the ground 
that the communication was privileged. 


Error to the district court for Douglas county: ALEXAN- 
DER C. Troup, JUDGE. Reversed. 


CO. W. Britt, for plaintiff in error, 


Clarence A. Davis, Attorney General, and J. B. Barnes, 
contra. 


FLANSBURG, J. 

Defendant was convicted of statutory rape. 

Error is predicated upon a ruling of the court excluding 
evidence offered by defendant of statements.made by the 
prosecuting witness to the deputy county attorney to the 
effect that the defendant had not committed an assault 
upon her. 

Testimony had been introduced showing that the prose- 
cuting witness was an Italian girl, 14 years of age, that 
her father had betrothed her to defendant, and that the 
offense complained of was committed about the last week 
of August, 1919. The exact date of the offense charged was 
never definitely fixed. The information filed in the case 
gave the time as September 25. Testimony was introduced 
of a physical examination made on September 13, and this 
examination, the doctor testified, indicated that inter- 
course had taken place within the previous 24 or 48 hours. 

About this time the father of the prosecuting witness 
was arrested, on the complaint of the defendant here, upon 
a charge of incest committed upon his daughter. At that 
time both the father and the defendant were held by the 
county attorney. The prosecuting witness consulted with 
the deputy county attorney, and following the interview 
the father was held on the charge, and this defendant al- 
lowed to go. On September 25 the father was kicked by 
a horse and died, and afterwards this prosecution was 
commenced against the defendant here. 


, 
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During the trial of this case the defendant offered to 
show by the testimony of the deputy county attorney that 
the prosecuting witness, at the interview just above men- 
tioned, informed, that official that the father was guilty, 
and that the defendant had not committed an assault upon 
her, This testimony was material as bearing upon the 
credibility of the complaining witness and as bearing di- 
rectly upon the question of the guilt of the accused. The 
objection to the offer was sustained upon the ground that 
the statements, having been made by the complaining wit- 
ness to the deputy county attorney, were privileged com- 
munications. 

It is the general rule, especially applicable in proceed- 
ings collateral to the pending criminal action, that such 
communications, made to the prosecuting officer, are 
privileged. 40 Cyc. 2369. Though the relation of attor- 
ney and client can hardly be said to exist between the 
prosecuting witness and the officer, since such officer is 
acting as the attorney for the state, and the witness is not, 
literally speaking, his client, the rule is based, rather, upon 
the broad ground of public policy and is established as a 
means of fostering and promoting a free and unimpeded 
administration of the criminal law. Itis a matter of public 
concern that every citizen should be allowed, and that it be 
his duty, to freely communicate to such officers any and 
all information which he may have of violations of criminal 
law, and, as an encouragement to the unembarrassed exer- 
cise of that duty, as well as for the protection of the in- 
formant, the law throws about the information given an 
enforced secrecy. 

The rule has been rigidly enforced in cases such as 
malicious prosecution and slander, brought against the 
informant, and based on alleged false statements made to 
the prosecuting officer. Vogel v. Gruaz, 110 U. S. 311; 
Oliver v. Pate, 48 Ind. 1382; Gabriel v. MeMullin, 127 Ja. 
426; Michael v. Matson, 81 Kan. 360; Worthington v. 
Scribner, 109 Mass. 487. 
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Though communications are generally protected as privi- 
leged even in the criminal proceeding, based directly upon 
the information given by the informant, still it would seem 
to us that in such cases it should not, in every instance, be 
followed absolutely and without qualification. 

Somewhat analogous is the relaxation of the rule relat- 
ing to the privilege accorded the members of the grand 
jury. As stated in Jones, Evidence (2d ed.) sec. 765: 
“At common law and in most of the states the oath ad- 
ministered to grand jurors binds them to preserve inviolate 
the secrets of the jury-room; and on this ground, as well 
as on other grounds of public policy, it was the common- 
law rule, quite strictly enforced, that the proceedings of 
grand jurors were privileged, and could not be made pub- 
lic. Accordingly, it was formerly held that grand jurors 
could not be asked to state the testimony of a witness 
given before them, for the purpose of impeaching him at 
the trial. But it is now generally held in this country that 
a grand juror may be called to show that the statements 
of a witness on the trial are in contradiction to those made 
by him before the grand jury.” 

Criminal proceedings are instituted with the object, not 
alone of securing convictions, but of getting as near to the 
truth as possible on the question of the guilt or innocence 
of the accused. A case of the kind under consideration de- 

-pends very largely, if not almost entirely, upon the. testi- 
mony of the prosecuting witness. The weight to be given 
her testimony is’ the paramount issue. If she has made 
statements denying the guilt of the accused, even though 
the statements have been made to the prosecuting attorney, 
it would seem to be in the interests of justice that these 
statements should be made known to the jury. 

The determination of the question of guilt or innocence 
of the accused is of so great importance that the accused 
should not be denied the right to produce such material 
testimony, available and within his reach, merely from 
the fact that there are reasons of public policy why the 
communication, which has become, the very basis of the 
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charge made against him, should not be disclosed. The im- 
portance of the question of guilt or innocence, on the one 
hand, must in such an instance outweigh the question of 
policy, on the other. This testimony was not offered against 
the prosecuting witness, it was not offered in a case where 
she was in need of the protection that the law might then 
have afforded her, and we cannot say that there are reasons 
of public policy still existing which are so great ag to over- 
ride the right of the accused to a fair and impartial trial. 
The right to show those statements and to develop that 
testimony was in this case, it seems to us, essential to such 
a trial. 

Though a privilege may be claimed generally as to com- 
munications made to the county attorney by the complain- 
ing witness, we believe that the rule should be subjected 
to the exception that the accused may be allowed to in- 
quire specifically as to whether the prosecuting witness 
did not make certain statements in denial of the guilt 
of the accused, and, if so made, to develop what those 
statements were. Riggins v. State, 125 Md. 165; People 
v. Davis, 52 Mich. 569; King v. United States, 112 Fed. 
988. . 

For the reasons given, the judgment of the district court 
is reversed and a new trial ordered. 

REVERSED AND REMANDED. 


JOHN P. RAY, APPELLEE, V. SCHOOL District OF LINCOLN, 
APPELLANT. 


Fitep DECEMBER 23, 1920. No. 21562. 


1, Master. and Servant: WoRKMEN’s CoMPENSATION AcT: “GAIN oR 
Prorit.” The term “gain or profit,” as used in the workmen’s 
compensation law, held to mean pecuniary gain or profit. 

: STATE EMPLOYEES. Employees of the state and of 

its governmental agencies, when not engaged in an enterprise car- 

ried on for pecuniary gain or profit, are not within the operation 
of the workmen’s compensation law. 


¢ 


Vou. 105) SEPTEMBER TERM, 1920. 457 


Ray v. School District of Lincoln. 


3. : ScHoot Janitor. A janitor in the employ of a 
school district of the city of Lincoln held not covered by the act. 
4, : ConstTRucTION. It is not for the court to say, where 


the language of a statute leads to logical conclusions, that the 
literal meaning will not be followed, simply because by its word- 
ing it does not embrace cases which, as to questions of policy, 
seem, for no good reason, to have been excluded. 


AprgaL from the district court for Lancaster county: 
WILLarD E, STEWART, JUDGE. Reversed and dismissed. 


Rk. O. Williams, for appellant. 
Holmes, Chambers & Mann, contra. 


FLANSBURG, J. 

Action, based upon the workmen’s compensation law, in 
which the plaintiff, an employee of the schoo] district of the 
City of Lincoln, a municipal corporation, seeks to recover 
compensation for i injuries sustained by him in ne course of 
and growing out of that employment. 

The question for decision is whether or not employees of 
the school district come within the compensation law. 
It is contended by the defendant that no employees of the - 
state, or of any subdivision thereof, are within the law, 
except in those instances where they are employed in some 
enterprise carried on for pecuniary gain or profit. 

The sections of the statute, particularly involved, are as 
follows: 

Section 3647: “The provisions of this act shall apply 
to the state of Nebraska and every governmental agency 
created by it, and to every employer in this state employing 
one or more employees, in the regular trade, business, pro- 
fession or vocation of such employer.” Rey. St. 1918, as 
amended by Laws 1917, ch. 85. 

Section 3655: “The following shall constitute ‘employ- 
ers’ subject to the provisions of this article: ; 

“(1) The state and every governmental agency created 
by it. 

(2) Every person, firm or corporation *** who is en- 

gaged in any trade, occupation, business or profession.” 
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Section 3656: “The terms ‘employee’ and ‘workman’ are 
used interchangeably and have the same meaning through- 
out this article, the said terms include the plural and all 
ages and both sexes, and shall be construed to mean: 

“(1) Every person in the service of the state or of any 
governmental agency created by it, under any appoint- 
ment or contract of hire, express or implied, oral or writ- 
ten, but shall not include any official of the state or any gov- 
ernmental agency created by it, who shall have been elected 
or appointed for a regular term of office, or to complete the 
unexpired portion of any regular term. 

“(2) Every person in the service of an employer who is 
engaged in any trade, occupation, business or profession. 

“(3) It shall not be construed to include any person 
whose employment is casual, or not for the purpose of gain 
or profit by the employer, or which is not in the usual 
course of the trade, business, profession or occupation of 
his employer.” Rev. ‘St. 1913, as amended by Laws 1917, ch. 

85. 


It is urged that the term “gain or profit” should not be 
construed in the ordinary sense of pecuniary gain or profit, 
but that the phrase should be held to designate any employ- 
ment which should be found to be carried on for the benefit 
or advantage of:the employer. We do not believe the 
statute capable of that construction. The original con- 
ception of workmen’s compensation laws seems to have 
been based upon the principle that the servant should no 
longer be required to bear loss in consequence of personal 
injuries, sustained in and growing out of the service ren- . 
dered his employer, since the benefit of that service, based 
in part upon the personal hazard and risk of loss to the 
servant, was 1-ceived by thee-ipk yer. It was not, however, 
intended that such loss sLould simply be shifted from the 
employee and saddled upon the employer, and he made 
‘to carry the burden alone, but that such loss through in- 
juries, sustained by the employee, should be treated as a 
‘part of the cost of service to the employer, and he, in fixing 
the price of his product, could reimburse himself by pass- 


Vou. 105] SEPTEMBER TERM, 1920. 459 


Ray v. School District of Lincotn. 


ing it on to the consumer, who received the ultimate bene- 
fit. An employer, through the instrumentality of the enter- 
prise carried on by him was declared to be the cause of all 
accidents directly growing out of such enterprise, and 
such laws prevented him from gaining pecuniary advantage 
through such instrumentality, and required him to pay 
those losses as a part of the expense cost of his under- 
taking. It seems to have been for these reasons that work- 
men’s compensation laws, originally applied to industrial 
accidents only, have been, in some instances, limited in 
their operation to those enterprises which are carried on 
for pecuniary gain. ; 

- Though it is true, as argued, that, in the case of employ- 
ment by the state, the cost of service, including the payment 
of compensation for injuries, is equitably passed on to 
society through the process of taxation, still, it seems 
clear to us, that fact does not affect nor alter the meaning 
to be given to the terms now under consideration. Were 
we to interpret the words “gain or profit” to mean benefit 
or advantage, pecuniary or otherwise, that an employer 
might receive through an employment carried on by him, 
such meaning must apply not only to state employments 
but also to all other employments covered by the statute. 
That interpretation would only lead to uncertainty and 
confusion, which, under the plain wording of the statute, 
does not now exist. 

That the phrase was intended to mean pecuniary gain 
or profit finds some support in the following cases: Allen 
v. State, 160 N. Y. Supp. 85; Redfern v. Hby, 102 Kan. 484; 
Gray v. Board of Commissioners of Sedgwiek County, 101 
Kan. 195; Sexton v..Public Service Commission, 167 N. Y. 
Supp. 493. 

In this light and by reason of the common and ordinary 
meaning of the words used, we believe the statute, on that 
question, is not open to construction. 

By a literal reading of the provisions of the statute in 
connection with subdivision “(3),” last above quoted, the 
term “employee” covers only such employees, whether in - 
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the service of private enterprises or in that of the state, 
or of its subdivisions, as are employed for “gain or profit.” 

It is quite apparent that the “casual” employee in the 
service of the state, covered by subdivision “(3)” of the 
statute, just as in the case of other employment, was in- 
tended to be excluded from the act; also that any em- 
ployee, who was not engaged in the regular business and 
activities carried on by the state and its subdivisions, was 
tobe excluded. The term “employer” is expressly defined 
to include “the state and every governmental agency creat- 
ed by it,” and, by reading that definition into the clause 
in question, the express language, as employed and in- 
terpreted by the legislature, would exclude from the opera- 
tion of the law every employee of the state and of its sub- 
divisions who is not employed “for the purpose of gain or 
. profit by the state, or by any governmental agency created 
by it.” 

The plaintiff contends that, should the literal wording 
of the act confine the act, in its operation, to those em- 
ployees only who are employed for pecuniary gain or profit 
of the state and its subdivisions, then the literal wording 
must be found to be in conflict with the express purpose 
and intent of the act, and that such intent must be allowed 
to prevail. By the earlier provision of the act, every per- 
son in the service of the state, except officers holding for 
a regular term of office, is mentioned as being included 
within its operation. That provision, however, is not more 
general in its terms than the like provison covering pri- 
vate employments. It is necessary for the court, then, 
first to determine, from the language used, whether there 
can be any logical reason for the exception, as applied to 
state employees, or whether the exception is out of har- 
mony with the act and opposed to a clearly expressed in- 
tent to the contrary. 

It is no doubt the rule, as stated in State v. Drexel, 75 
Neb. 614, that the object of the court, when it construes 
an act of the legislature, is to ascertain the intention of the 
lawmakers and to follow that intention when clearly as- 
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certained, though it may conflict with the literal sense of 
the words used. When the literal wording leads to ab- 
surdity or to illogical or unjust conclusions, the intention 
of the legislature, as gathered from the entire act, will 
prevail. Kearney County v. Hapeman, 102 Neb. 550; 
Cram v. Chicago, B. & Q. R. Co., 84 Neb. 607. 

We conclude, however, that those rules are no aid to 
the court in the present case. It is not for the court to say, 
where the language of the statute leads to logical conclu- 
sions, that its literal wording will not be followed, simply 
because it does not embrace cases which seem, for no good 
reason, to have been excluded. It is true that the work- 
men’s compensation law is broad in its application. It is 
not confined to hazardous employments and covers a great 
mass of employees, engaged in private enterprises, whose 
duties are similar to the duties of the great majority of 
state employees. Clerical and office service is within the 
broad comprehension of the act. If the legislature, how- 
ever, has not done so, the court cannot provide that the 
beneficent purposes of the act shall be extended to state 
employees who are not employed for gain or profit, 
though they may be found to be engaged in the same char- 
acter of work, subjected to the same exposures, and whose 
loss through injury enters as much, in principle, into the 
actual cost of service as if the service were performed for 
a private enterprise, carried on for profit. We have re- 
peatedly given the act, as to the classes of workers brought 
within it, a liberal construction, but the rule, allowing a 
liberal construction of a statute, does not warrant us in 
overriding its terms in order to widen the remedy or bring 
about objects or results not within its expressed intent. 

It must be remembered that the state and its govern- 
mental agencies could not be held liable under the common 
law for personal injuries sustained by its servants in line 
of employment, though due to its own negligence, nor 
could such a recovery be had under the law as it existed 
in this state at the time of the enactment of the workmen’g 
compensation act. The state could, however, be held for 
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injuries to its employees resulting from its negligence, when 
such employees were engaged in corporate enterprises 
carried on for profit. City water-works and lighting plants, 
which furnish service to individuals generally, are carried 
on for profit, and have been in the past subjected to the 
same duties and liabilities toward their employees as if 
they were privately owned enterprises of like nature. Henry 
v. Oity of Lincoln, 93 Neb. 331. There are many employees 
of such establishments distributed throughout the state in 
the various cities and towns. From the language of the 
statute, an intention may reasonably be inferred that that 
class of governmental employees, who had no right of re- 
covery at common law against the state and its agencies 
for injuries sustained in the course of employment, have 
been excluded, and that the remedial features of the act 
have been extended to that class of cases only, employ- 
ments carried on for profit, to which the common-law 
liability attached. 

The primary object of compensation acts was to do away 
with the inadequacies and defects of the common-law 
remedies, to destroy the common-law defenses, and, in the 
employments affected, to give compensation, regardless of 
the fault of the employer. These remedies did not apply 
to state employees, not engaged in business enterprises 
carried on for profit, and the state employments, not within 
the common-law remedies, do not seem to have been ex- 
pressly brought within the scope of our compensation law. 

A statute in the state of Kansas specifically provides 
that municipal and county employees, who are not en- 
gaged for business gain or profit, shall not come within the 
act. We cannot say that the Kansas law is either absurd 
or unreasonable, for it follows the line of demarcation be- 
tween those classes of cases where recovery could be had 
at common law, and those classes where such recovery was 
not allowed. The language of our statute is in accord with 
an intent and purpose, on the part of the legislature, to 
follow that line of demarcation. 
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A case very similar to the one under consideration is 
that of Allen v. State, 160 N. Y. Supp. 85, in which the 
court said (p. 87): “The theory of the law, and of the 
underlying constitutional authorization, is that the acci- 
dents growing out of the operation of industrial enterprises 
become a legitimate part, of what is known in commercial 
life as the ‘overhead’ cost, the same as the breakage, wear, 
and tear of machinery and equipment, and it is only in 
those industries which are carried on for pecuniary gain 
that ‘the cost of operating the business’ can be taken care 
of in the fixing of the price of the product.” The court then 
referred to that provision of the law which provided that 
no employee should be within the act unless he were en- 
gaged in an employment for pecuniary gain, and held that 
such provision applied to government service, saying. 
(p. 88): “The amendment simply placed the state and 
its local political divisions upon the same footing as in- 
dividuals and corporations, and the fact that the state 
may not conduct any business for pecuniary gain has no 
more bearing on the proper construction of the law than 
the fact that many individuals and corporations do things 
of a hazardous character without the purpose of pecuniary 
gain. The state has the power to engage in business un- 
dertakings for the purpose of securing pecuniary gain; 
the fact that it does not do so does not tend to show that 
the legislature intended to’inerease the liability of the 
state beyond that of corporations and individuals, and it 
is not the province of the courts to enlarge upon the clear- 
ly expressed or necessarily implied scope of statutes chang- 
ing the rules of the common law.” 

The compensation act of the state of California was 
under consideration by the supreme court of that state 
and a question of statutory construction, very similar to 
that in the case here, was there presented. The court held 
in Miller v. Pillsbury, 164 Cal. 199, that, since by the word- 
ing of the statute it was doubtful whether or not the state, 
under certain circumstances, should or should not be in- 
cluded within the act, the statute, therefore, would be con- 
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strued in favor of the state and the state employees held to 
be excluded. In the concurring opinion in that case it 
is said (p. 204): “It is apparent that this statute raises 
a doubt whether or not it was contemplated by its framers 
that the state should be subject to its provisions, Under 
fundamental and familiar principles of construction of 
statutes such as this the existence of the doubt is the 
solution of the inquiry. Wherever such a doubt does exist 
the construction favors the sovereign. The sovereign is 
not brought within the scope of its own laws unless the 
intent that this should be done is made plainly to appear. 
This general rule of construction favoring the sovereign 
in case of doubt is applied to grants by the state, to stat- 
utes of limitation, to rights of action, and, indeed, to all 
laws and contracts concerning which it may be thought 
that the state is included or is a party. If, in truth, the 
state desires to subject itself to the law here in question it 
could and should do go in language of clear and unmistak- 
able import.” 

For the reasons given, it is our opinion that the act does 
not cover the plaintiff in this case, and the judgment of 
the lower court is therefore reversed and the case dis- 
missed. 

REVERSED AND DISMISSED. 


ie) 


> 
“NETTIE MECOMBER, APPELLANT, V. CITY OF NORTH PLATTE, 
APPELLEE. 


Mary ROGERS, APPELLANT, V. CITY OF NORTH PLATTE, 
APPELLEE. 


Firep DecemMBER 23, 1920. No. 21608. 


‘APPEAL from the district court for Lincoln county: 
HANSON M. Grimes, JupGe. Affirmed. 


George N. Gibbs and W. #. Shuman, for da 


Beeler, Crosby & Baskins, contra. 
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FLANSBURG, J. 

Claim for recovery is made in these cases based upon 
the workmen’s compensation law. The cases were. con- 
sidered together and the question presented is whether or 
not police officers of the city of North Platte are within 
the compensation act. The district court denied the 
right of recovery and dismissed the case. Plaintiffs ap- 
peal. 

These cases are controlled by the decisions in Ray v. 
School District of Lincoln, ante, p. 456, and Rooney v. 
City of Omaha, ante, p. 447, just decided by this court, 
and for the reasons therein stated the judgments of the 
lower court in the cases here presented are 


AFFIRMED. 
ALDRICH, J., not sitting. 


B. L. MILLS, APPELLEE, V. MAXWELL MOTOR SALES CoRPORA- 
TION, APPELLANT. 


FILED DrecEMBER 23, 1920. No. 21108. 


1. Sales: Warranty: Evipence. A dealer in automobiles was author- 
ized by written contract with the manufacturer to warrant each 
ear sold as free from defects in material and workmanship under 
normal use and service, if not subjected to misuse, negligence, or 
accident; the liability of the manufacturer being limited by the 
terms of the warranty to making good any defective parts returned 
to the latter for examination within a certain period. In an ac- 
tion by the dealer to be reimbursed for replacing defective parts 
in several cars thus sold, which the manufacturer refused to make 
good, particular and definite proof must be adduced with respect. 
to each such car, as to its use, the nature of the defect, the cir- 
cumstances under which the need for repairs arose and the amount 
expended therefor; and it must affirmatively appear that the 
conditions of the warranty were complied with. 

: SUFFICIENCY oF EvIDENCE. Evidence examined, and 

held insufficient to satisfy the above requirements, and too genera] 

and indefinite to support a verdict in favor of the dealer. , 

105 Neb.—30 
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3. Contracts: Warranty: Construction. A provision that liability 
under the warranty of an automobile against defects shall be 
limited to making good any parts “which our examination shall 
disclose to our satisfaction to have been thus defective” will not 
subject the matter to the uncontrolled judgment of the seller, 
nor deprive the courts of the right to pronounce upon the ques- 

« tion of fact involved. 


AppEAL from the district court for Thomas county. 
Bayarp H. Pann, Jupae. Reversed. 


Sutton, McKenzie, Cox & Harris, for appellant. 
John H. Evans, contra. 


Dorsey, C, 

B. L. Mills, the appellee, entered into a written “Dis- 
tributor’s Agreement” with the appellant, Maxwell Motor 
Sales Corporation, to act as local dealer in the sale of 
automobiles and repairs for a certain territory centering 
at Thedford, Nebraska, and, under the terms of the con- 
tract, he purchased a certain number of cars, which he 
resold to parties in the vicinity. This action was brought 
to recover the amounts expended by the appellee in replac- 
ing broken and defective parts in the cars thus sold, and 
also for the sum of $110 deposited by him with the appel- 
lant at the time the contract was first entered into. There 
Was a verdict and judgment for the appellee. 

The written contract contained the following provision: 
“We warrant each new motor vehicle manufactured by us, 
whether passenger car or commercial vehicle, to be free 
from defects in material or workmanship under normal 
use and service, our obligation under this warranty being 
limited to making good at our factory any part or parts 
thereof which shall, within ninety (90) days after deliy- 
ery of such vehicle to the original purchaser, be returned 
to us with transportation charges prepaid, and which our 
examination shall disclose to our satisfaction to have been 
thus defective; this warranty being expressly in lieu of all 
other warranties express or implied and of all other ob- 
ligations or liabilities on our part, and we neither assume 
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nor authorize any other person to assume for us any 
other liability in connection with the sale of our vehicles. 
This warranty will not apply to any vehicle, which shall 
have been repaired or altered outside of our factory in 
any way so as, in our judgment, to affect its stability 
or reliability, nor which has been subject to misuse, 
negligence, or accident, nor to any commercial vehicle made — 
by us which shall have been operated at a speed exceeding 
the factory rated speed, or loaded beyond the factory rated 
load capacity.” 

The appellee set up the foregoing provision of the con- 
tract in his petition, and alleged that the cars which he 
sold thereunder nearly all proved to be defective and 
failed to comply with the warranty, and that the appellant 
refused to replace the defective parts when they were re- 
turned as provided in the contract, or to reimburse the 
appellee for the parts supplied by him in replacing such 
defective parts. He also averred that the appellant can- 
celed the contract and converted to its own use the deposit 
of $110 aforesaid. The prayer was for damages in the 
sum of $445.75. 

The appellant’s answer was a general denial, coupled 
with the admission that when their transactions terminat- 
ed there was the sum of $4.37 owing to the appellee, for 
which the appellant offered to confess judgment. 

The principal complaint upon this appeal is that there 
was a failure of evidence to bring the appellee’s case within 
the conditions of the written warranty upon which it was 
founded. It was necessary to prove that there were de- 
fects in the material or workmanship of the automobiles in 
question, that such defects did not develop because the 
automobiles were subjected to more than normal use or 
service or because of misuse, negligence or accident, and 
that the parts claimed to be defective were returned as 
provided in the contract. 

The evidence in the record upon those points is meager, 
and leaves much to inference. It consisted of general 
statements in the appellee’s testimony, not referable to 
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any particular car, but to all the cars sold. “Ag soon as 
they were delivered and put out, I began to have trouble 
with the cars. * * * ‘The drive-gears seemed to be 
the weakest part of the car, and I replaced a number of 
those pinions and drive-gears. * * * One man did 
not have the right housing with hiscars * * * anum- 
ber had bolts or burrs loose; * * * and J had to re- 
place many of these parts,” etc. As to one car, he said he 
repaired the ball-bearing races, but did not know what the 
expense was; the ring gear on another had to be repaired 
at a cost of $16; he remembered that he made some re- 
pairs on a car sold to Higgins, but could not tell their 
nature; he put a new differential, costing $65, in another 
car. These were the only details as to defects in, or re- 
pairs. placed upon, any particular cars. The amounts ex- . 
pended by him for repairs were not itemized, but the ap- 
pellee testified that they amounted, in all, to $355. 

Fach automobile was sold under a separate warranty 
that it was free from defects in material or workmanship 
under normal use and service, in case it was not subjected 
to misuse, negligence, or accident. In an action for the 
breach of such warranty with respect to several cars, the 
proof, in our opinion, must be specific and definite enough 
to identify each car claimed to be defective; to enable the 
jury to know the circumstances from which a defect or 
_need for repairs arose in each case, in order to determine 
whether it was due to structural defect or some other 
cause; and to inform the jury as to how much was expend- 
ed in repairs on each car separately. Not only was the 
evidence insufficient in ‘those respects, but it conveyed no 
information as to the use to which any one of the cars 
had been put after.it was sold, and the jury had no basis 
on which to find that they had been subjected to only 
normal use aud service, or ‘that they had not been subject- 
ed to misuse, negligence, or accident. Neither was there 
any evidence from which the jury could find that the de- 
fects had developed within 90 days after the sale of any 
car. We are satisfied that the proof fell short of what, in 
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justice to the appellant, should be required before a find-. 
ing of breach of warranty on its part would be justified. ° 
The form of warranty contained in the contract attempt- 
ed to limit the appellant’s liability thereunder to the 
replacement of defective parts, upon condition that such 
parts be returned to it within 90 days, and that it be satis- 
fied, upon examination, that the parts were actually defec- 
tive, as claimed. Conversely, it attempted to limit the 
remedy of the appellee for breach of the warranty to the 
right to return defective parts and demand that they be 
replaced. The appellant claims that there is no evidence 
that the appellee did actually return these parts. While 
his testimony is open to the charge of indefiniteness and 
want of detail upon that point, as upon others, we think 
it sufficiently established the fact of the return of the de- 
fective parts. ; 

It is further contended by the appellant, however, that 
it had a right under the terms of the warranty, not only 
to examine the parts claimed to be defective, but also to 
exercise its own judgment as to whether the defects were 
such as to require replacements to be made. The provision 
that the appellant’s obligation was limited to making good 
at the factory any parts “which our examination shall 
disclose to our satisfaction to have been thus defective” 
expresses that meaning, to be sure, It would; nevertheless, 
be repugnant to every conception of justice to hold that 
if the parts thus returned for examination were, in point 
of fact, so defective as to constitute a breach of the war- 
ranty, the appellee’s right of action could be defeated by the 
appellant’s arbitrary refusal to recognize that fact. Such 
an interpretation would substitute the appellant for the 
courts in passing upon the question of fact, and would be 
unreasonable. The provision in question should not be so 
construed upon a retrial of this cause, 

Because of the insufficiency of the evidence, as herein- 
before pointed out, we recommend that the judgment be 
reversed and the cause remanded, 
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Per Curiam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded, and this opinion is adopted by and 
made the opinion of the court. 

REVERSED. 


CoRWINA R. MILLS, APPELLANT, y. JOUN H. BUNDY ET AL., 
APPELLEES. 


Fireo DecemBer 23, 1920. No. 21184. 


Taxation: Scavencrr Act: Drep: Limitations. Under section 6615, 
Rev. St. 1913, where one holds possession of real estate for a 
period of five years, claiming title thereto under a treasurer’s 
deed issued under proceedings had under the scavenger act, no 
action can be maintained against said person to recover the 
title to said land, even though the deed is void for jurisdictional 
defects. 


APPEAL from the district court for Garfield eounby: 
JAMES R. Hanna, JupGr. Affirmed. 


William J. Hotz, for appellant. 
Davis & Daws, contra. 


TIBBETS, C. 

This is an action in equity by the plaintiff against the 
defendants to recover possession of the southwest quarter 
of section 12, township 24 north, range 13 west of the 
sixth principal meridian, in the county of Garfield, state 
of Nebraska, and to redeem from a treasurer’s deed based 
upon the so-called scavenger tax proceedings. Judgment 
for defendants, and plaintiff appeals. 

The above-described premises were sold at tax sale 
November 12, 1906, under the scavenger act. The tax gale 
certificate was assigned to R. I. Holson. The final notice 
of confirmation of sale was dated June 15, 1908, and di- 
rected to C. R. Mills, as owner. The affidavit for service 
by publication designated the owner as C. R. Mills. The 
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county assessment roll designated the owner as ©, R. Mills, 
and in all the proceedings to final confirmation the owner 
was so designated, while the record title to the premises 
stood in the name of Corwina R. Mills. On the 10th day 
of December, 1908, the sale was confirmed and the county 
treasurer of Garfield county ordered to execute and de- 
liver to Rose I. Holson a deed to the above premises, she 
being the owner of the tax sale certificate. Deed was duly 
issued, and Rose I. Holson and husband conveyed the said 
premises to defendant John H. Bundy on the 18th day of 
_ September, 1909, who, with his wife, defendant Mossie 
Bundy, mortgaged the same to defendant W. S. Bundy on 
March 29, 1914, to securg the payment of the sum of $800. 
The petition in this case sets out numerous grounds on 
which plaintiff predicates her right of recovery, but in the 
trial and her brief filed in this court plaintiff has aban- 
doned all but one ground, #. e., the final notice directed to, 
and service had on, C. R. Mills, as owner, was insufficient 
to meet the requirements of section 6605, Rey. St. 1913. 
At all times mentioned the title stood in the name of 
Corwina R, Mills on the records in the office of the register © 
of deeds, and in the name of C. R. Mills on the county 
assessment roll, while said section provides that service 
of final notice shall be on the owner. 

The record discloses that plaintiff obtained a deed to 
the land in question on the 22d day of November, 1899; 
that for some time previous to 1906 the plaintiff had failed 
and neglected to pay the taxes on the same as they became 
due, and they were sold for taxes in 1906, and that plain- 
tiff continued to disregard her obligations as a taxpayer, 
and has at no time offered to redeem said premises from 
the tax sale until commencement of this action, December 
20, 1917. If plaintiff’s contention be correct, for years she 
in substance had a speculative interest in said land. If the 
same decreased in yalue, the payment of -accrued taxes 
and interest might be more than its value, and she could 
allow the purchaser of the land to obtain title by adverse 
possession to that which had become valueless to her; if 
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it increased in value within the ten-year period she could 
‘redeem. Te record is silent as to the relative value of 
this land, but the action of the plaintiff, as gained from 
the record, would lead us to the belief that her sudden in- 
terest in the same might have been quickened by its in- 
creased value. She is not entitled to and cannot appeal to 
the equity side of this court; her rights, if any, are purely 
of a legal nature. The contention of plaintiff is that, as 
the record title of said premises at the time of the service 
of the final notice stood in the name of Corwina R. Mills, 
the notice should designate the owner as Corwina R. Mills, 
and service should have been had upon her under that 
name, and that the deed was void, and she was in no wise 
bound by the decree of confirmation. _ 

That portion of said section 6605, Rev. St. 1913, apply- 
ing to the matter under consideration reads as follows: 
“It shall be the duty of the holder of every tax certificate, 
other than the state, county or city, to cause a notice, which: 
shall be termed ‘T’inal Notice,’ to be served upon the owner 
as Well as every person in actual occupancy of the lands or 
lots purchased, not less than three months nor more than six 
months from the expiration of the period or redemption. 
Such final notice shall be in the nature of process issuing 
out of the court having jurisdiction over the action wherein 
the decree was rendered. It shall be the duty of the sher- 
iff of such county, whenever a certificate of tax sale is pre- 
sented to him on which not more than six months remain 
of the period of redemption, to issue a final notice to the 
owner and occupants of the real estate described in such 
certificate, which notice shall be entitled in the cause and . 
shall notify the persons therein named, and the occupants 
of the land, that such land was sold on a day named, under 
a decree of court, and that the time of redemption from 
such sale will expire on a certain day therein named. * * * 
If the true and full name of the owner or occupant is not 
known, it shall be sufficient to designate such person by 
any name or discription; or he may be designated as ‘un- 
known.’ ” 
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Section 6579, Rev. St. 1913, as to notice of commencement 
of suit, contains, among others, the following provision : 
“There shall likewise: be published in connection with 
such notice a complete list of the lands and lots ag shown 
in the county treasurer’s statement of delinquent taxes, 
and opposite each description the name of the owner as 
shown by the county assessment roll of the preceding year.” 

The final notice as cited in said section 6605 is that the 
notice shall issue “to the owner and occupants of the real 
estate described in such certificate, which notice shall 
be entitled in the cause.” 

From reading the entire act and construing its entire 
provisions together, we can only arrive at the following 
conclusions: That the assessment roll is conclusive, as far 
as all proceedings are concerned leading up to the deed, 
as to the name of the owner; that the case is to be entitled 
in the final notice for confirmation as the original case; 
and that, in order that the different sections of the act 
sheuld har:-onize and be consistent, the name of the 
owner of the premises should be designated in all of the 
proceedings as provided in section 6579. 

“In construing a statute, an imperative rule is that 


effect, if possible, must be given to every clause and part . 


of the statute.” State v. Fink, 74 Neb. 641. McIntosh v. 
Johnson, 51 Neb. 33; McCann v. McLennan, 2 Neb. 286. 
If in one part the proceedings and parties are definitely 
defined and designated, while in another part of the same 
proceedings a different requirement is provided, it would 
constitute an inconsistency that could not be reconciled, 
and if the contention of plaintiff be correct, this condition 
exists in the instant case. There is no greater sanctity 
thrown around the final notice and no greater necessity 
of naming the record owner of the land than in the proceed- 
ings leading up to the certificate of sale. Furthermore, 
the act defines who is owner and how designated. From 
a critical examination of the entire act under which the 
title to the land was acquired by defendants, we are con- 
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vinced that the requirements of the statutes were complied 
with in regard to final notice and service thereof. 

The contention of the plaintiff is that the misnomer in 
the notice and affidavit in which service was made gave 
the court no jurisdiction to render a decree of confirmation. 
However this may be, and however defective our reasoning 
is as contained in the foregoing discussion, the court did 
confirm the sale; deed wag issued, and from 1909 until the 
commencement of this action, a space of over seven years, 
defendant Bundy has been in possession of said premises as 
owner, under a title based upon the decree of the court con- 
firming said sale. Whether the decree is valid or not, 
during all of said time plaintiff has remained quiescent, 
and has not until the commencenient of this action attempt- 
ed to assert her rights as owner. Undoubtedly it was to 
meet such contingencies that section 6615, Rev. St. 1913, 
was enacted, which reads as follows: “No action shall be 
maintained against a person in possession of real estate 
under a recorded treasurer’s deed until such person has 
been tendered the full amount paid at the tax sale with 
interest and costs and all subsequent taxes paid with inter- » 
est to the date of the tender; and no action shall be main- 

_tained against a person in possession of real estate under 
such deed who has been in possession thereunder for a 
period of five years.” 

The case of Delatour v. Wendt, 93 Neb. 175, is cited by 
plaintiff to sustain her contention that the tax deed is void. 
She says in her brief: “A tax deed based thereon was void 
for all purposes.” The above case does not so hold. What 
this court did say was “that the notice was insufficient, and 
that the deed issued in such suit was void as against the 
owner.” The questions in the Delatour case did not involve 
the statutes of limitation involved in the instant case, and 
the facts in the cited case are shown in the second para- 
graph of the syllabus, which reads as follows: “Where one, 
claiming title to real estate by adverse possession, entered 
originally without color of title or claim of right, and the 
acts relied upon to show entry and occupation were con- 
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sistent with a mere intention to trespass from time to 
time until interfered with by the true owner, his testi- 
mony that he intended to take possession and hold and 
occupy as owner, uncorroborated by acts necessarily indi- 
cating such intention, is not sufficient to require a finding 
in his favor. Knight v. Denman, 64 Neb. 814.” 

Plaintitt also cites us to the cases of Clarence v. Cun- 
ningham, 86 Neb. 484, Humphrey v. Hays, 85 Neb. 239, 
and Smith v. Potter, 92 Neb. 39. We have examined the 
above-cited cases, and the general principles therein de- 
clared are unquestionably the law of this jurisdiction; 
but, granting that the deed is void for jurisdictional de- 
fects, it is not the deed alone that gives the grantee 
title, but the deed coupled with possession. Where title 
is obtained by adverse possession for ten years, it makes no 
difference how defective the title may have been under 
which the party invoking its protection gained possession ; 
his rights are definitely settled by statute. There was no 
fraud committed or attempted in the instant case. If 
there was a defect in the name of the owner, it was a pure 
mistake as to the requirements of the statutes, and not a 
question of fraud. ; 

It is apparent that the intention of the legislature was 
to fix a definite period after which, notwithstanding any 
defects that might arise in the proceedings, lack of juris- 
diction included, if the owner of property was so neglect- 
ful of.his interest in the same as to allow it to be sold for 
taxes, sale confirmed, deed issued, and possession of the 
same held under the deed so issued for the space of five 
years, he was absolutely barred from maintaining an action 
for redemption or possession. It is not only the deed of 
the treasurer, but possession, that: forms the basis of the 
defendant’s right. These conditions existing are just as 
effective to bar the owner as that open, notorious, adverse, 
and hostile possession of premises for ten years perfects 
title in the claimant. Plaintiff has cited us to numerous 
holdings of this court, as to the necessity of proper ser- 
vice, and also of the lack of jurisdiction of the district court 
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to confirm the sale made under the tax certificate, but that 
is not the question. Conceding that the court had no 
jurisdiction to confirm the sale, and that the deed issued 
to the purchaser was void, but also conceding that the 
deed was, on its face, valid, and that the defendant entered 
upon the possession of the premises and retained the pos- 
session continuously for over five years immediately pre- 
vious: to the commencement of the action, is the plaintiff 
barred from maintaining this action by said section 6615, 
Rev. St. 1913? In our search we have been unable to find 
that this court has decided this precise question. 

In the case of Buty v. Goldfinch, 74 Wash. 532, 46 L. R. 
A. n. 8. 1065, in the notes at page 1068, the writer says: 

“The courts agree upon the proposition that where 
the holder of a tax title valid upon its face takes 
possession legally, and holds adversely during the limita- 
tion period, his title cannot thereafter be attacked on the 
ground of illegality by the former owner, even as a de- 
fense.’ The writer also states as a conclusive proposition 
the following: “Also they agree that a tax deed to vacant 
land, valid upon its face, when recorded, gives the holder 
thereof constructive possession as long as the land remains 
vacant, and that, if such constructive possession is un- 
interrupted by the actual possession of the former owner 
during the whole limitation period and up to the time of 
bringing the action, the tax title cannot be attacked by 
the former owner, even as a defense.” 

In the instant case, however, there was evidence ‘intro- 
duced to show that the party whose title depended upon 
the tax deed was in possession of the said premises during 
the. five-year period immediately prior to the commence- 
ment of the action, and had actual, rather than construc- 
tive, possession. 

The supreme court, in the case of Walker v. Boh, 32 Kan. 
354, in construing the statute of Kansas, which provides 
that “any suit or proceeding against the tax purchaser, 
his heirs or assigns, for the recovery of land sold for taxes, 
* * * except in cases where the taxes have been paid 
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or the land redeemed as provided by law, shall be com- 
menced within five years from the time of recording the 
tax deed, and not thereafter,” recognized the rule as above 
stated with reference to constructive possession, but, on 
account of the fact that the plaintiff who held the tax 
title had been out of the state practically all of the limita- 
tion period, refused to apply the rule, and allowed the 
former owner to plead the illegality of the tax deed as a 
defense. This case was approved in Coale v. Campbell, 
58 Kan. 480, Harris v. Curran, 32 Kan. 580, and Stump 
v. Burnett, 67 Kan. 589. 

In the case of Shawler v. Johnson, 52 Ia. 472, it was 
held that the former owner is barred by the five-year stat- 
ute of limitations from attacking the validity of a tax deed 
not void upon its face as a defense in an action by the 
holder of the deed, who was in possession during the limi- 
tation period. This was approved in Bullis v. Marsh, 56 Ia. 
747, and Monk v. Corbin, 58 Ia. 503. The same in sub- 
stance was held in the case of Brunette v. Norber, 130 Wis. 
632. 

In the case of Jackson v. Neal, 186 Ind. 173, the court 
in the opinion say: “In order to make the statute avail- 
able as a bar, it is not essential that the tax title be a 
valid one. Its object was not to protect valid tax sales, 
but invalid ones; valid tax sales, if there are any such, 
need no such protection. Smith v. Bryan, 74 Ind. 515; 
Second Nat. Bank v. Corey, 94 Ind. 457; Wright v. Wright, 
97 Ind. 444; Brown v.cMaher, 68 Ind. 14; Jatfield v. 
Jackson, 50 Ind. 507; Gray v. Stiver, 24 Ind. 174; White 
v. Clawson, 79 Ind. 188; Davidson v. Bates, 111 Ind. 391; 
Walker v. Hill, 111 Tad: 223.” 

It is also held in North Carolina that a tax deed, al- 
though invalid for reasons which appeared upon its face, 
will nevertheless, under the seven-year statute of limita- 
‘tions, protect its holder from an action of trespass by the 
former owner, after he has held continuously for the limi- 
tation period the land described, in good faith, claiming 
title by such deed. Greenleaf v. Bartlett, 146 N. Car. 495. 
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In Michigan it is also held that, where exclusive posses- 
sion has been held for five years, title is obtained thereby, 
although it might be conceded that the deed under which 
the party held was for jurisdictional reasons void, because 
the possessor’s title is perfected by prescription under a 
statute which provides that no tax deeds shall be set aside 
or annulled after his purchaser or his successors in inter- 
est have been in possession for five years. Pence v. Miller, 
140 Mich. 205. 

The concensus of authorities is that, where one holds 
possession of real estate under a void tax deed, issued 
under judicial proceedings, for the statutory limitation 
period, the statute begins to run from the time possession 
was taken and the deed recorded, and an action cannot be 
maintained to set aside the title of the pretended owner. 

The plaintiff is barred by the statute; she has slept on 
such rights as she might presume she was invested with. 
As stated in the well-considered opinion in the case of 
Florida Finance Co. v. Sheffield, 56 Fla. 285: “Much more 
may be said in support of the policy of a statute that bars 
the former owner’s right to recover by proof of adverse 
possession for four years by the holder of a void tax deed 
than may be said in behalf of the statute that bars the for- 
mer owner’s right to recover by proof of adverse possession 
for seven years under any other color of title. When 
the state sells lands at tax sale, gives the purchaser a 
deed regular on its face, takes his money and requires him 
to go into the actual possession of the land so purchased 
for four years, causing the purchaser thereby to improve 
the land at his expense, before he can claim the protection 
of the statute of limitations, and the purchaser has com- 
plied with all the requirements of the law, the former 
owner who is in default should not be permitted to oust 
the purchaser because of the dereliction of the officials 
of the state. The lawmakers have declared this should 
not be done, good policy proclaims its wisdom, and the 
courts should give effect to this legislation.” 
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We are of the opinion that under said section 6615, 
alone, the title to the property in question was vested in 
the defendant, John H. Bundy, at the commencement of 
this action, and that the plaintiff had no right, title or 
interest in the same, and therefore recommend that the 
judgment of the district court be affirmed. 


Prr.CurtaM. For. the reasons stated in the foregoing 
opinion, the judgment of the district court'is affirmed, and 
this opinion is adopted by and made the opinion of the 


court. 
AFFIRMED, 


CHARLES W. SANFORD, APPELLANT, V. CLARENCE SCOTT 
ET AL., APPELLEES. 


Fitep DecempBer 23, 1920. No. 21162. 


1. Taxation: TiTLe: Mercer. No merger of a tax with a title subse- 
quently acquired by quitclaim deed takes place where the evi- 
dence shows that the possessor of both titles did not so intend. 

: APPLICATION FoR Tax Deep: Norice. Under section 6543, 
Rev. St. 1918, publication of a notice of application for a tax 
deed by the purchaser of real estate at a public sale thereof for 
delinquent taxes is not required, unless there igs no person in 
actual occupancy of the premises, and, also, the person in whose 
name the title to the land appears of record cannot, upon diligent 
inquiry, be found in the county. 

: Tax DEED: WITNESS. It is not essential to the validity of a 

tax deed that it be witnessed. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JuDGE. Affirmed. 


Reese & Stout, for appellant. 
Lincoln Frost and Herman Rosenthal, contra. 


CAIN, C. 
The plaintiff, Charles W. Sanford, brought thig suit to 
foreclose a mortgage of $500 on lot 10, in block 1, East 
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Lincoln, and to cancel a county treasurer’s tax deed pur- 
porting to convey the same to the defendant, Herman 
Rosenthal, on January 13, 1915. The case was tried on 
plaintiff’s second amended petition, the answer of the de- 
fendant Rosenthal thereto, and the reply. Various inter- 
locutory orders were made with reference to previous 
pleadings, but, as such orders do not affect the merits of 
the controversy, they will be disregarded. The decree of 
the district court was that the defendant Rosenthal had 
acquired good title to the premises by virtue of his tax 
deed free and clear of the lien of plaintiff’s mortgage, and 
that plaintiff’s suit be dismissed without prejudice, how- 
ever, to certain tax certificates held by him which had not 
matured at the time of the trial. The plaintiff appeals, 
assigning the following errors, viz.: (a) The court erred 
in striking from the petition the allegation of merger of 
the tax title with the title acquired by a later quitclaim 
deed. (b) That the publication of the notice under which 
the tax deed was issued was insufficient and fraudulent, 
and that, therefore, the tax deed was void, and plaintiff’s 
mortgage was a valid lien. (c) That the tax deed is void 
because the same was not witnessed. We take up these 
assignments in their order. 

Appellant contends that when the defendant Rosenthal 
obtained a quitclaim deed from the heirs of the mortgagor 
on August 24, 1916, the tax title he had acquired on Jan- 
uary 13, 1915, became merged into it, and that, therefore, 
Rosenthal holds the premises subject to plaintiff’s mort- 
gage. Of course, if Rosenthal holds under a valid tax deed, 
he owns the premises free of plaintiff’s mortgage, under 
the authority of Topliff v. Richardson, 76 Neb. 114. But, 
if he holds under the quitclaim deed, the mortgage, if 
valid, would still subsist, and the court erred in striking 
the allegations of merger. We do not think, however, un- 
der the admitted facts, that there was any merger. In 
Longfellow v. Barnard, 58 Neb. 612, this court said: 
' “Whether a merger results from the possession by the same 
person at the same time of two estates of different rank 
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in the same property depends generally on the intention 
of the owner.” On rehearing, this decision was adhered to 
in 59 Neb. 455. In Rand v. Fort Scott, W. & W. R. Co., 
50 Kan. 114, the court said: “Merger is very largely a 
question of intention, and the court will always presume 
against it whenever it will operate to the disadvantage of 
a party.” And this doctrine was reaffirmed by the Kansas 
court in Zuege v. Nebraska Mortgage Co., 92 Kan. 272, 
52 L. R. A. n. s. 877, where the precise question here in- 
volved was decided adversely to appellant’s contention. It 
seems Clear that the holder of the tax title in this case 
could not have intended a merger of that title into the 
title conveyed by the quitclaim deed, since by so doing he 
would have subjected the property to the lien of plaintif#’s 
mortgage to his disadvantage. Not having intended it, we 
must hold that no merger took place, and that there was 
no error in the court’s ruling. 

Appellant’s next contention is that the tax deed is void 
because the published notice of the expiration of the time 
for redemption and of the applicaton for a tax deed under 
section 6543, Rev. St. 1913, is fraudulent upon its face. 
To make appellant’s position clear, it is necessary to state 
some of the undisputed facts. The mortgage sought to be 
foreclosed was given by Emily C. Stone and her husband, 
George W. Stone, on Qctober 3, 1901, to Woodward Broth- 
ers, and acquired by plaintiff by assignment, which, 
though challenged, will be treated as yalid for the purpose 
of this opinion. On February 25, 1902, Emily C. Stone 
died, and on April 3, 1902, her will was admitted to pro- 
bate in the county court of Lancaster county, Nebraska. 
On the 5th day of November, 1912, the lot in question was 
sold at public sale to the defendant Rosenthal for delin- 
quent taxes thereon for the year 1911. On the 10th, 17th 
and 24th days of July, 1914, the purchaser published a 
notice in the Firth Echo, setting forth that he had pur- 
chased the lot at public tax sale on November 5, 1912, and 
that at the expiration of three months from the service cf 
the notice and after November 5, 1914, he would apply to 
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the county treasurer of Lancaster county, Nebraska, for a 
tax deed. Proof of publication of this notice was made 
by the publisher of the paper in the usual form, setting 
forth that it was a legal newspaper published and of 
general circulation in said county. On January 13, 1915, 
the tax deed was issued to Rosenthal by the county treasur- 
er. Appellant’s argument is that the Firth Echo is an 
obscure village paper, publication in which tended to con- 
ceal rather than impart notice, and that, as there are many 
newspapers published in the city of Lincoln in which pub- 
lication might have been made at the same cost, which is 
fixed by statute, the publication in the paper at Firth 
bears on its face the stamp of fraud. There is no evidence 
of the circulation of the Firth Echo outside the publish- 
er’s affidavit referred to, and, while we might take judicial 
notice of the population of the village, we could scarcely 
take such notice of the extent of the paper’s circulation. 
However, this point becomes immaterial for the reason 
that we have reached the conclusion that, under the cir- 
cumstances of this case, no publication of notice wag re- 
quired at all. Section 6542, Rev. St. 1913, provides, among 
other things, that the purchaser at the tax sale, before he 
shall be entitled to a deed to the land purchased, shall 
serve a notice “on every person in actual possession or 
occupancy of such land or lot and also upon the person in 
whose name the title to said land appears of record in the 
office of the register of deeds of the county, if upon dili- 
gent inquiry he can be found in the county.” It is admit- 
ted in this case that due notice was served upon the actual 
occupant of the lot. It is also admitted that the person 
in whose name title to the lot appeared in the office of the 
register of deeds of the county was Emily C. Stone, and 
that she had been dead over 12 years at the time of the 
publication referred to. It is obvious that “diligent in- 
quiry” would not have discovered her presence in the coun- 
ty, and that, therefore, the statute did not require the pur- 
chaser to serve any notice upon her. It is to be noted that 
section 6542 relates only to actual personal service of no- 
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tice. The section relating to publication of notice in a 
newspaper is section 6543, Rev. St. 1913, and that portion 
thereof relating to the subject under discussion is as fol- 
lows: “If no person is in actual possession or occupancy 
of such land or lot, and the person in whose name the title 
to the land appears of record in the office of the register 
of deeds in the county cannot, upon diligent inquiry, be 
found in the county, then such purchaser or his assignee 
shall publish the notice in some newspaper published in 
the county and having a general circulation therein.” It 
will be observed in the foregoing that two things must 
concur before publication of notice in a newspaper is re- 
quired, viz., that the premises are unoccupied, and that 
the record owner cannot, upon diligent inquiry, be found 
in the county. The statute is in the copulative. In the 
instant case, there was a party in actual occupancy of the 
lot upon whom due notice was actually served, and, hence, 
there was no requirement of the statute for publication. 
It is only where there is both vacancy of the premises and 
practical impossibility of finding the record owner in the 
county that publication of notice in a newspaper is re- 
quired. It seems to have been the legislative intent that, 
where there is either an actual occupant of the premises or 
a record owner thereof in the county upon whom actual 
personal service of the notice can be and is had, then pub- 
lication of notice in a newspaper is not necessary, Having 
arrived at this conclusion, it follows that whether the 
published notice in his case was fraudulent or otherwise 
becomes immaterial. 

It is finally argued by appellant that the tax deéd was 
void for want of a witness. Section 6546, Rev. St. 1913, 
prescribes the form of ‘the tax deed and it requires no wit- 
ness. The section then provides: “The deed so made by 
the county treasurer shall be under his official seal of office 
and acknowledged by him before some officer authorized 
to take the acknowledgment of deeds, and when so execut- 
ed and acknowledged shall be recorded in the same manner 
as other conveyances of real estate, and whet so recorded 


fs) 
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shall vest in the grantee, his heirs and assigns, the title 
of the property therein described.” This provision clearly 
dispenses with any witness, and as the deed in this case 
was executed in conformity to this section of the statute, 
it is sufficient. Bowers v. Chambers, 53 Miss. 259. But 
appellant cites section 6196, Rev. St. 1913, requiring that 
deeds must be executed in the presence of at Jeast one 
competent subscribing witness, and also cites Child ». 
Baker, 24 Neb. 188, as holding that an unwitnessed deed 
in this.state is insufficient to convey title except as be- 
tween the parties to the deed. Sevtion 6546 prescribing 
the form of a tax deed was a special statute enacted sub- 
sequently to section 6196, the general statute cited by ap- 
pellant, and, hence, if there is any conflict between them, 
the former general enactment must yield to the latter 
special enactment of the legislature. Williams v. Williams, 
101 Neb. 369; State v. Penrod, 102 Neb. 734. It seems 
obvious tc us that authentication of the execution of an in- 
strument by a public official need not be attended with as 
great formality as that of a private person, and that it is 
not essential to the validity of a tax deed that it be wit- 
nessed. 

Our conclusion is that the tax deed conveyed the title 
to the defendant Rosenthal free from the lien of plaintiff’s 
immortgage, and that the judgment of the district court is 
right, and we recommend that it be affirmed. 


Per Curiam. For the reasons stated in the foregoing 
opinion, the judgment of the district couri is affirmed, 
and this opinion is adopted by and made the opinion of 
the court. 

. AFFIRMED. 
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Lew PIXLEY, APPELLANT, V. MAYME HEDRICK CLEAVER 
BT AL., APPELLEES. 


FILeD DECEMBER 31, 1920. No. 21049. 


1. Insurance: FuaTerNaL Asso IATION: INJUNCTION. A member of a 
subordinate lodge of a fraternal beneficiary association is not 
entitled, before exhausting his remedies within the society, to an 
injunction preventing the officers of the supreme lodge from in- 
terfering with the internal affairs of another local lodge by revok- 
ing the latter’s charter, by taking charge of its funds, by removing 
its officers and appointing others to fill their places, and by paying 
the resulting expenses from the funds of the supreme lodge. 


2. : 3 . Postponement of a meeting of a supreme 
lodge of a fraternal beneficiary association on account of an epi- 
demic, held not to destroy a member’s remedy by appeal to that 
body, nor to justify a resort to equity. 


AppraL from the district court for Douglas county: 
Grorce A. Day, Jupen. Affirmed. 


Weaver & Giller and Anson H. Bigelow, for appellant. 


Steiner & Boslaugh, W. a. Whelan and William J. Hotz, 
contra. 


Rose, J. 

Plaintiff commenced this suit by filing a petition in 
equity for an injunction. The principal defendant, Mayme 
Hedrick Cleaver, is Chief of Honor of the Grand Lodge, 
Degree of Honor, A. O. U. W. of Nebraska. The other de- 
fendants are members of the finance and the executive 
committees of the grand lodge. The society is a fraternal 
beneficiary association incorporated under the laws of 
Nebraska. It has a representative form of government. 
The members of the corporation are affiliated in subordi- 
naté lodges with the grand lodge, which is the supreme 
legislative and governing body. The latter is composed 
of members elected by the subordinate lodges and defend- 
ants are its officers. In 1918 the Grand Chief of Honor, | 
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defendant, suspended Washington Lodge, a subordinate 
one, took its charter from the wall of its lodge room, re- 
moved its officers and appointed others to fill their places, 
and took charge of its funds. Plaintiff is not a member of 
Washington Lodge, but belongs to another subordinate 
lodge. The equitable relief sought by him as plaintiff 
may be summarized as follows: - 

Injunction to prevent defendants from allowing or pay- 
' ing grand lodge funds for unauthorized purposes; from 
’ allowing or paying grand lodge funds to defray expenses 
incurred by defendants in defending themselves against 
litigation growing out of the suspension of Washington 
Lodge; from allowing or paying grand lodge funds to 
defend defendants against suits resulting from their illegal 
or unauthorized acts. There is also a prayer for an order . 
on defendants to restore to the grand lodge the funds ex- 
pended by them in consequence of the suspension of Wash- 
ington Lodge, 

The grand lodge funds alleged by plaintiff to have been 
expended by defendants without authority may be item- 
ized as follows: 

Expenses and compensation of defendants in connection 
with the suspension of Washington Lodge, $242.58; funer- 
al benefits on account of deceased members of Washington 
Lodge, $250; funeral expenses incident to funerals of de- 
ceased members of Washington Lodge, $42.40; auditing 
books, $358.45; expenses in defense of grand lodge offi- 
cers in suits brought against them by Washington Lodge 
by reason of its suspension, $761; compensation of offi- 
cers appointed by defendants for Washington Lodge dur- 
ing the period of suspension, $155.50; total $1,809.90. 

Defendants, among other defenses, denied that they had 
abused their powers as officers of the grand lodge, denied 
they had misapplied its funds, and pleaded that plaintiff 
had a remedy for his alleged grievances by appeal to the 
grand lodge at its annual meeting. Upon a trial of the 
issues the suit was dismissed. Plaintiff has appealed. 
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The last of the defenses mentioned is urged to justify 
the dismissal on the ground that plaintiff should have 
exhausted his appellate remedies within the association 
before resorting to a court of equity. This point seems to be 
well taken. Plaintiff is not seeking to obtain relief under 
his own beneficiary certificate or to vindicate the subordi- 
nate lodge to which he belongs or to redress any grievance 
not common to other members of the society as a whole. 
His prayer is based on interference by defendants with the 
internal affairs of another subordinate lodge and on the 
payment of resulting expenses out of the funds of the 
grand lodge. The primary wrongful act pleaded is the 
illegal suspension of Washington Lodge and incidental 
thereto are the other acts of which complaint is made. 
To the Chief of Honor of the grand lodge has been com- 
mitted the power, when the grand lodge is not in session, 
to suspend subordinate lodges for cause and to interpret 
and enforce the charter and the by-laws of the society. 
Grounds for the suspension of Washington Lodge and au- 
thority for using the funds of the grand lodge to pay the 
resulting expenses were matters of internal management 
for the consideration of the Chief of Honor of the grand 
lodge in the first instance. If these powers were wrong- 
fully exercised, there was a remedy within the association 
by appeal to the grand lodge. Plaintiff did not avail 
himself of this remedy, and without an effort to exhaust 
it he has no standing in a court of equity. Courts should 
hesitate before announcing the rule that each member of 
fraternal beneficiary associations composed, as some are, 
of perhaps a million members in subordinate lodges 
throughout the country, may rush into a court of equity, 
without regard to his remedy within the society, whenever 
he can verify a petition alleging that officers of the su- 
preme lodge have wrongfully suspended a subordinate 
lodge and misapplied funds of the supreme lodge to pay 
the resulting expenses, Plaintiff, in common with other 
members, agreed to conform to the laws of the society, 
including those relating to remedies, and should have ap- 
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pealed to the grand lodge before resorting to equity. As 
said by the supreme court of Wisconsin : 

“Tt is certainly not the business of courts of equity to 
supervise the management and control of fraternal and 
benevolent associations and incorporations.” Loeffler v. 
Modern Woodmen of America, 100 Wis. 79. 

The rule adopted by the supreme court of Massachu- 
setts follows: 

“The members of an unincorporated beneficiary associa- 
tion, organized by charter from a state council, which is 
subordinate to a national council, cannot maintain a bill 
in equity against the officers of the state council, after 
the charter of the association has been declared forfeit- 
ed by the state council, to recover possession of proper- 
ty formerly belonging to the association, upon the ground 
that the charter was illegally declared forfeited, until they 
have exhausted the remedies prescribed in the constitution 
and laws of the national council, which give a right of 
appeal from the action of a state council.” Oliver v. Hop- 
kins, 144 Mass. 175. 

This court is committed to the same doctrine. Wilber 
v. Lincoln Arie, F. O. E., 99 Neb. 428; Parish of the 
Immaculate Conception v. Murphy, 89 Neb. 524. 

To prevent the application of the rule stated, it is ar- 
gued that plaintiff was without a remedy within the society 
because an epidemic prevented the grand lodge from meet- 
ing at the appointed time. This was a mere postpone- 
ment which did not oust the grand lodge of jurisdiction 
to hear and determine an appeal nor destroy plaintiff’s 
remedy. Courts of equity themselves cannot always avoid 
the delays incident to quarantine regulations, and in this 
particular case plaintiff has been seeking equitable relief 
for more than two years without success, Plaintiff’s posi- 
tion seems to be untenable. 

It is also contended that there were no available funds 
to defray the expenses of a meeting of the grand lodge, 
and that therefore appeal was not an adequate remedy. On 
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this issue of fact the finding is in favor of defendants, The 
suit was properly dismissed. 
AFFIRMED. 
Day, J., not sitting. 


Van B. Lapy, ADMINISTRATOR, APPELLANT, V. GEORGE W. 
DOUGLASS, APPELLEE, 


Firep Decemper 31, 1920. No. 20799. 


1. Negligence: Motor VEHICLES: UNLAWFUL ‘Rats oF SreED, When a 
driver of a motor vehicle exceeds the speed limit provided by 
statute, such driving is not negligence per se, but is to be con- 
sidered by the jury with all of the evidence and circumstances of 
the case in passing on the question of negligence. 

2. : : . “If a driver of a motor vehicle runs it at 
a rate of speed ‘forbidden by ordinances enacted for the safety 
of the general public, and injuries result, these facts afford rea- 
sonable grounds for inferring negligence prejudicial to the rights 
of those in whose interests and for whose protection such municipal 
regulations were adopted.’ Omaha Street R. Co, v. Duvall, 40 Neb. 
29.” Stevens v. Luther, ante, p. 184. 


ArrreaL from the district court for Douglas county: 
WILLIAM A. Repiex, Jupcr. Affirmed. 


T. \W. Blackburn, for appellant. 
HT. H. Baldrige, contra. 


DEAN, J. ; 

Mrs. Catherine Zweifel, 69 years of age, was struck by 
an automobile driven by the defendant in Omaha and 
from the resulting injuries she died within a few hours. 
Van B. Lady, administrator of her estate, sued to recover 
damages alleged to have been sustained by the next of 
kin on account of her death. The jury returned a verdict 
for defendant, the suit was dismissed, and plaintiff ap- 
pealed. On appeal the case was heard by the supreme 
court commission and on its recommendation the judgment 
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was reversed. Subsequently, on defendant’s application, 
a rehearing was allowed and the case has been reargued 
and submitted to the court. 

Mr. C. M. Buck is a postal employee, and he and his 
wife were the only eye-witnesses called by plaintiff.. Mr. 
Buck testified that they were out walking on the Sunday 
evening of the accident; that he saw Mrs. Zweifel just 
before the accident about two blocks away. He further 
testified: ‘“Q. Did she walk these two blocks as rapidly 
as youdid? A. She must have, about as rapidly as we did. 
Q. And you were going pretty fast? A. We were going in 
a hurry to get home on account of the rain; yes, sir.” In 
his testimony he said in detail that Mrs. Zweifel continued 
her walk, and that she walked rapidly from the southeast 
corner of Twenty-fifth avenue and Fort street to the north- 
east corner of the intersection, and that she was looking 
straight ahead to the northwest and did not at any time 
look toward the east, the point from whence defendant’s 
car was approaching; that the car was lighted, and there 
was no obstruction between it and Mrs. Zweifel as it ap- 
proached from. the east, nor was there any machine or 
wagon moving in that immediate vicinity; that she step- 
ped in front of the car, and that as nearly as he could tell 
she was looking toward the northwest while the car at the 
time was moving toward the west; that when she was 
struck she was possibly 3 or 4 feet north of the north rail 
of the street car tracks; that in his opinion the car was 
going 10 or 12 miles an hour; that the scene of the acci- 
dent was in a resident district about 414 miles away from 
the business center of the city. Mrs. Buck on the cross- 
examination corroborated the material testimony of her 
husband. She said that Mrs. Zweifel walked rapidly across 
the intersection and was looking toward the northwest 
and did not look toward the east from whence the automo- 
bile was approaching; that there was no obstruction be- 
tween Mrs. Zweifel and the machine, nor did she see any 
other machines on the street nor any street cars passing 
' at the time; that the night was dark and rainy; that she 
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and her husband walked rapidly on account of the rain; 
that Mrs. Zweifel likewise walked at a rapid pace ap- 
parently to get out of the rain; that it seemed to her that 
she stepped immediately in front of the automobile. | 

Mr. Ennis, his wife, and Mrs. Griffith, who were eye- 
witnesses, were called by defendant. Mr. Ennis testified 
that the defendant’s car at the time was running at a rate 
of 8 to 10 miles an hour; that he was walking with his 
wife and Mrs. Griffith, and that while they were walking 
a block the car ran about a block and a half; that the 
car was lighted and the top was up; that a light rain was 
falling; that he, his wife, and Mrs. Griffith “were walking 
at a fair rate.” Mrs. Ennis testified that she saw the de- 
fendant as he approached the scene of the accident, and 
that “he was not going much faster than we were walking, 
but we were walking as fast as we could walk on account of 
the mist, we wanted to get home on account of the rain;” 
that her party walked a little more than one-half block 
while defendant drove a block ; that when Mrs Zweifel was 
picked up her clothing was not soiled, and that she did not 
look as though she had been dragged over the street. Mrs. 
Griffith lived four blocks from the intersection in question. 
She testified that her party was walking west on Fort 
street; that defendant’s car passed them, but was not 
going much faster than they walked; that the car ran a 
block while they walked a half block; that when Mrs. 
Zweifel was assisted to her feet her clothing was not ap- 
parently disarranged. 

Defendant testified that on the night of the accident he 
and his wife were returning from church services; that 
the car was a five-passenger Allen equipped, and lighted 
at the time, with 16 or 18-candle power Westinghouse 
lights; that as he approached the intersection he had the 
car under control; that it was running from 6 to 8 miles’ 
an hour while in the intersection; that he drove cautious- 
ly because of the falling rain; that the first intimation 
that he had of Mrs Zweifel’s presence was when she ap- 
peared as a dark object immediately in front of the radia- 
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tor; that he did not know at the time what the object was; 
that he saw no person in front of the car within the radius 
of the lights; that he did not know from what direction 
she came nor from which side of the car and he did 
not have time to stép until after the impact; that the wind 
shield was down and he could see clearly because the lights 
extended 10 or 12 feet in front of the car and 2 or 3 
feet on each side and the dimmers were on; that the light 
on the street corner did not throw as much light as his car; 
that as soon as he saw the object in front he immediately 
pulled into the curb and stopped; that after the impact 
the car moved not more than 25 feet; that he could have 
stopped it in less than that distance, but that he wanted to 
clear the object before stopping; that he did not see her at 
any time before the car struck her; that he immediately 
went back and found Mr. and Mrs. Buck and Mr. and Mrs. 
Ennis assisting her to her feet; that he circled the car 
around where Mrs. Zweifel was and with the others as- 
sisted her into the car and took her home; that Mrs. Zweifel 
was picked up at the place where she fell; that her clothing 
did not indicate that she had been dragged on the street; 
that after they took her home he immediately took his car 
and returned with Doctor Ross to attend the injurcd 
woman. Doctor Ross, who was the only physician to testify 
described her condition and said that there was no’ ing 
about her person or clothing to indicate that she had been 
dragged over the street. 

Substantial conflict does not appear in the material 
evidence of those who witnessed the accident. But in any 
case the jury passed on the weight of the evidence submit- 
ted. It seems clear that decedent in her haste to escape 
the rain did not take precaution for her safety. This 
material fact seems to have been established by plaintiff’s 
‘and defendant’s witnesses. It appears too that the part 
of the city where the accident occurred was not thickly 
settled and that few persons were on the street at an hour 
so late as 9 o’clock. It is argued by plaintiff that the 
court erred in that it did not instruct the jury on compara- 
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tive negligence (Rev. St. 1918, sec. 7892), but plaintiff 
tendered no instruction on either comparative or contribu- 
tory negligence, and as we find that negligence on the part 
of defendant was not established by the evidence, it follows 
that error cannot be predicated upon this assignment. 

Plaintiff argues that defendant exceeded the speed limit 
in violation of the law, then in force but since repealed 
(Laws 1919, ch. 222), which provided that the driver of 
a motor vehicle, “when crossing an interesection of streets 
within any city or village,” should not run such vehicle 
at a rate of speed exceeding six miles an hour. Rev. St. 
1913, sec. 3049. He insists that defendant, exceeded a 
speed of six miles an hour as shown by his own evidence 
and that of other witnesses, and that his act in so doing 
constituted negligence per se, and he argues that the jury. 
should have been so instructed. We do not think go. 
The correct rule is determined in Stevens v. Luther, ante, 
p. 184, wherein our former decisions on this question 
are reviewed and the rule laid down in Omaha Street R. 
Co. v. Duvall, 40 Neb. 29, is adhered to. It is there held 
in substance that the violation of such a statute as that 
under consideration here is evidence fov the jury to con- 
sider in connection with all the other facts and circum- 
stances in evidence. Under the facts in the record the jury 
were properly instructed on this point. 

In view of our conclusion, we find it unnecessary: to dis- 
cuss the question of damages presented in the record. We 
do not find reversible error. Our former judgment is 
therefore vacated, and the judgment of the district court is 


AFFIRMED. 


494 NEBRASKA REPORTS. [Vor 105 


Appel Mercantile Co. v. Kirtland. 


APPEL MERCANTILE COMPANY, APPELLEE, V. EDWIN S. KIRT- 
LAND, APPELLEE: BANK OF ORLEANS, APPELLANT. 


Fitep DecempBer 31, 1920. No. 21168. 


1. Chattel Mortgages. A chattel mortgage in this state merely creates 
a lien and does not pass title to the mortgagee. It is in the nature 
of a pledge to secure payment of the debt. 


2. Fraudulent Conveyances: ButK Sates Law: CHATTEL Mortaace. 
Section 2651, Rev. St. 1913, known as the “Bulk Sales Law,” was 
enacted to regulate the business of merchandising, and a chattel 
mortgage given in good faith upon a stock of merchandise is 
not within the inhibition of that statute. : 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed and dismissed. 


Faucett & Mockett, for appellant. 
Hainer, Craft & Lane, contra. 


ALDRICH, J. 

This is an action in equity brought in the district court 
for Lancaster county against Edwin S. Kirtland and the 
Bank of Orleans, defendants, by the Appel Mercantile 
Company, a corporation, growing out of an alleged fraudu- 
lent disposition of a stock of goods and other property 
owned by Charles W. Pierson and Orilla Pierson to the 
defendant bank and Edwin S. Kirtland. 

In 1905, the Piersons, who were husband and wife, resi- 
dents of Orleans, Nebraska, filed their certificate of part- 
nership according to law in Harlan county and commenced 
the business of the Orleans Watch Company, which com- 
prised a general repair, jewelry and mail order business. 
The wife conducted a millinery business in the same room 
of the building. The husband had no interest in the milli- 
nery business. Pierson and his wife each separately main- 
tained an account with the Bank of Orleans. The Piersons 
checked on their own individual account in this bank to 


Vou. 105] SEPTEMBER TERM, 1920. . 495 
Appel Mercantile Co. v. Kirtland. 


meet their respective obligations. This was continued 
until July 31, 1907, when the bank took possession of both 
stocks of goods, their books and accounts, fixtures. and 
household furniture. At the close of this business no 
creditors except the Bank of Orleans and Mr. Kirtland 
were pressing the Piersons. Kirtland, president of the 
Bank of Orleans, acted as attorney for Pierson and wife. 

On July 30, 1907, a note and mortgage for $660.88 were 
made by Pierson and wife to the bank. This mortgage cov- 
ered both stocks of goods as well as the fixtures and furni- 
ture hereinbefore mentioned. A short time prior to the 
execution of the $660.88 note and mortgage, Mrs. Pierson 
had gone on a visit to Ohio, leaving Mr. Pierson in charge. 
Other chattel mortgages were given, and, with the excep- 
tion of one for $300, none of them was filed as required by 
law until July 31, 1907. On the day following the delivery 
of the note and mortgage for $660.88, Mr. Kirtland, as 
president of the bank, came to Mr. Pierson, demanded the 
keys to the building, the same were delivered to him, and 
he took possession for the bank. 

Mrs. Pierson testified that she began her millinery busi- 
ness on credit obtaining her stock from the Appel Mercan- 
tile Company; that she practically did all her buying 
from the appellee, and that she conducted her business 
for three reasons. 

The question of jurisdiction was raised growing out of 
the alleged insufficiency of the service. There is nothing 
of merit in the question, for the defendants each submitted 
to the jurisdiction of the court. They waived any defect 
there might have been in the service when they submitted 
to the court’s jurisdiction. 

It is claimed that the chattel mortgage given by Mrs. 
Orilla Pierson on the stock of millinery goods was fraudu- 
lent and given for the purpose of hindering and delaying 
creditors. This is not correct in our opinion. The defend- 
ant bank advanced money in payment of the running 
expenses and other items until Mrs. Pierson owed the bank 
as per one certain note and chattel mortgage the sum of 


496 NEBRASKA REPORTS. [Vou. 105 


Appel Mercantile Co. v. Kirtland. 


$660.88. Other chattel mortgages and notes were given, 
but this appeal actually involves only ‘the note given by 
Mrs. Pierson. All the other mortgages and transactions 
were merely incidental to this transaction. 

The appellees seek to fix liability for this transaction 
upon Mr. Kirtland, one of the defendants, who was presi- 
dent of the defendant bank at the time of the transaction. 
We have carefully examined the record and hold that there 
is not sufficient evidence to fix any joint or several liabil- 
‘ity against defendant Kirtland as joined with the defendant 
bank, and that he was properly dismissed out of the case. 

_The next question which presents itself for our considera- 
tion on this appeal is: Was the giving of such chattel mort- 
gage a nullity? Under section 2651, Rev. St. 1918, it is 
provided, among other things, that: “The sale, trade or 
other disposition in bulk of any part or the whole of a stock 
of merchandise, otherwise than in the ordinary course of 
trade and in the regular and usual prosecution of the 
seller’s business, shall be void as against the creditors of 
the sellers.’ 

Thus the plaintiff seeks to invoke a law to nullify this 
chattel mortgage. This proposition might be well taken 
if this state had not already held: “In this state the title 
to mortgaged chattels remains in the mortgagor until fore- 
closure of the mortgage.” Drummond Carriage Oo. v. 
Miller, 54 Neb. 417. It has also been held by this court 
that a chattel mortgage in this state merely creates a lien 
and does not pass title to the mortgagee. Omaha Fire Ins. 
Co. v. Thompson, 50 Neb. 580. It is plain that it is the 
law of this state that a chattel mortgage only creates a 
lien on the property securing the payee for the payment 
of the debt. It in no sense passes title. The legal title 
at all times remains in the mortgagor until he is divested 
by foreclosure proceedings and sale in pursuance of the 
statute. Until the title of the mortgagor is disturbed by 
sale as provided by statute the mortgagee merely has a 
lien on the property for purposes of security. Musser & Co. 
v. King, 40 Neb. 892. 
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Then it is plain that in the instant case the bulk sales 
law has no application, and is not invalid merely be- 
cause of the limited number of persons who will be af- 
fected by it. The act applies to all the people of the 
state. In reality it is merely the regulation of the business 
of merchandising. It cannot be considered as class legis- 
lation because of the limitations of the act to merchants. 
The act in question here applies equally to all the mer- 
chants of the state. It does not take away property of the 
citizen, but only regulates in such a manner as to prevent 
fraud, and that was the real intent and purpose of its 
enactment. 

The record establishes that Mrs. Pierson was the sole 
owner of the stock. She did business individually for her- 

. Self and had no relation with her husband in this millinery 
stock. She deposited, checked out and had a separate 
account. This bulk sales law, then, is not in violation of 
any of the provisions of our state Constitution. 

The defendant bank had a perfect right to secure pay- 
ment for the money adyanced to Mrs. Pierson, and when 
it took a chattel mortgage upon this millinery stock it did 
what any prudent business man had a perfect right to do. 
We hold the mortgage was a legal and valid lien aid the 
foreclosure was regular and in accordance with the statute. 
The mortgage, in our opinion, was made in good faith and 
was an honest transaction. 

Other items are discussed and brought up in this action, 
but the validity of the $660.88 note and mortgage last given 
and the nonapplication of the bulk sales law really deter- 
mine the issues in- this case. The defendant bank could 
not be held for more than has been determined the note 
and mortgage were given for. It appears in the record that 
in the Harlan county district court plaintiff obtained 

-a judgment for $640. This finding still stands, hag never 
been modified or appealed from. fence plaintiff has the 
full force and benefit of it. Under the facts as appear 
of record in this case we hold this action must be reversed 
and dismissed. 


REVERSED AND DISMISSED. 
105 Neb.—32 
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Pickens v. Pickens. 


Rosert A. PICKENS ET AL., EXECUTORS, APPELLEES, V. ALEX- 
ANDER PICKENS, JR., APPELLANT. 


Firep DeceMBeR 31, 1920. No. 21230. 


1. Wills: Consteucrion. “In the construction of a will the intention 
of the testator, if it can be ascertained, must govern. Such inten- 
tion should be ascertained from a liberal interpretation and com- 
prehensive view of all of the provisions of the will.” Worley v. 
Wimberly, 99 Neb. 20. 

: InTEREST. Under the provisions of the will set out 

in the opinion, held, that the testator intended the interest in 

question should be paid to his widow during her lifetime. 


AppPEAL from the district court for Adams county:- 
Harry S. DunGAN, Jupce. Affirmed. 


James ¢ Danly, for appellant. 
Tibbets, Morey & Fuller, contra. 


ALDRICH, J. 

The plaintiffs, executors of the will of Alexander Pickens, 
Sr., brought this action to recover from defendant interest 
alleged to be due on two promissory notes, one for.$1,000, 
dated October 1, 1914, due two years after date, and the 
other for $12,500, dated October 6, 1914, due September 1, 
1924, both notes being payable to deceased and drawing 6 
per cent. interest per annum payable semi-annually. The 
notes were given as part of the consideration paid by de- 
fendant for the greater part of his father’s interest in the 
dry goods business of Pickens & Bratton in Hastings. As 
a further ground of recovery plaintiffs allege that, a dis- 
pute having arisen between the plaintiffs and defendant as 
to the construction of the will, in connection with the 
transfer by the plaintiffs of the interest of the estate in 
the firm of Pickens & Bratton, as a compromise and final 
settlement of the dispute and in consideration of the sale 
of the interest of the estate in the dry goods business at 
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a certain price, defendant agreed in writing to pay in- 
terest on the above mentioned notes. Defendant admitted 
the execution and delivery of the notes and also the sign- 
ing of the contract to pay interest. He alleges that under 
and by virtue of the will of Alexander Pickens, Sr., now 
deceased, which was duly probated in county court, the 
debt is changed to an advancement, upon which no interest 
can be collected. The signing of the alleged agreement to 
pay interest, he alleges, was without consideration. De- 
fendant filed a cross-petition to recover $534.53, alleged to 
be interest paid on these notes under a mistaken idea of 
his liability. A jury was waived and: the court rendered 
judgment in plaintiffs’ favor for $421, and interest. De- 
fendant appeals. 

The principal question for us to determine is the mean- 
ing of section eight of the will of Alexander Pickens, Sr., 
now deceased. Defendant contends that this section chang- 
es the debt to an advancement, and that no interest is 
due thereon after the death of the testator. 

Section eight of the will reads as follows: “I direct that 
the amount of indebtedness to me of any of my said chil- 
dren as may be shown by my papers shall be treated ag an 
advancement and as reducing by the amount of such debt 
the share of such child in my estate.” This section is 
limitec and qualified by other provisions of the will. 

™m construing a will the intention of the testator is the 
controlling circumstance, and to ascertain this intention 
the entire will must be considered, not any single provision 
thereof. First, the testator bequeathed and devised his 
entire estate to his executors, plaintiffs herein, in trust. 
_ After providing for the payment of debts and the erection 
of a monument, he gave certain directions which are in- 
structive in arriving at his intention as to advancements. 
We quote some of the provisions: 

“2. It is my desire that the principal of my estate be 
kept unimpaired, so long as my beloved wife, Margaret, 
shall survive me, and for a further period of three (3) 
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years thereafter, the income thereof to be applied as here- 
inafter provided. 

“3. During the lifetime of my wife, I direct that the 
whole income of my estate, after the payment of such sums 
as may be necessary for the preservation thereof, be paid 
to her, the same together with furniture, household effects 
and family conveniences, to be subject to her absolute con- 
tro] and use so long as she may live. 

“4, Tor a period of three (3) years after the death of 
my wife, or after my own death, if I should survive her, 
the net income from all my estate shall be divided, share 
and share alike except as reduced by advancements as 
hereinafter mentioned among all my children on or about 
January and July first, in each year.’ 

It is apparent that the testator intended that his “es- 
tate be kept unimpaired” so long as his wife survived him, 
and that the “whole income” of the unimpaired principal 
of his estate was to be paid to her during her lifetime. The 
“whole income” included the interest on the indebtedness 
evidenced by the two notes. It was the intention of de- 
ceased to amply provide for his widow. He gave her no 
part of the principal of the estate, but did give her the 
entire income therefrom for her maintenance and support. 

From a liberal interpretation of all the provisions of the 
will, we think that the testator must have intended that 
the defendant pay the interest on the notes in question 
until the death of Mrs. Margaret Pickens, the widow of 
deceased. At her death, and not until then, is defendant 
released from liability to pay this interest. 

It also appears that in paying this interest defendant 
will be doing nothing that he did not agree in writing to 
do. After the death of testator, the defendant and his 
partner wished to buy from the executors the interest of 
the estate in the dry goods business. A dispute arose as 
to the construction of the will and the parties made cer- 
tain concessions to each other to etfect a settlement of 
their differences. At that time defendant signed the fol- 
lowing agreement: 
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“Whereas, I am indebted to the estate of A. Pickens, 
deceased, in ‘the sum of twelve thousand, five hundred dol- 
lars ($12,500), evidenced by one promissory note dated 
October 6th, 1914, bearing interest at six per cent. per 
annum, payable semi-annually, and 

“Whereas, I am also indebted to said estate in the fur- 
ther amount of one thousand dollars ($1,000), evidenced 
by a cevtain other note bearing interest at six per cent. per 
annum, payable semi-annually. 

“Now therefore, as part of the transaction involving the 
sale and transfer of the interest of the A. Pickens estate 
in the Pickens & Bratton dry goods business, I agree with 
R. A. Pickens and W. J. Hynes, executors, that I will 
pay such interest thereon as may become due from time to 
time as the same matures, and that at the time of final 
distribution of said estate, in accordance with the will of 
said A. Pickens, deceased, there shall be deducted from 
my share of ad estate whatever balance, if any, may be 
found due from me to said estate according to the tenor 
and effect of said notes and said will. , 

“Witness my hand this 18th day of December, 1917. 

“A. Pickens, Jr.” 
“In the presence of C. F. Morey.” 

Defendant contends there was no consideration for the 
signing of this agreement, but there is competent evidence - 
in the record tending to show that this agreement was 
entered into by the parties in consideration of the settle- 
ment of their differences, and also that the interest of the 
estate in the business was sold for less than its actual 
value. We think there was sufficient consideration. 

The defendant in signing this agreement and agreeing 
to pay the interest gave his interpretation of the will. In 
view of all the circumstances we are constrained to adopt 
this interpretation. 

The findings and judgment of the trial court were sup- 
ported by sufficient and competent evidence. Substantial 
justice has been done between the parties and the intention 
of the testator carried out. The judgment is 

AFFIRMED. 
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THERON C. HECHT, APPELLEE, V. ALBERT F. MARSH, 
APPELLANT. 


Fitep’ DecemBer 31, 1920. No. 21142. 


Statute of Frauds: Estorreit. Equity will not allow the statute 
of frauds to be used as an instrument of fraud, and where a 
party to a written contract within the statute induces the other 
to waive some provision thereof upon which he is entitled to 
insist, and to change his position to his disadvantage with re- 
spect thereto, by himself promising to modify it with respect to 
some provision for his benefit, he will be estopped to claim that 
such subsequent oral modification is invalid because not in writ- 
ing. : 

Evidence: Apmissisitiry. In defense to a broker’s action for the 
commission stipulated in his written authority to sell land, the 
principal alleged, ‘and offered parol evidence to prove, that nego- 
tiations with the purchaser were about to fail because the latter 
could not meet the terms upon which the broker was authorized 
to sell, when the broker, in order to induce the principal to sell 
on other terms, orally proposed that, if he would conclude the 
sale on those terms, he would claim no commissions unless the 
purchaser performed his contract, and that he consented to the 
sale upon modified terms in reliance upon that condition. The 
purchaser refused to perform. Held, error to refuse to receive the 
offered evidence. 


. Vendor and Purchaser: Executory ConTracts: VALIDITY. An erro- 


neous recital in an executory contract for the sale of land as to 
the valuation fixed upon a certain tract in the transaction will 
not invalidate it for uncertainty or prevent its enforcement, where 
the ambiguity is explained and the real valuation intended by the 
parties is disclosed by the other provisions of the contract. 


: : EstoppeL. The vendor in an executory land con- 
tract, who covenants to accept the conveyance of a certain tract 
therein described in part payment of the purchase price of his 
land, will not be heard to say that the contract was void because 
of an erroneous recital therein of the valuation placed upon said 
tract, where it appears that he intended to accept it at its true 
valuation nowithstanding the error, and was not misled or injured 
thereby. 
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AprEaL from the district court for Arthur county: 
Raupa W. Horarr, Jupen. Reversed. 


Beeler, Crosby & Baskins, for appellant. 
Hastings & Hastings and Scott & Scott, contra. 


Dorsey, @. 

The plaintiff, Theron C. Hecht, recovered judgment 
upon a directed verdict against the defendant, Albert F. 
Marsh, upan a real estate broker’s written contract for the 
sale of the defendant’s land in Arthur county, which pro- 
vided for the payment of a stipulated cash commission “if 
a sale is made, or a purchaser therefor found, at the price 
and upon the terms specified herein, or at any other price’ 
or terms which I may hereafter authorize or accept.” 
The terms specified were that the land might be sold for 
$9,600, of which $2,920 was to be paid in cash, $2,100 by 
the purchaser assuming incumbrances in that amount, and 
the remainder to be arranged “to suit purchaser.” — 

The plaintiff brought the defendant and one Jack Baker 
together, and on April 25, 1917, a written sale contract 
wag executed whereby Baker agreed to purchase the land 
at $9,600, to be paid by his deeding to the defendant a 
quarter section in Perkins county, assuming existing mort- 
gages on defendant’s land in the sum of $2,100, and giving 
a new mortgage back to the defendant on the land con- 
veyed to Baker in the sum of $3,500. This contract called 
for the furnishing of good and sufficient deeds and ab- 
stracts of title mutually by the parties not later than May 
. 10,1917. But about May 1, 1917, Baker notified the de- 

-fendant by letter that he would not fulfil the contract, and 
it wag never carried out, the defendant taking no steps 
to enforce it. 

In his petition the plaintiff set out the broker’s contract 
and alleged that the sale contract above mentioned was 
entered into through his efforts pursuant thereto; that 
he had fully performed and was entitled to the stipulated 
commission, for which he prayed judgment. 
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The answer set up Baker’s failure to comply with the 
terms of the sale contract, and averred that at the time 
of the negotiations with Baker the defendant insisted 
that a forfeit be deposited and stated that he would not 
sign a contract without such forfeit; and that, in order 
to secure his signature to the coutract, the plaintiff orally 
agreed with the defendant to waive any claim to commis- 
sions unless the sale should be completed in ‘accordance 
with the terms of the contract. These allegations were put 
in issue by reply. ec 

The defendant offered parol evidence at the trial to 
prove, in substance, that after the negotiations between 
Baker and himself were about to fail because of Baker’s 
inability to post forfeit money, the plaintiff, in order to 
prevent a failure of negotiations and to induce the execu- 
tion of a contract of sale, orally agreed to make hig claim 
for commissions in the transaction contingent upon the 
purchaser’s compliance with the contract. The offered 
evidence was excluded, and an issue of law is thus square- 
ly presented as to whether a contract between a landowner 
and a broker required by the statute to be in writing is 
susceptible of subsequent parol modification with respect 
to the compensation provided for therein. 

It has been held by this court that the general rule pro- 
hibiting the subsequent oral modification of contracts re- 
quired by the statute to be in writing applies only with 
respect to those provisions which the statute expressly 
requires to be contained in the writing in order to make 
it valid. Hetzel v. Lyon, 87 Neb. 261; Rank v. Garvey, 
66 Neb. 767. Two provisions only are specifically men- 
tioned in section 2628, Rev. St. 1913, as essential to con- 
tracts employing brokers to sell land, namely, that the 
land be described and the compensation set forth. The 
modification which the defendant set up in his answer and 
offered to prove in the instant case relates to the compen- 
sation; the plea is that the defendant’s agreement under 
the written contract to pay the stipulated commission, in 
case the plaintiff made a sale on terms satisfactory to the 
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defendant, was changed by subsequent oral agreement into 
a promise to pay it only in the event that the purchaser 
should perform his contract. If, therefore, the rule of the 
cases last cited is to be rigorously applied, there was no 
error in the exclusion of the offered evidence. 

If there is any factor in the instant case which removes 
it from the operation of that rule, it must be found in the 
fact that when, according to the defendant’s offered proof, 
the negotiations were about to fail because of Baker’s 
inability to meet the defendant’s terms, the plaintiff inter- 
posed between the parties, and offered the defendant an 
inducement to waive his right to insist upon those ternis 
by promising not to claim commissions if Baker did not 
perform. Taking the defendant’s offer of proof as true, 
the situation was that Baker was not ready to deal upon 
the terms upon which the defendant had authorized the 
plaintiff to sell his land. Instead of $2,920 in cash, he pro- 
posed to pay no cash at all, but to put in his land in Per- 
kins county as the equivalent of $4,000 of the purchase 
price. Not only was Baker’s proposition a material depar- 
ture from the terms upon which the defendant had author- 
ized his land to be sold, but Baker was unwilling or unable 
to comply with the custom in such transactions and to put 
up forfeit money as an evidence of good faith. Under 
- those conditions it would not be unlikely that the defend- 
ant was reluctant to approve the proposition and to enter 
into a contract for the sale of his land, thus subjecting 
himself to the payment of commissions, without adequate 
assurance that Baker would perform on his part. 

It was, moreover, the defendant’s absolute right to stand 
upon the terms embodied in his authority to the plaintiff 
to sell the land, and to refuse to negotiate with Baker upon 
other terms. According to the defendant’s offered proof, 
that was his attitude until the plaintiff intervened with 
his offer to claim no commissions if Baker should fail to 
carry out his contract. 

If the defendant had persisted in his refusal to deal 
with Baker on the altered terms, it will not be contended 
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that the plaintiff would have been entitled to commissions, 
because the latter would have failed in the primary condi- 
tion of his right to commissions, which was to produce a 
purchaser able, ready and willing to buy upon the terms 
of the contract or upon any others that the defendant 
might approve. And if the defendant had consented to 
the altered terms without any inducement being held out 
to him by the plaintiff, hig liability for commissions would 
‘ be unquestionable. But in the instant case we have the 
additional element of persuasion or inducement utilized 
by the plaintiff to overcome the defendant’s objections to 
the altered terms, in the form of an express promise to 
relieve the defendant of any liability to him if Baker did 
not perform. The question is whether such a waiver, not 
in writing, under the accompanying circumstances of in- 
fluence exerted upon the defendant to overcome his resis- 
tance and induce him to execute a contract that he would 
not otherwise have entered into, will operate to modify 
the plaintiff’s right to commissions under the written brok- 
er’s contract. 

Aside from the special circumstance that the writing 
Was one within.the statute of frauds, we should instantly 
say that the situation presented was such as general con- 
siderations of equity ought to preclude the plaintiff from 
taking advantage of. Yielding to the influence of the 
plaintiff’s offer to waive commissions if the purchaser 
failed to perform, the defendant waived the terms upon 
which he had the right to insist and entered into a contract 
which, within a week, the purchaser expressly repudiated 
and refused to fulfil. Will the fact that the contract was 
within the statute of frauds prevent its subsequent oral 
modification under circumstances which, in the case of 
a contract not within the statute, would estop a party to it 
from denying the modification? 

In Simonton, Jones & Hatcher v. Liverpool, London 
& Globe Ins. Co., 51 Ga. 76, the following rule is an- 
nounced: “Equity will not allow the statute of frauds to 
be used as an instrument of fraud, and will decree specific 
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performance or hold the maker of a parol contract estopped 
from denying it when the other party, by virtue of it, and 
under and in pursuance of it, has so far acted ag that it 
would be aiding in a fraud to permit the contract to be 
repudiated. And what equity would do, our courts of law, 
under proper allegations, will also do.” When applied 
to this case, the rule would mean that if the plaintiff, by 
his conduct in assuring the defendant that he would be out 
nothing in commissions if Baker failed to perform, lulled 
the defendant into a sense of security, induced him to 
abandon objections upon which he had the right to insist, . 
and persuaded him to make a contract that he would not 
otherwise have entered into, equity would not permit the 
plaintiff to repudiate his oral agreement on the ground of 
the statute of frauds. 

Gerard-Fillio Co. v. McNair, 68 Wash. 321, is a case in 
which the facts bear considerable similarity to those in the 
instant case. There the broker, in order to overcome the 
objections of his principal to a certain proposed exchange 
which was not according to the terms prescribed in his 
written authority, consented, in lieu of the agreed com- 
mission, to accept a sum of money and the conveyance of 
certain lots. The principal thereupon entered into the ex- 
change, the properties changed hands, and the principal 
paid the sum of money and tendered conveyance of the lots 
to the broker. The latter accepted the money but refused 
the lots, and sued for the remainder of his commissions 
under the original contract, claiming, as does the plaintiff 
in the instant case, that the oral modification as to his 
commissions was invalid with respect to a contract within 
the statute of frauds. The court held the oral modifica- 
tion binding because the broker “not only induced the ap- 
pellants to pay it the sum of $200, but it induced the ap- 
pellants to enter into an exchange of properties which it 
would not have entered into had the modified agreement 
not been made.” In that case the decision was based part- 
ly upon the fact that the exchange of properties had been 
effected and part of the commission paid and accepted and 
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the remainder tendered under the contract as modified, and 
partly upon the rule that the broker was estopped by his 
conduct; but the existence of the latter rule was recog- 
nized. 

It has been held in some cases that the subsequent oral 
modification of a contract required by the statute to be 
in writing is invalid unless it appéars that the parties 
afterwards executed and performed the contract as modi- 
fied. In such cases they would have estopped themselves 
from questioning the modification by their subsequent con- 
duct'in acquiescing in and accepting the contract as modi- 
fied, evidenced by their performance of it. Such was the 
holding of this court with reference to the oral modification 
of the rental stipulated in a written lease, whereby a de- 
creased rental was paid and ney Bouman v. Wright, 
65 Neb. 661. 

‘In the instant case, however, the contract as orally modi- 
fied does not, under the defendant’s pleading and offered 
proof, rest upon estoppel arising from the subsequent ac- 
quiescence of the parties in it, but upon estoppel arising 
from the precedent conduct of one of the parties in in- 
ducing the other to change his position in reliance upon 
it. According to his theory, the defendant was acting 
upon the commission contract as orally modified, when he 
signed the contract with Baker; under the plaintiff’s 
theory, on the contrary, in signing that contract, the de 
fendant was acting upon the original unmodified commis- 
sion contract. The making of the contract with Baker was 
not, therefore, an act so distinctly referable to the modi- 
fied commission contract as clearly to mark it as an act 
of performance of that contract, as distinguished from an 
act in performance of the original contract. Thus, the 
alleged oral modification cannot be held valid on the theory 
of subsequent performance, unequivocally recognizing and 
executing the contract as modified, but only, if at all, upon 
the theory of estoppel arising from the precedent conduct 
of the plaintiff. 
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There is no reason, in our opinion, why a party to a 
contract within the statute of frauds may not be estopped 
by his conduct from disputing a subsequent oral modifica-_ 
tion of it to the same extent as a party to any other con- 
tract. Itisa principle of equity, superior to any technical 
or artificial legal rules, which takes effect whenever the 
assertion of such a rule would result in perpetrating or 
ratifying a fraud. We therefore conclude that the defend- 
ant was entitled to introduce evidence in support of the 
averments of his answer, and that there was, in his plead- 
ing as well as in the preliminary questions propounded to 
his witnesses, a sufficient foundation for his offered proof. 

Another contention of the defendant is that the contract 
with Baker was so ambiguous with regard to the value at 
which the land in Perkins county was to be taken in the 
transaction as to indicate a mutual mistake which would 
render that contract unenforceable. The defendant cove- 
nanted to take this land at $3,350 and to assume a mort- 
gage on it for $650. He contends that the figures should 
have been $4,000, as the amount at which the land was to 
be valued. We are convinced by our examination of the con- 
tract, however, that the value intended was $4,000, and 
this is disclosed by reading all the provisions of the con- 
tract together. 

The defendant, moreover, cannot be heard to say that 
the contract was void because of an erroneous recital there- 
in, since it appears from the record, independently of the 
contract, that he intended to take the land at $4,000, and 
that the alleged error in the contract did not mislead or 
injure him. 

Because of error in the rejection of offered evidence, as 
aforesaid, we recommend that the judgment of the court 
below be reversed and the cause remanded. 


Per CurtIAM. [For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, and-this opinion is adopted by and 
made the opinion of the court, 

REVERSED. 
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. HARRY W. EKBERG, ADMINISTRATOR, APPELLEE, V. FRED C. 
LANCASTER, APPELLANT. 


Firep DecemMsBer 31, 1920. No. 21223. 


1. Partnership: DEATH oF PaRTNneR: RIGHT of SURVIVOR To ASSETS. On 
the death of a partner, the partnership assets, both real and per- 
sonal, pass to the surviving partner, and he is entitled te the pos- 
session thereof, and to hold the same for the purpose of paying the 
firm debts and the residue for the benefit of himself and the estate 
of the deceased partner. 


: CONVERSION oF ASSETS BY SURVIVOR: REMEDIES: If, 
‘however, instead of gathering the assets, paying the debts, wind- 
ing up the business and distributing the surplus, he converts the 
assets to his own use and mingles the proceeds with his own 
funds or commits such acts in relation to the same that they are 
wasted or dissipated, a court of equity may give appropriate relief. 
The partnership creditors or the administrator of the deceased 
partner may, ia such case, obtain the appointment of a receiver and 
an accounting of the partnership affairs. 


AppEAL from the district court for Adams county: 
WILLIAM C. Dorsey, Jupcr. Affirmed. 


J. E. Willits, for appellant. 


_ Stiner & Boslaugh, 8S. A. Dravo and W. M. Whelan, 
contra. 


TIBBETS, C. 

Action by plaintiff as administrator of the estate of a 
deceased partner against the defendant, the surviving 
partner, for an accounting and for the appointment of a 
receiver of the partnership assets. Decree and judgment 
for plaintiff. Defendant appeals. 

The plaintiff is the administrator of the estate of Nels 
H. Kronquest who, prior to his death on the 31st day of 
October, 1918, was a resident of Phelps county, Nebraska, 
and who at the time of his death was the senior member of 
the copartnership doing business under the firm name and 
style of Kronquest & Lancaster Auto Company, the junior 
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member of said copartnership being the defendant herein. 
The partnership was formed for the purpose of dealing in 
automobiles and automobile accessories, and their places 
of business were located in the city of Hastings, Nebraska, 
and the city of Holdrege, Nebraska. The petition in this 
action was filed on the 8th day of March, 1919. 

The grounds on which the plaintiff seeks relief are: 
That at the time of the death of Kronquest the assets of 
the firm amounted to about $40,000 and the liabilities about 
$50,000; that defendant refused the plaintiff access to and 
examination of the books of the firm kept at Hastings, or 
any statement of the transactions of the firm at Hastings, 
which was under the special tare and management of de- 
fendant; that the total assets of the firm were less than 
its liabilities; that the estate of the deceased partner is 
liable for the debts of the firm and that claims of the 
creditors of the copartnership have been filed against the 
estate; that the said defendant is insolvent; that defend- 
ant has neglected and refused to make an accounting to 
the plaintiff as administrator, though requested so to do; 
that defendant has converted the good will and the assets 
of the firm at Hastings to his own use, and is conducting 
the business at Hastings in his own name and for his own. 
benefit, and has commingled and intermingled hig own 
property and business with that of the copartnership; that 
he has not paid nor made any provision for paying the 
debts of the firm; that defendant is charging the said firm 
- $150 a month for his services; that an advantageous offer 
has been made to the defendant for the assets of said firm, 
which he refuses; that defendant has sold and disposed of 
some of the assets of said firm and converted the proceeds 
to his own use; that defendant:devotes his entire time and 
efforts to his individual business, and disregards and neg- 
lects to settle up the partnership business. Plaintiff prays 
for an accounting and the appointment of a receiver. 

To this petition the defendant makes.a special appear- 
ance, and therein insists that the plaintiff does not come in 
with clean hands, in that the plaintiff has taken and keeps 
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the defendant out of the possession of the assets of the 
copartnership, thereby preventing defendant from closing 
up said copartnership. This special appearance was over- 
ruled, and upon hearing a receiver was appointed. De- 
fendant then filed objections to the bond of the receiver 
and motion to vacate the order appointing a receiver, both 
of which were overruled by the court. 

The first question that presents itself to us is: Did the 
court have the power under the statutes of this state to 
appoint the receiver for the assets of the copartnership 
upon the death of one of the partners? Upon the solution 
of this question will determine the controversy whether or 
not the petition stated facts’sufficient to warrant the court 
in overruling the defendant’s appearance. 

The following propositions are supported by ample and 
‘well-considered authorities: First, a partnership is dis- 
solved by the death of one of the partners, under ordinary 
circumstances; second, the administrator of the estate of 
a deceased partner has no immediate right of possession in 
the assets of the firm; third, it is the duty of the surviving 
partner to wind up the business of the firm as soon as the 
circumstances will permit, and in so doing has the power 
to sell and transfer the assets of the partnership, includ- 
ing choses in action. In fact, the surviving partner, 
for the protection of such interest as he may have in 
the partnership and to secure himself from future liabil- 
ity for the payment of the partnership indebtedness, acts 
as a trustee for the interest of the estate of the deceased 
partner himself, and the creditors of the copartnership, 
and will be held to an accounting to the executor or ad- 
ministrator of the estate of the deceased partner, and as 
such trustee will, by the trust imposed, be held to a strict 
accountability. Tn view of the foregoing, can the surviv- 
ing partner be deprived of this trust and the right of pos- 
session over the assets of the copartnership, and their dis- 
position, for the purpose of closing up the partnership busi- 
ness? The possession and contre ol of the partnership as- 
sets and business has been universally recognized to be 
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vested in the surviving partner. Clark v. Fleischmann, 81 
Neb. 445. And the rule is based upon sound reason and a 
desire to maintain the'rights of all interested parties, in- 
cluding creditors, and unless there has been committed 
some flagrant act on the part of the surviving partner in 
violation of his trust, the extraordinary remedy of the ap- 
pointment of a receiver should not be resorted to. We 
are of the opinion that where the surviving partner, within 
-a reasonable time, fails to settle the copartnership affairs, 
misappropriates partnership assets and converts them to 
his own use, a court of equity may interpose and give such 
relief as may seem necessary in the premises. 

In the case of Russell v. McCall, 141 N. Y. 487, the 
court of appeals of that state held: “While, upon the 
death of one of two copartners, the successor hag the legal 
title to the firm assets, he does not become the full and 
absolute owner thereof, but holds them charged with a 
duty to pay the firm debts and to dispose of the residue 
for the benefit of himself and the estate of the deceased 
partner, and when, instead of gathering the assets, paying 
the debts, winding up the business and distributing the 
surplus, he misappropriates them and converts them to 
the use of himself and others, he is so far guilty of a breach 
of trust that a court of equity may give appropriate re- 
lief.” This rule is supported by a long line of decisions. 
30 Cyc. 623; Emerson v.’ Senter, 118 U. S. 3; 4 Pomeroy, 
Equity Jurisprudence (4th ed.) sec. 1503; Afiller v. Jones, 
39 Ill. 54. It is not necessary to multiply authorities on 
this branch of the case to the effect that equity may in- 
terpose in cases of this character, and defendant has not 
cited us to any authorities holding the contrary. The fact 
that the surviving partner is entitled to the possession 
of the assets and to settle up the partnership business sure- 
ly does not give him authority to convert the assets to his 
own use and benefit, or to squander the same. The credi- 
tors and parties interested in the deceased’s estate have 
some rights; if their legal rights are inadequate, a court 
of equity can alone afford them relief. The challenge of 
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the defendant to the jurisdiction of the court as to the 
sufficiency of the petition was, in our opinion, without 
merit. 

We now come to the question of the facts in the case. 
Plaintiff had, as we have indicated, filed a petition alleg- 
ing facts which, being duly confirmed by proof, would en- 
title him to the relief prayed for. The principal grounds 
on which plaintiff relies to sustain his contention are: 
First, the defendant is insolvent; second, that he is en- 
gaged in conducting his own business and neglects that of 
the partnership; third, that the defendant made no effort 
for five months after the death of Kronqnest to close up 
the business although he was offered the full purchase 
price for the goods; fourth, defendant converted funds of 
the partnership to his own use and benefit; fifth, for the 
refusal to allow the plaintiff, as administrator, access to 
and examination of the books of the firm. There were 
other allegations of the same nature, but they were inci- 
dental and embraced in the above. Evidence was present- 
ed to support plaintiff’s allegations. We have examined 
the record and in the main we find that the contentions 
Were substantiated by the testimony. The defendant of- 
fered no evidence in denial, but apparently relied on his 
objections to the petition. Defendant has raised the ques- 
tion that the position taken by the plaintiff does not put 
him in the category of those “who seek equity must do 
equity, and come into court with clean hands.” ‘This, no 
doubt, refers to the action of the plaintiff in refusing pos- 
session of the cars at Holdrege. We find no such violation 
of the maxim that the application of it would deprive plain- 
tiff of his remedy herein. At the time the demand was 
made the Holdrege place of business was the principal 
place of business of the company; at their Hastings house 
they had no storage facilities. Further, it was manifest 
at that time that defendant was not trying to do what the 
law contemplates he should have done—closed up the busi- 
ness aS soon as consistent. And it became the duty of 
plaintiff as trustee of the estate to prevent the copartner- 
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ship assets from being wasted. Finally, the placing of the 
assets in the hands of a receiver is, in effect, placing them 
in the hands of the court, and the plaintiff receives no 
personal benefit therefrom, but simply acts to preserve 
the property. . 

We find that the court did not abuse his discretion in 
his order appointing the receiver, and that the record 
shows no reversible error, and therefore recommend that 
the judgment of the district court be affirmed. 


Per CurtaM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 
this opinion is adopted by and made the opinion of the 
court. 

; ° AFFIRMED, 
Dorsey, C., not participating. 


FuLTON Motor TRUCK COMPANY, APPELLANT, V. GORDON 
FirE-PROOF WAREHOUSE AND VAN COMPANY, DEFEND- 
ANT: WALSH BROTHERS ET AL., INTEVENERS, APPELLEES. 


FyLep DEcEMBER 31, 1920. No. 21159. 


Sales. ‘When goods are transferred by one person to another for 
sale and disposition by the latter, the question whether the rela- 
tion of the parties is that of principal and agent, or of vendor 
and vendee, is determined by the nature of the transaction, and not 
by the name which they give to it. If in such case the transferee 
cupon delivery to him acquires absolute dominion over the goods, 
with the right to sell and dispose of them at such prices and upon 
such terms as he shall see fit, and becomes bound to pay a stip- 
ulated sum for them, either at a specified time or upon the hap- 
pening of any future event, as, for instance, when he shall have 
sold them, he becomes the purchaser of the same and the title 
thereto at once passes to him.” Buffum v. Descher, 1 Neb. (Unof.) 
736, followed. 


APPEAL from the district court for Douglas county: 
WILLis G. SEARS, JUDGE. Affirmed. 
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Stout, Rose, Wells & Martin, for appellant. 


J. O. Detweiler, Sutton, McKenzie, Cox & Harris and 
Gaines & Van Orsdel, contra. 


CAIN, C. 

This was a replevin action to recover two motor trucks 
of which plaintiff claimed to be the absolute owner. At 
the time the suit was begun the trucks were in storage in 
the warehouse of the Gordon Fire-Proof Warehouse and 
Van Company, which is the nominal defendant, but claims 
no interest in the trucks. The real defendants are the in- 
terveners, Walsh Brothers, who claim one truck, and Ethel 
J. Cannon, as administratrix of the estate of Harry H. 
Cannon, deceased, who claims the other truck. The Gordon 
Fire-Proof Warehouse and Van Company is therefore 
eliminated from the case. ' Verdict and judgment for in- 
terveners, and plaintiff appeals. 

The plaintiff, Fulton Mctor Truck Company, was a 
manufacturer of motor trucks at Farmingdale, Long Is- 
land, New York, and Harry H. Cannon was the “distribu- 
tor” of its trucks at Omaha. On February 28, 1918, Daniel 
P. Walsh, a member of the copartnership of Walsh Bro- 
thers, came to Omaha and paid Cannon $500 in cash and 
$3,421.99 by check to cover the cost of two cars and three 
trucks. The trucks which Walsh Brothers then expected 
to get from Cannon were three 1918 model Fulton trucks, 
but they never got any of that model. On August 23, 1918, 
however, Cannon gave Walsh a warehouse receipt for a 
1917 model of this truck, which is the one in controversy 
between this intervener and the plaintiff. Previous to that 
Cannon had repaid Walsh part of the money. This 1917 
model truck which Walsh received was one described in 
the following instrument: ‘Alay 27, 1918. It is under- 
stood and agreed that the four Fulton chassis which I now 
have in my possession, Nos. 815, 822, 776, 910, and 911, 
are the exclusive property of the Fulton Motor Truck 
Company, and are held by me on consignment. I agree to 
remit to said Fulton Motor Truck Company $3,914 on the 
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sale of said trucks. (Signed) H. H. Cannon.” When 
Cannon signed the foregoing instrument, the truck in con- 
troversy, together with the others, was delivered to him at 
Omaha. , 

The only assignments of error relate to the giving and 
refusing of instructions to the jury. The complaint is 
that the court should have submitted to the jury the ques- 
tion of whether Walsh Brothers had actual notice of the 
instrument above set out. It is conceded that they had no 
coustructive notice thereof. Appellant’s position is that 
by this instrument it retained title to the truck, but the 
trial court refused to adopt that theory. The construction 
of the contract was, of course, for the court, and if the 
trial court’s construction of this instrument was correct, 
it disposes of appellant’s assignments of error on this 
branch of the case. 

The contract should be construed as a whole, of course, 
giving meaning to its several parts in an effort to arrive 
at the intention of the parties. In this connection it is 
to'be observed that the contract under consideration con- 
templates a sale by Cannon of the trucks therein described. 
The idea is not to be entertained that the sale contemplated 
was to be other than a yalid sale conveying good title to- 
the vendee. Possession of the trucks went to Cannon, 
then, with full power to sell the same. The sale of the 
trucks was the very purpose to be accomplished, and if 
Cannon did not have power to sell them, then this purpose 
would be defeated and the whole transaction an empty 
thing. Possession and power to sell the trucks having gone 
to Cannon under the instrument above quoted, it cannot 
be thought that the parties intended that the title should 
remain in the plaintiff. Our conclusion is supported by 
the following decisions of this court: Yoder v. Haworth, 
57 Neb. 150; Bujfum v. Descher, 1 Neb. (Unof.) 736; and 
by the recent case of Maurer v. Featherstone, ante, p. 72. 
In the case of Buffum v. Descher, supra, this court made 
use of language which we think peculiarly applicable to 
the case at bar. It is as follows: “If the goods are de- 
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livered to the ‘consignee’ under such circumstances as to 
confer upon him absolute dominion over them and he-be- 
comes bound to pay a stipulated price for them at a cer- 
tain time or upon the happening of any future event, the 
transaction amounts to a sale and delivery, and the title 
passes to him.” We hold that, under the contract quoted 
herein and the delivery to Cannon of the trucks therein 
described, he became the absolute owner thereof. It fol- 
- lows that he had full power to sell the same to Walsh 
Brothers. We think the conclusion to which we have ar- 
rived disposes of all of the appellant’s contentions on this 
branch of the case. Appellant suggests that Cannon trans- 
ferred the trucks to Walsh for an antecedent debt and 
therefore there was no valid consideration. Ags we have 
held that Cannon had power to transfer title to the trucks 
to Walsh, the consideration becomes immaterial. 
* As to the controversy between plaintiff and the inter- 
vening administratrix of the Cannon estate there is no 
question of the identity of the truck replevied being one 
of these covered either by the instrument first herein 
quoted or by one identical thereto. It seems that Walsh 
died in October, 1918; that before his death he had ar- 
ranged with a firm in Sundance, Wyoming, to sell it to 
them for $1,830.25 by putting a body and cab upon it. 
This he did at an expense of $141.92, and as it was still in 
Cannon’s possession at the time of the beginning of this 
action, he or his estate had a lien upon it under section 
3841, Rev. St. 1913. Plaintiff made no tender of any 
amount to satisfy this lien, and so the intervening adminis- 
tratrix had a special interest in the truck at the time the 
action was commenced. We do not think, however, that 
the question of the lien is material, for the reason that we 
think title to the truck passed to Cannon, and thereafter 
the relation between him and the plaintiff was that of 
debtor and creditor. 

We find no error in the record, and we recommend that 
the judgment of the district court be affirmed. 
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Perr Curiam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 
this opinion is adopted by and made the opinion of the 
court. 

AFFIRMED, 


- CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1921. 


MAUDE M. SMOKE, SPECIAL ADMINISTRATRIX, APPELLEE, V. 
Lare H. Carter, APPELLANT. 


Firep January 19, 1921. No. 21125. 


1. Evidence: ADMISSIBILITY: EVIDENCE ON CoRONER’s INQUEST. On the 
trial of a suit based on section 1428, Rev. St. 1913, for the wrong- 
ful killing of plaintiff’s husband, it is not error to permit plain- 
tiff to read in evidence part of the testimony given by defendant 
at the coroner’s inquest held upon the body of deceased, where 
defendant is permitted to read in evidence so much of the re- 
mainder of such testimony as relates to- the subject covered by 
the testimony read in evidence by plaintiff. 


2. Trial: Instructions. The rulings of the trial court on the in- 
structions outlined in the opinion held free from error. 


Appnan from the district court for Lancaster county : 
LeonarD A. FLANSBURG, JuDGE. Affirmed. 


Holmes, Chambers & Mann, for appellant. 
Wilmer B. Comstock, contra. 


Morrissey, C. J. 

Plaintiff, as administratrix, in behalf of herself and her 
two minor children, recovered a judgment for $5,000 
against defendant for the negligent and wrongful act of 
defendant in causing the death of her husband, Walter D. 
Smoke. The action was based on section 1428, Rev. St. 
1913, which reads: 

“VVhenever the death of a person shall be caused by the 
wrongful act, neglect, or default, of any person, company 
or corporation, and the act, neglect, or default is such as 
would, if death had not ensued, have entitled the party 
injured to maintain an action and: recover damages, in 
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respect thereof, then, and in every such case, the person 
_who, or company or corporation which would have been 
liable if death had not ensued, shall be liable to an action 
for damages, notwithstanding the death of the person in- 
_Jured, and although the death shall have been caused un- 
_ der such circumstances as amount in law to felony.” 

Plaintiff alleged that defendant unlawfully and wrong- 
fully shot and killed the deceased. Defendant by his 
answer alleged that, after he had retired, on the evening 
of the shooting, his wife heard a noise outside their house, 
and in looking out of the window she discovered a man; 
that she became frightened and screamed ; that in response 
to her cry of alarm defendant arose from his bed, pro- 
cured an automatic revolver, and going to an open window 
observed a man close to the side of the house and approach- 
ing the window; that defendant fired at the man for 
the purpose of driving him away; that defendant did not 
know the purpose of the man in being upon defendant’s 
premises; and denied that he used more force than neces- 
sary to expel him therefrom, and to prevent him from 
entering the home; that deceased in entering upon defend- 
ant’s premises was a trespasser, and “acted in a manner 
unlawful, wilful, and malicious, and by so doing cansed 
defendant and his wife great fear and greatly excited 
and terrorized them; and that defendant in his excite- 
ment and through fear, caused by deceased’s presence, 
believed that deceased had evil designs upon some one of 
his family, or wilful, malicious, and felonious designs.” 
Defendant denied that he entertained malice toward de- 
ceased, and alleged that he was fully warranted and justi- 
fied in what he did. 

The evidence shows that deceased was a man of good 
reputation, 39 years of age, engaged in the United States 
railway mail service, residing with his wife and two 
children in the same general neighborhood where defend- 
ant resided. No tronble between the families is shown to 
have existed, if, in fact, it appears they were even ac- 
quainted. On May 15, 1918, after defendant had retired, 
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he was aroused by his wife’s screams, she stating that 
there was a man outside the bedroom window, which was 
open. Defendant arose from his bed, procured his re- 
volver, went to the window, and seeing deceased outside 
of the house fired at him through the window. Deceased 
at once turned and ran toward the alley. Defendant 
jumped through the open window and pursued deceased 
toward the alley, shooting at deceased as he fled. De- 
ceased ran up the alley for some distance, followed by 
defendant. Defendant says: “He turned out of the alley 
and then went north and stumbled over a fence there. 
* # * TI stumbled over the fence, too. * * * I shot 
twice after I got out of the window, and I hollered ‘stop’ 
just the minute I hit the ground. * * * He kept on 
running, and IJ fired two more shots, and then I chased him 
up the alley as fast as IT could go. * * * J hollered again 
after him to stop, going up the alley, but he never stopped, — 
and we possibly ran 50 yards up the alley, and he turned 
to his left, and just after he turned to his left he fell. 
I thought possibly he just stumbled, but he got up and ran 
again; but I followed and fell over the chicken fence. 

* * * But I gained my feet again and started after 
him again. He possibly ran, I should judge, 12 or 15 
yards, and he fell again, and there wag another fence 
there, and I shot twice as he hit the fence, and when he 
fell over the fence he said, ‘Don’t shoot any more,’ he said, 
‘You’ve got me,’ he said, ‘I am dying; call a doctor.’ And 
I said, ‘Don’t you move; if you move I will shoot again; 
I am holding the gun right on you,’ and he said, ‘I will not 
move; you have got me.’ ” 

Defendant was armed with a five-chamber automatic 
revolver. Every chamber was discharged; four bullets 
took effect in deceased’s body, and from these wounds he 
died. Aside from the amount of the verdict, in case of 
recovery, the only question for the jury to determine was: 
Did the death of deceased result from the wrongful act, 
neglect or default of defendant? 


Vou. 105] JANUARY TERM, 1921. 523 


Smoke v. Carter. 


Appellant first complains of the ruling of the trial court 
in permitting counsel for plaintiff to read in evidence 
part of the testimony given by defendant at the coroner’s 
inquest held over the body of the deceased, and in this 
connection contends that defendant was denied the privi- 
lege of reading the remainder of defendant’s testimony 
given on that hearing. This contention is not supported by 
the record, When plaintiff offered to read in evidence part 
of defendant’s testimony given at the coroner’s inquest, 
counsel for defendant objected to the reading of part of it, 
but stated that he did not object to having it all read. 
Whereupon the court ruled that the admissions which were 
against interest might be read, and that defendant might 
read any part of the testimony that pertained to what 
plaintiff read. The bill of exceptions shows that counsel 
for defendant was permitted to read, and did read, so 
much of that testimony as pertained to the statements read 
on behalf of plaintiff. This being true, there was no error 
in the ruling of the court on the admission of the evidence. 

Instructions given by the court are criticised, especially 
instruction No. 6. By this instruction the couré told the 
jury that the killing of deceased was such a wrongful 
act on the part of defendant as would entitle plaintiff 
to recover damages, unless the act might be justified or 
excused; that, should the jury find defendant justified, 
the finding should be in his favor; but, if they found he 
was not justified, the verdict should be for the plaintiff. 
By instruction No. 4 the court had already told the jury 
that the burden of proof was upon plaintiff to prove that 
deceased was killed by the wrongful or uulawful act of 
defendant, and that defendant was not justified in killing 
the deceased. It is claimed that these instructions are in 
conflict. We do not find it so. The rule is well established 
that instructions must be construed together, and when 
this rule is applied there is neither conflict nor confusion in 
the instructions. It is said that instruction No. 5 is in con- 
flict with instruction No. 6. Instruction No. & merely applies 
the law as laid down in the section of the statutes here- 
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tofore quoted to the facts in this case. Finally, appellant 
claims that the court erred in refusing to give instruction 
No. 10 requested by defendant. This instruction would 
have told the jury that, if defendant fired the fatal shots, 
believing his action to be necessary to prevent burglary 
or some other offense against himself, his family or his 
property, he would not be civilly liable for th. death of 
deceased, although the attempt to commit burglary or other 
offense did not exist, and deceased was upon defendant’s 
premises for some other purpose, providing the circum- 
stances were such that other reasonable men would have 
been likely to be mistaken as to the purpose of deceased. 
First, it may be said that there is total lack of evidence 
tending to show a felonious intent on the part of deceased, 
unless it is to be said that the mere fact that he walked 
_upon defendant’s uninclosed lot in the nightime is to be ac- 
cepted as some evidence of an intent to commit an unlaw- 
ful act. But by instructions 7, 8, and 9, given by the court 
on its own motion, the court properly defined the right 
of defendant to protect his home and his family against 
assault. By these instructions defendant was given the 
benefit of the substance of the instruction offered so far 
as it was applicable to the issues. | 
In addition to the foregoing assignments, appellant 
complains of the opening statement of counsel for plain- 
tiff to the jury. This statement is set out in full in the 
bill of exceptions, but we are unable to find where counsel 
‘ transgressed the rules of propriety. Finally, it is said that 
the court erred in denying a new trial on the ground of 
newly discovered evidence, but the showing is not in the 
bill of exceptions, and is therefore not before us. There 
is no substantial contradiction in the evidence; the rulings 
of the court are free from error, and the judgment is 
AFFIRMED. 


FuANSBURG, J., not sitting. 
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WILLIAM SCHREINER, APPELLEE, v. Tep J. SHANAHAN BT 
AL., APPELLANTS. 


Firep January 19, 1921. No. 21187. 


1. Sales: Contract: INDEFINITENESS. An alleged contract of sale of - 
cattle in which the purchaser agrees to pay for the cattle “the best 
price obtainable” is so indefinite and uncertain as to be unen- 
forceable. 

2. Chattel Mortgages: CoNnvERSIoN: Limrrations. If a mortgagee 
wrongfully takes possession of mortgaged chattels before maturity 
of the mortgage and without consent of the mortgagor, the latter 
is under no present obligation to seek to repossess himself of the 
chattels or to take other steps affirmatively indicating nonconsent, 
and he is entitled to bring his action for the reasonable value’ of 
the property unlawfully taken within the four years allowed by 
the statute of limitations in such cases, . 


ConsENT: INsTRUCTIONS. Defendant, mortgagee, 
relied upon certain written instruments as showing consent of 
the plaintiff, mortgagor, to take and sell the mortgaged property 
at private sale before maturity of the mortgage. Plaintiff testi- 
fied that if he signed such instruments it was done while he was 
mentally incompetent by reason of excessive intoxication produced 
and induced by defendant. The court instructed the jury, in 
substance, that, if this was found to be the fact, then plaintiff 
would not be bound by such instruments. Held, not erroneous. 

4. Evidence: HanpwrITING Expert: Cross-ExaMINATION. It is not 
erroneous to refuse to allow an expert upon handwriting to be 
cross-examined as to the genuineness of the signatures of another 
than the witness as to whose signatures he was examined in 
chief, where the genuineness of such other signatures is an ele- 
ment which was required to be established by the cross-examining 
party in order to sustain his defense, and as to which he might 
have made the witness his own. 


AprEsAL from the district court for Douglas county: 
CuarLtes Lesliz, Jupce. Affirmed. 


Murphy & Winter, for appellants. 


Benjamin S. Baker and William R. Patrick, contra, 
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Letrron, J. 

This is an action for conversion. In the first count the 
plaintiff alleges the execution of a chattel mortgage to the 
defendant bank on 26 head of heifers, 100 tons of hay, and 
150 tons of ensilage, to secure the sum of $1,500 due Febru- 
ary 1, 1916, and that defendants before the mortgage was 
due, and without default on his part, or any reason for the 
same wrongfully took possession of and converted to their 
own use 26 head of cattle covered by the mortgage, and 
certain other property described in the petition not covered 
by the mortgage. 

The second count alleges that the defendants purchased 
a note payable to one Wiley secured by a chattle mortgage 
upon property described in the petition, which note was 
due December 29, 1915; that about December 10, 1915, 
without cause and without default in the condition of 
the mortgage, the defendants took possession and converted 
the property described in the mortgage, and in addition 
thereto took 29 head of pigs and 29 tons of alfalfa hay be- 
longing to plaintiff. 

The defense to the first count is that the defendant Shan- 
ahan, who is the president of the defendant bank, was in- 
formed that, plaintiff was trying to sell some of the mort- 
gaged property; that he went to the farm with one Cohn, 
and that plaintiff on December 8, 1915, sold the cattle cov- 
ered by the mortgage to Cohn, with instructions to pay 
the proceeds to the bank to apply on the debt; that the con- 
tract was in writing; and that the cattle were taken away 
under the contract, and with the knowledge and consent 
of plaintiff; and that the proceeds of the sale were applied 
on the indebtedness as directed. 

The defense to the second cause of action, in substance, 
is that defendants learned of.some suspicious circumstances 
with reterence to the killing of certain hogs described in 
the Wiley mortgage, and of the selling of others without 
the consent of the mortgagee, and it was then agreed by 
- plaintiff that he would sell to Cohn 50 tons of hay, the 
proceeds to be applied on the mortgage debt, and that 29 
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tons were delivered and so applied, and, further, that plain- 
tiff authorized the defendant in writing to take possession 
of the property described in the Wiley mortgage and to sell 
the same at private sale at the best price obtainable, waiv- 
ing notice, foreclosure, or public sale, and credit the amount 
upon the indebtedness to the bank; and that this was done. 


The reply sets up that on December 8, 1915, Shanahan 
came to plaintiff’s farm with Cohn, brought liquor with 
him and plied him with it until he became so drunk that he 
was incapable of doing business or entering into a valid con- 
tract; that he did not knowingly sign a contract with re- 
spect to the cattle, or any other property, nor consent to 
the cattle being taken away. He makes the same allega- 
tions with respect to the contract and sale of hay to Cohn, 
and explains that one of the hogs described in the second 
mortgage was butchered because it had been injured and 
had to be killed, and he so advised Shanahan and offered 
to pay for the hog. He denies that he ever waived notice, 
foreclosure, or public sale, denies the other allegations of 
the answer, and says that, if any such writing exists and 
bears his signature, it was obtained while he was wholly 
deprived of his reason and understanding by intoxication. 
The jury found for the plaintiff in the sum of $1,358.81. De- 
fendants appeal. 

The evidence is very voluminous and is in conflict on 
almost every material point. It is evident that the trans- 
actions between the parties were very loosely conducted, 
and it is also evident that there are some circumstances 
shown by the defense which tend to cast much doubt upon 
some parts of Schreiner’s testimony. It is wmnecessary and 
_ impracticable to make a detailed statement of the evidence. 

It is sufficient that the evidence on behalf of the plaintiff 

tends to support the allegations of his petition and reply, 

and that on behalf of defendants to sustain the allegations 

of the answer. The jury, however, gave the greater cre- 

dence to that on behalf of plaintiff, and we must accept 
_ their finding in this respect. 
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The first assignment of error is that the court erred | 
in its instruction to the effect that, if Schreiner was so 
drunk that he did not understand the various instruments 
he signed and had not sufficient mental capacity to reason- 
ably understand the nature of the transaction, this was 
a defense. It is argued that the court should have gone 
- further and instructed that the contract was voidable 
only, and if Schreiner, when he became sober, acquiesced 
expressly or impliedly in the transactions, and did not 
repudiate them, he would be bound by whatever agreement 
he made. The facts are undisputed that the defendants 
took possession of the mortgaged property before the mort- 
gages were due. They contend that they took the property 
with the consent of Schreiner, and that part of it was sold 
to Cohn by Schreiner himself. 

Three papers have been introduced in evidence to estab- 
lish the existence of such a sale. These bear date December 
8, 1915. The first one recites that William Schreiner 
and 8. L. Wiley have sold to Louis Cohn 44 tons of alfalfa 
hay, described as second cutting, at $10 a ton, and 6 tons 
of alfalfa hay, described as third cutting, at $12 a ton. 
Apparently written with a different pencil appears on the 
face of this instrument: “The above described hay to be 
accepted and sold on a commission basis of 50 cents per 
ton.” This instrument is signed by Cohn and Schreiner in 
presence of Shanahan, but is not signed by Wiley. 

The second instrument recites that Schreiner agrees “to 
sell and deliver to the said Louis Cohn twenty-six (26) 
head of heifers branded O in left ear, and ten (10) head of 
steers branded O in left ear, and the said party of the first 
part covenants and agrees to pay to said party of the second 
part for the same, the sum of for the best price obtainable.” 
This is also signed by Schreiner and Cohn, with Shanahan 
as a witness. It will be observed that this instrument 
lacks definiteness as a contract. If understood literally, 
it means that Schreiner sells to Cohn for whatever 
Cohn is willing to pay. We think such a contract is unen- 
forceable. It is entirely indefinite and uncertain as to 


Vou. 105] JANUARY TERM, 1921. 529 


Schreiner v. Shanahan. 


price, or, if it can be considered as referring to the price 
at some market, it fails to fix either time or place. With 
respect to the 26 head of heifers described in this instru- 
-ment, defendants can assert no rights thereunder, and 
unless the evidence established to the satisfaction of the 
jury that Schreiner actually sold and delivered this proper- 
ty to Cohn for an agreed price, and that Cohn paid the 
proceeds to the mortgagee, defendants must account for the 
actual value of this property. But even if Schreiner con- 
sented to the taking of the property described in the first 
mortgage, it is not shown that he waived foreclosure under 
the statute, and, since the statute was not followed as to 
notice or public sale, the defendants are liable to account 
to him for the reasonable value of the property taken. 
Of course, this does not refer to the hay which he admits 
was actually sold to Cohn. Mere silence or inaction of a 
mortgagor of chattels until after property taken from him 
has been unlawfully sold does not opevate to make the price 
which it brings at such unauthorized sale binding upon 
him. The unauthorized sale of the property is a tort and 
the cases cited relating to disaffirmance do not apply. 
The owner of the property has the right to bring his action 
for the reasonable value of the property at any time within 
the statute of limitations, and there was no error in the in- 
struction complained of. Brashier v, Tolleth, 31 Neb. 
622. 

As to the Wiley mortgage, there is a written waiver of 
foreclosure and consent to private sale in evidence, but the 
defense to this is intoxication to the extent of incompetency 
when it was executed, and the jury evidently so found. 

The second assignment is that the court erred in allow- 
ing expert testimony for the purpose of proving that exhib- 
its 15 and 21 were forgeries, as an attempt to impeach upon 
immaterial matter and injecting a collateral issue. An 
examination of the bill of exceptions shows that this testi- 
mony was admitted without objection. A great deal of 
it was brought out by the cross-examination, The assign- 


ment is not well taken. 
105 Neb.—84 
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The next assignment is that the court erred in refusing 
to permit an expert upon handwriting to be cross-examined 
as: to the genuineness of the signature of a different party 
than the writer of the signature as to which he testified 
in chief. The witness had testified as to certain signatures 
of the witness Larsen. He was sought to be cross-examined 
as to the signature of Schreiner to exhibits 11, 12 and 18, 
and an objection on the ground that this was not proper 
cross-examination was sustained. Comparison can only 
be made under section 7912, Rey. St. 1913, with writing of 
the same person which is proved to be genuine. If the 
defendants had desired the expert opinion of this witness 
as to the genuineness of the signature of Schreiner to these 
exhibits, he should have produced him as his own witness at 
the proper stage of the trial, and it was not erroneous to 
refuse to permit this testimony upon cross-examination. 
Furthermore, we have not found that Schreiner admitted 
that he signed exhibit 12; and, even if this ruling had been 
erroneous, no such prejudice is shown as to justify a re- 
versal. 

The fourth assignment is that the court erred in allow- 
ing the witnesses Hunt and Wiley to contradict Cohn as 
to the date of sale of the Hunt cattle, being an attempt to 
impeach upon a collateral issue. Cohn testified that he 
went to Schreiner’s farm with Wiley on December 7, looked 
at Hunt’s cattle, and bought them, giving him a check 
payable to A. B. Hunt; that he had no dealings with Hunt 
with reference to the cattle. Hunt testified that he dealt 
with Cohn personally over the telephone with respect to the 
sale of the cattle, and that Cohn gave him the check in 
payment at his house in Florence. This check is dated 
December 7, and if Hunt’s testimony was believed, it cor- 
roborates Schreiner’s, and, since the date and the place 
it was given were material, it was not erroneous to admit 
this evidence. 

The next assignment of error is that: the court erred 
in not sustaining defendant’s motion to take away all hay 
transactions from the jury, for the reason that the evidence 
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showed that Schreiner consented that the hay te taken. 
The court did take away consideration of the 1714 tons of 
hay that Schreiner delivered to Cohn, but allowed consider- 
ation of that hauled by Larsen for Shanahan, Under the 
principles hereinbefore stated, the jury were entitled to 
consider whether the hay hauled by Larsen was taken and 
sold with Schreiner’s consent, no foreclosure proceedings 
having been had. 

In conclusion, it is seldom that a case comes up for 
review in which so much immaterial and irrelevant testi- 
mony ‘was offered and received without objection. The 
instructions of the court state the law as to the issues in the 
ease with scrupulous impartiality and with admirable 
clearness and perspicuity. The jury might well have found 
for defendants upon the facts, but the evidence is sufficient 
to sustain the verdict. It is charitable to say that mistakes 
were made in the testimony on each side. We find no 
reversible error. 

AFFIRMED. 


PAUL FOERSTER, APPELLANT, V. CHARLES G. HELMING 
ET AL., APPELLEES. 


Firep January 19, 1921. No. 21458. 


1. Infants: JupGMeENT: ConctusivENess. An infant defendant may 
appeal by his guardian ad litem from a judgment against him, ana 
if his defense and appeal have been made in good faith, and 
without fraud or collusion, such an appeal determines the ques- 
tion whether errors occurred in the proceedings, and the judgment 
cannot, after he attains his majority, be opened up under section 
8010, Rev. St. 1913, on the grounds that the district and supreme 
courts erred in their decision. 


; . The grounds upon which a judgment may 
be opened up under section 8010 are those existing at the time 
of the trial and rendition of the judgment, and not matters oc- 
curring thereafter. 
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APPEAL from the district court for Dawson county: 
Hanson M. Grimes, Juper. Affirmed. 


Cook & Cook, for appellant. 
Henry Silwold and George C. Gillan, contra. 


LETTON, J. 

This is an aftermath of the case of Helming v. Forrester, 
opinions in which case are reported in 87 Neb. 438, and 92 
Neb. 284. The facts are fully set forth in the respective 
opinions. Paul Foerster, or Forrester, the infant defend- 
ant, has now reached his majority, and has begun this 
action within one year thereafter, under section 8010, Rev. 

St. 1918, which is as follows: “It shall not be necessary to 
reserve, in a judgment or order, the right of an infant to 
show cause against it after his attaining full age; but 
in any case in which, but for this section, such reservation 
would have been proper, the infant, within one year after 
arriving at the age of twenty-one years, may show cause 
against such order or judgment.” 

In the former case plaintiff was represented by Mr. E. A. 
Cook, his guardian ad litem, a member of the bar, who 
nade a vigorous defense, and appealed to this court from 
the final judgment, and who is his counsel in this suit. 

The petition alleges that defendants are in possession of 
the land, claiming title under the former judgment; that 
both the supreme court and the district court erred with 
respect to the law; that the guardian ad litem did not 
plead as a defense that the defendant Charles G. Helming, 
as administrator of the estate of William F. Helming, de- 
ceased, in 1890 brought proceedings in the district court 
to obtain a license to sell the real estate to pay debts; that 
in that proceeding Minnie C. Helming, the mother of plain- 
tiff, claimed title under decree of the county court award- 
ing her the homestead, and that the district court found 
that she was the owner of the homestead, and that it was 
not subject to be sold for the debts of the deceased, and 
dismissed the action. He further alleges that the defend- 
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ants Otto B. Helming and Minnie Sill, by reason of their 
interest in the real estate, were then charged with notice 
that Minnie C. Helming was claiming to own the land in 
fee simple. He prays that the former judgment be set 
aside and the title be quieted in him. 

The answer pleads the former adjudication; that an 
answer was filed by the guardian ad litem, which alleged 
the decree of the county court under the void Baker act 
(Laws 1889, ch. 57), and adverse possession for more than 
ten years; that the action is barred by the judgment of 
the supreme court; that defendants never appeared or 
authorized an appearance in the proceedings to sell the 
real estate to pay debts; that the county court had no 
jurisdiction in the matter of title; and that substantially 
the same defense was made in the former answer. The 
reply was a general denial. The court found for defend- 
ants and dismissed the suit. 

On the former trial the answer of Emil Forrester, plain- 
tiff’s father, set up substantially the same defense as to 
the decree of the county court that it is now said should 
have been asserted by the guardian ad litem, except as to 
the proceedings to sell land to pay debts. At the trial the 
record of the proceedings by the administrator to sell real 
estate was excluded on the objection that the controversy 
was not between the same parties; the-same issues were 
not involved; the county court had no jurisdiction to 
determine title, and its decree was void; and that the 
proceedings in the district court did not involve the issue 
- of title as between the parties. We think this ruling was 
correct. 

We have never departed from the view that decrees of 
the county court in proceedings under the Baker act are 
absolutely void; that such a decree conferred no right 
or title in the homestead to a widow; and that she became 
possessed only of a life estate in the homestead at her 
husband’s death. Draper v. Clayton, 87 Neb. 443 3 Ife- 
Farland v, Flack, 87 Neb. 452. 
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For what reasons may a judgment against an infant 
rendered in proceedings where he appeared by guardian 
ad litem duly appointed, and made a vigorous defense, be 
set aside under section 8010? 

In Manfull v. Graham, 55 Neb. 645, it is said that section 
442 of the Code (now section 8010, Rev. St. 1913) recog: 
nized the old chancery rule based on the theory that the 
infant was not bound by the answer of the guardian ad 
litem, and might show cause against a decree by showing 
either substantial error or a defense which had not been 
interposed, and that it was not in all cases that the infant 
was accorded his day in court after reaching his majority : 
“The statute does not extend his former rights in that 
respect, but merely makes it unnecessary to expressly re- 
serve the right in the decree, and allows the right to be 
asserted only in such cases as, according to the old prac- 
tice, such express reservations would be proper.” Under 
the former practice, where the decree directed the sale of 
the infant’s lands, it was binding on the infant and he 
had no day in court to show cause against it; this of 
necessity. to avoid the chilling of bids and insecurity of 
titles derived under such a Sale. 

The practice of giving an infant a day in court after 
majority arose in feudal times, and was designed to pre- 
serve the continuity of title and possession of estates. 
Though in this country the field has been widened, the 
power to set aside should not be exercised unless necessary 
to prevent injustice. In this case it is to be noted that the 
former infant is claiming under the alleged adverse posses- 
sion of his mother against the heirs of the intestate, and 
cases evidencing the concern of a court of chancery to 
preserve the inheritance are not strictly applicable. The 
defendant heirs are of the blood of the intestate, while 
plaintiff is a stranger to that Llood. No question of bona 
fide purchaser is involved. 

In Joyce v. McAvoy, 31 Cal, 278, 89 Am. Dec. 172, in 
which state at that time there appeared to be no statute 
reserving a day to show cause against a decree, it was 


ot 
ew 
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held that a judgment against an infant, which is merely 
erroneous, and not void, may be corrected on appeal; if 
fraudulent or obtained by collusion, it must be attacked 
in a direct proceeding, and not collaterally; and also that, 
where a court has jurisdiction of the subject-matter and of 
the parties in interest, its judgment, though erroneous, is 
valid until reversed on appeal, or vacated in some direct 
proceeding. 

In Webster v. Page, 54 Ia. 461, in a similar proceeding it 
was held that “the errors which may be considered in this 
proceeding, and which will authorize the court to vacate 
the judgment, are such as would be a ground of reversal 
upon appeal. Bickel v. Erskine, 48 Ta. 213.” 

In a Virginia case, Walker’s Har. v. Page, 21 Grat. (Va.) 
636, 645, the rule, that the privilege accorded to an infant 
to show cause against a decree disposing of his real estate 
is limited to a cause existing at the time the decree was 
announced, was adhered to. In the same case, where it 
was sought to set aside a sale of real estate after the war 
because the sale was made for Confederate money and the 
proceeds invested by the court for him in Confederate 
securities, the court said: “Certainly the infant, upon ar- 
riving at age, can show no such cause as this, to entitle 
him to vacate a decree made against him while an infant. 
He may show error upon the face of the record; or he 
may show that the court had no jurisdiction to enter the 
decree; or, if it had jurisdiction, that the proceedings were 
irregular and not binding upon the parties; or he may 
show that the case made by the record’ did not warrant-the 
decree.” 

In Kentucky the Code provided that an appeal should 
not be granted except within two years after the right ac- 
crued, unless the party was an infant, in which case an ap- 
peal might be granted within one year after the removal of 
disability. In IMJoss v. Hall, 79 Ky. 40, the facts were that ° 
the parties representing infant defendants failed to prose- 
cute an appeal within two years, but afterwards appealed 
before majority. The court said: “Having the right to 
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an appeal before their arriving at age, we see no reason 
why the appeal should not be allowed at any time during 
their minority. * * * It is to the interest of all par-, 
ties, if there is an error in the judgment, that it should be 
ascertained, and their rights finally determined. The ap- 
peal by the infant would be a complete bar to any appeal 
after arriving at age, and it was never contemplated that 
such a construction should be given the statute as would 
postpone the settlement, not only of the rights of infants, 
but of those litigating with them, for years after the judg- 
ment has been rendered, when the infants appear in court 
by those entitled to be heard for them, asking a final ad- 
judication so important to the interest of all concerned.” 
If the right of an infant to show cause against a merely 
erroneous judgment is accorded by allowing him the right 
to appeal, and it is only in cases where there is fraud, 
collusion, or lack of jurisdiction that the judgment may 
be attacked by proceedings in the court in which it was 
rendered, then much of the uncertainty as to titles, which 
would otherwise result, would be obviated. Any judgment 
may be set aside within certain limitations as to time, if 
obtained by fraud or collusion, or rendered by a court 
without jurisdiction. A judgment against an infant is 
no different in this respect, save that in some cases the 
duration of the infant’s minority exceeds the time limited 
by statute for opening judgments by other parties. There 
is nothing in our statute to prevent an appeal by an infant 
who is properly represented by guardian ad litem and. 
counsel during his nfinority; in fact, it is not unusual; 
and if the alleged errors in the judgment of the lower 
court are fully and fairly presented to the reviewing tribu- 
nal and there determined, the infant has obtained all the 
rights to which he would be entitled under his right to a 
day in chancery, or under the statute. It is essential to 
public welfare that there be an end to litigation, and that 
the validity of titles be settled and established. The dis- 
tinction made in Joyce v. McAroy, supra, between errone- 
ous judgments and those rendered by fraud or collusion, is 
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obvious, and if this principle is observed by the courts this 
will afford the minor all rights to which he is entitled, and 
at the same time preserve the stability of titles. lis 
seems to have been the view taken by this court in Sutphen 
v. Joslyn, 93 Neb. 34. This was an action to set aside a 
decree of specific performance rendered in an action in 
which the plaintiff, while an infant defendant, had ap- 
peared by a guardian ad litem. The matter in controversy 
involved the title to a valuable tract of land in Omaha. 
It was alleged that there was fraud in procuring the orig- 
inal decree, but the court found that neither actual nor 
constructive fraud had been established by the evidence, 
and refused to open the decree. 

In McCreary v. Creighton, 76 Neb. 179, it is said that a 
judgment against a minor may be set aside on a slight 
showing of defense, where the application is made for that 
purpose within one year of the time he reaches 21 years of 
age; but that point was not directly involved, and in that 
case no appeal had been taken by the guardian ad litem. 

The views expressed seem to be in harmony with deci- 
siens in other states, although it may be said that in some 
states the language of the opinions seems to indicate that 
a judgment may be opened up in the trial court for errors 
which would require its reversal upon appeal. In most of 
such cases, however, judgments were not opened on ac- 
count of mere errors, and this language is used arguendo. 
The purpose of the statute is to extend the time within 
which an infant who has been fraudulently or collusively 
defrauded of his estate, or his rights by a judgment, may 
apply to the court for relief. It is not to render every judg- 
ment in a case where an infant is a party merely interlocu- 
tory, and not final, until one year after attaining his ma- 
jority. Nor is its purpose to apply to cases where the prop- 
erty has passed into the hands of a bona fide purchaser. 

The plaintiff, by appeal to this court during his minor- 
ity, raised every matter of defense then available, except 
the defense of administrator’s proceedings to sell, which 
counsel testifies had slipped his mind at that time, and 
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which we hold did not constitute res adjudicata as against 
these heirs. He has had all the rights which the law 
accords him, and is not entitled to have the former judg- 
ment set aside. 

Other citations bearing on the points involved are: 
Walsh v. Walsh, 116 Mass. 377; Harris v. Bigley, 136 Ia. 
307; Walkenhorst v. Lewis, 24 Kan. 420; Harrison v. 
Wallton, 95 Va. 721, 64 Am. St. Rep. 880; Kingsbury v. 
Buckner, 134 U. S. 650, 10 Sup. Ct. Rep. 638; 14 R. C. L. 
295, 296, secs. 61, 62; 22 Cyc. 703. 

AFFIRMED. 


Prerer J. LONG Ef AL., APPELLEES, V. JOHN H. KRAUSE 
UT AL., APPELLANTS. 


Firep Janvagy 19, 1921. No. 21214. 


1. Fraud: MaTenrtaLity. Where a purchaser, having secret knowledge 
of valuable mineral deposits in the waters of a private lake on land 
purchased from a vendor who considered the waters of no value, 
is sued by the latter for fraud resulting in the sale of the land, 
the materiality of the deception charged does not depend on its 
effect on the purchase price, but upon its influence on the mind of 
the vendor in entering into the contract of sale. 

: VenboR AND PURCHASER: MISREPRESENTATIONS. A stranger, 

having secret knowledge of valuable mineral deposits in the 

waters of a private lake on land, may purchase the land without 
disclosing His superior knowledge, but a slight imposition on his 
part may terminate his privilege of silence; and, if he speaks 
falsely on matters relating to his secret knowledge and to the 
purpose of his purchase and thus deceives the owner into making 
a sale, he may be held liable for resulting damages. 


APPEAL from the district court for Douglas county: 
CHarwrs Lusiis, Juper. Affirmed. 


John J. Sullivan, John M. Macfarland, George B. Thum- 
mel and Lee Basye, for appellants. 


Thomas Lynch and Byron G. Burbank, contra. 
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Ros, J. 

This is an action to recover damages in the sum of 
$992,000 on account of the fraud of defendants in induc- 
ing plaintiffs to sell and transfer to them a 640-acre ranch 
in Sherdian county for $8,000. The difference between the 
damages and the sale price is based on the value of potash 
in the water of a private lake covering about 240 acres of 
the land. Plaintiffs allege that, without knowledge of the 
potash in the water, they regarded the lake as a detriment, 
and were induced by the fraud of defendants, who knew 
the facts, to sell and transfer to them the ranch, including 
the lake, without any consideration for the potash. . De- 
fendants denied the fraud charged and pleaded good faith 
in the negotiations and purchase. Upon a trial of the is- 
sues the jury rendered a verdict in favor of plaintiffs for 
$75,000. From a judgment thereon defendants have ap- 
pealed. 

The controlling question on appeal is the sufficiency of 
the evidence to sustain the verdict. Defendants contend 
that there is no evidence of actionable fraud; that plain- 
tiffs fixed their own price, which was paid; that there was 
no concealment; that there was no misstatement: of any 
material fact; that defendants did not know the contents 
of the water; that it had no commercial value; that plain- 
tiffs and defendants had the same means of acquiring 
knowledge; and that clear and satisfactory evidence of the 
fraud charged is wanting. The evidence and the argument 
from the standpoint of defendants have not escaped at- 
tention, nor have precedents and divergent views of the 
law been overlooked. The position of defendants would 
be unassailable, if the testimony in their behalf could be 
accepted on appeal without question; but the sufficiency 
of the evidence to sustain the verdict must be determined 
by the proofs teuding to make a case in favor of plaintiffs, 
since the jury found the issues of fact in their favor. 

The circumstances surrounding the negotiations are 
materia] to the inquiry. Plaintiffs were husband and wife, 
and with two siialJ children lived on the ranch in contro- 
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versy. They were without practical knowledge of chemis- 
try. _They lived in a sparsely settled country and were 
enyaged chiefly in stock-raising. Their nearest neighbor 
wag more than two miles away. They were 12 miles from 
a railroad and 40 miles from the county seat. They had 
no telephone and no rural mail service. The snow was a 
foot deep and the weather was cold. Travel by automobile 
was suspended. Peter J. Long, plaintiff, had been on a 
saddle-horse looking after his stock. Chilled by the cold, 
he came home in the evening and found defendant John H. 
Krause there. The two men had met before, but were 
practically unacquainted, though their ranches were only 
‘five miles apart. There is believable testimony from which 
the. following facts and conclusions may be inferred: ~ 
Peter J. Long, plaintiff, managed three sections of 
contiguous land, but two of the sections were owned by his 
father, who resided in California. A small portion of the 
lake was on a section owned by the latter. Krause said 
he heard the land was for sale, and was told that plaintiffs 
had never so stated to any one. Krause said he wanted the 
land for grazing and other stock-raising purposes and ask- 
ed Long to put a price on the three sections. After some 
reflection Long said he would take $17,000. Krause in- 
sisted that was too much, owing to the amount of water— 
240 acres of lake—and offered $13,000. This was refused. 
An offer of $15,000 followed and was likewise rejected. 
Krause finally said he would pay $17,000. Long, in the 
event of a sale, wanted a lease permitting him to retain 
possession for a year to dispose of his live stock. This was 
agreeable to both. Long started to ask about a potash 
plant at Hoffland, about 14 miles away, and Krause in- 
timated that the promoters were not doing very much 
there “except having a little smoke.” Long accepted a 
check for $300, and agreed.to transfer to defendants the 
title to the three sections for $17,000, with the understand- 
ing that the latter would lease the lands to plaintiffs for a 
year for $700. These negotiations occurred late in Decem- 
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ber, 1915, and the deeds and the lease were delivered Feb- 
ruary 3, 1916. The lease contains the provision that de- — 
fendants “reserve full rights to all the lakes on said lands 
for any purpose for which they may desire to use them, 
during the life of this lease, together with full rights to 
sublet their rights to said lakes.” Plaintiffs had no knowl- 
edge of this reservation when the lease and the deeds were 
delivered. Of the purchase price plaintiffs received $8,000 
for their section and Long’s father received $9,000 for his 
two sections. Defendants knew that the lake contained 
valuable deposits of potash, and plaintiffs did not. Plain- 
tiffs believed the statements of John H. Krause and relied 
on them. Otherwise the sale for $17,000 would not have 
been made. Within a short time defendants sold the lands 
in the three sections for $15,000, but retained the lake, 
which is now connected by a pipeline with a potash plant 
at Antioch, where there is a railroad station. Defendants 
have an interest in the plant mentioned. When plaintiffs 
executed and delivered their deed the value of the lake for 
potash, if the potash were free on board the cars at An- 
tioch, would aggregate $480,000. The jury believed testi- 
mony from which the facts and conclusions narrated are 
inferable. 

The question is: Did plaintiffs prove actionable fraud? 
This is not the case of an owner of land trying to sell it. 
It is the case of a stranger, with secret knowledge of valu- 
able mineral deposits in the waters of a private lake on 
land, inducing the owner, without such knowledge, to sell 
the water for little or nothing. From the standpoint of 
inducing a sale under the circumstances outlined, Krause 
employed the artifices of fraud in at least three material 
respects. (1) He pretended that he wanted the land for 
grazing and other stock-raising purposes. Had he told 
the truth, namely, that he wanted the three sections of 
land to get control of the 240-acre lake, he would have 
aroused the interest of plaintiffg in the water which had 
been considered by them to be a detriment. Having of his 
own volition spoken when speech was not required, he 
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should have confined himself to the truth. His passive 
‘ privilege of remaining silent for the purpose of availing 
himself of the fruits of superior knowledge did not include 
affirmative aid amounting to deceit. (2) He intimated 
that the ranch would be more valuable, if it were not for 
the lake, whereas the great value of the lake, on account 
of the deposits of potash therein, was the real object of his 
negotiations. Since he voluntarily spoke on that subject, 
without any legal obligation to do so, it was incumbent on 
him to be truthful and to say nothing to deceive plaintiffs. 
(3) By a false insinuation he led plaintiffs to believe that 
the plant in course of construction for the evaporation of 
valuable lake waters on a commercial scale at Hoffland 
amounted to little or nothing. That the truth would have 
prevented a sale for $17,000 is fairly inferable. 

In cases like this the materiality of the deception does 
not depend on its effect on the purchase price, but upon its 
influence on the minds of the vendors in entering into con- 
tracts of sale. dAlasterton v. Beers, 29 N. Y. Super. Ct. 
368; Stewart v. Wyoming Cattle Ranche Co., 128 U.S. 
383. : 
The controlling principle, applicable to the evidence 
accepted by the jury as revealing the truth, was stated 
by Lord Chancellor Eldon a century ago, as follows: 

“The court, in many cases, has been in the habit of say- 
ing, that where parties deal for an estate, they may put 
each other at arm’s lerigth; the purchaser may use his 
own knowledge, and is not bound to give the vendor in- 
formation of the value of his property. * * * If an 
estate is offered for sale, aud I treat for it, knowing that 
there is a mine under it, and the other party makes no 
inquiry, I am not bound to give him any information of it; 
he acts for himself, and exercises his own sense and knowl- 
edge. Buta very little is sufficient to affect the application 
of that principle. If a word, if a single word be dropped 
which tends to mislead the vendor, that principle will not 
be allowed to operate.” Vurner v. Harvey, 1 Jac. (Eng.) 
#169, *178. 
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A few years later the same principle was adopted by 
the supreme court of the United States. .A purchaser, in 
negotiating for a Jarge quantity cf tobacco, was asked 
by the seller if he had received any news to enhance the 
price. The purchaser had just heard such news, having 
learned of the signing of the Treaty of Ghent, a fact of 
which the seller was ignorant. Whether fraud had been 
practiced by the purchaser was held to be a question for 
the jury. In an opinion by Chief Justice Marshall it was 
held: 

“The question in this case is, whether the intelligence 
of extrinsic’ circumstances, which might influence the- 
price of the commodity, and which was exclusively within 
the knowledge of the vendee, ought to have been communi- 
cated by him to the vendor? The court is of opinion that 
he was not bound to communicate it. It would be difficult 
to circumscribe the contrary doctrine within proper limits, 
where the means of intelligence are equally accessible to 
both parties. But at the same time, each party must take 
care not to say or do any thing tending to impose upon the 
other.” Laidlaw v. Organ, 2 Wheat. (U. 8.) 178. 

While the latter case arose in Louisiana under the civil 
law, & principle of the common law is stated in the opin- 
ion. The same doctrine has been adopted in many of the 
states. Bench v. Sheldon, 14 Barb. (N. Y.) 66; Prescott v. 
Wright, 4 Gray (Mass.) 461; Crompton v. Beedle, 83 
Vt. 287; Brager v. Friedenwald, 128 Md. 8; Bowman v. 
Bates, 2 Bibb (Ky.) 47; Akers v. Martin, 110 Ky. 335; 
Snuth v. Beatty, 2 Tred. Eq. (N. Car.) 456; Stackpole v. 
Hancock, 40 Fla. 362. Taking these views of the facts 
and the law, no error has been found in the record. 


AFFIRMED. 
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SAMUEL DITTO, APPELLANT, V. INTERNATIONAL HARVESTER 
COMPANY, APPELLEE. 


Firep JaANuARY 19, 1921. No. 21148. 


1. Sales: Warranty: Novtce of BreacH: Walver. “The fact that 
notice of failure of a machine to fulfil the requirements of a 
printed warranty is not given in the manner provided by the 
contract is no defense against an alleged breach of warranty 
where the vendor under such notice as is given him by the vendee 
undertakes to remedy the defects complained of by the latter.” 
Advance Thresher Co. v. Vin kel, 84 Neb. 429. 

: ConTRACT: WaIvEerR. ‘“‘Where a contract for the sale of a 

machine provides that a retention thereof by the vendee beyond 

a given period will operate as a waiver of defects, held to be 

inapplicable where the vendor induced the vendee to retain the 

machine under a promise that the defects would be remedied.” 

Advanre Thresher Co, v. Vinckel, 84 Neb. 429. 


AppEsL from the district court for Douglas county: 
Argtaur C. WAKELEY, JuDGE. Reversed. . 


P. A. Wells and John G. Kuhn, for appellant. 
Arthur F. Mullen and David A. Orebaugh, centra. 


Daan, J. 

Plaintiff sued to recover damages from defendant that 
he a‘leged arose out of the fraudulent sale to him by de- 
fendant’s agents of a defective stationary engine that was 
intended to be used for pumping water for irrigation pur- 
poses on plaintiff's farm near Gillette, Wyoming. At the 
close of the testimony, when both parties had rested, thé 
court directed a verdict against plaintiff and in favor of 
defendant for $1,805 on its cross-petition for an alleged 
remainder of the unpaid purchase price. The plaintiff 
appealed from a judgment on the verdict. 

Plaintiff alleged generally that in April, 1918, he was 
induced by the false and fraudulent representations of 
defendant’s agents to purchase the defective engine in 
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question; that he explained in detail to defendant, through 
its agents, the use to which the engine was to be put, and 
also described the engine then in use and the pump that 
was to be operated; that he informed them of the acreage 
to be irrigated, the kind of soil, the kind of crops to be 
raised, the amount of water necessary, and the height to 
which it must be raised to irrigate the land. He alleged 
that he was a farmer and had no knowledge of machinery 
and engines, “especially of the type and kind of engine” 
in question, which defendant’s agents well knew; that 
defendant, knowing well the use to which plaintiff in- 
tended to put the engine, falsely and fraudulently repre- 
sented to plaintiff and warranted that its giant model 50- 
horse power 1913 type engine was of sufficient capacity and 
power to do the required work; that plaintiff relied on the 
representations and warranties so made and in reliance 
thereon was thereby induced to purchase the engine; 
that he hauled it to his farm and with the assistance and 
under the supervision of E. A. Thorsen, one of defendant’s 
agents, it was attached to the pump; that Thorsen started 
the engine, but it failed to operate the pump and was 
unfit to do the work for which it was intended and which 
the agents falsely and fraudulently represented and war- 
ranted that it would do; that he insisted that defendant 
take the engine back and return the consideration; that 
Thorsen refused to do so, and in order to induce plaintiff to 
keep the engine falsely represented that a larger pulley 
wheel, which he attached to the engine, would remedy the 
defect; that it failed to do so and the engine failed to 
pump the amount of water required by defendant’s war- 
ranty ; that defendant again refused, on plaintiff’s demand, 
to take the engine and retuim the consideration, but he 
assured plaintiff that “it would work all right after ‘it 
got well limbered up,’” that he made complaint at the 
general office of defendant at Chicago and expert mechan- 
ics were sent from there to his farm, and they all failed, 
after considerable effort, to remedy the defect or to cause 


the engine to do the work for which it was intended; that 
105 Neb—35 
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the engine has never done “the work as represented and 
warranted by the defendant;’’ that it wag not the “giant 
model 1913 type as represented by the defendant, but was: 
in fact an earlier model which had been manufactured by 
the defendant in 1909 or 1910, and from which the model 
number and name plate had been removed and defaced so: 
that it was impossible to identify the model and make;” 
that the engine that. was in fact purchased was up-to-date 
and reasonably worth $1,800, while the engine delivered 
was old and of no value, “by reason whereof plaintiff suf- 
fered damages in the sum of $1,800;” that he paid defend- 
ant $450 in cash when the engine was purchased; that he 
gave two notes of $675 each; that the cost of hauling and 
installing the engine and other incidental expenses direct- 
ly connected therewith caused an outlay by plaintiff 
of $950; “that by reason of the above-mentioned fraudu- 
lent representations and false warranties the plaintiff suf- 
ferd damages,” not only with respect to the foregoing 
items, but he was also damaged in the years 1913 and 1914 
by a decrease in the yield of his potato, hay, beet and grain 
crops in the sum of $11,933.50, and that the crop loss 
complained of was the immediate and the direct result of 
the incapacity and the inability of the engine to pump 
approximately the amount of water that was pumped by 
the engine formerly used by plaintiff on his farm, and that 
was necessary to properly irrigate the land, all of which 
defendant’s agents represented and warranted the engine 
so purchased by plaintiff would do, and that because of 
such lack of water, so occasioned by defendant’s fraud, 
approximately 175 acres of his farm land in 1913 and 1914 
yielded only about one-third of the crop theretofore yield- 
ed by it; that his total damage aggregates $13,772 in the 
premises. 

Defendant in its amended answer and cross-petition de- 
nied every material allegation in the petition; alleged that 
it sold “to the plaintiff through its agent, J. T. Morgan,” 
of Gillette, Wyoming, the engine “referred to in plaintiff’s 
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petition,” under the terms of a written contract and writ- 
ten warranty; that it delivered, “installed, tested and 
operated” the engine on plaintiff’s farm, and that he at 
the time “expressed satisfaction with said engine and the 
way it operated and did its work; ” that he then paid to | 
- defendant’s agent $450 in cash and delivered to the agent 
two notes for $675 each; that the engine “wag well made, 
of good materials, and was durable if used with proper 
care. * * * Defendant states that said engine work- 
ed excellently until about August 1, 1913, when, because 
of the careless and negligent manner in which plaintiff 
and hig agents took said engine apart and endeavored to 
‘put it together again, several important parts were broken. 
Defendant states that about August 29, 1913, its agents, 
though not bound by law so to do, repaired said engine as 
well as it was possible, and it avers on information and 
belief that the said engine since said date has run in a ~ 
satisfactory way.” 

Defendant denied that any of its agents represented or 
warranted that the engine “was of sufficient capacity to 
pump enough water to irrigate the crops plaintiff pro- 
posed to raise or that the plaintiff explained to said agents 
* * * the crops he proposed to raise. Defendant avers 
that it was beyond the power and authority of the said E. 
A. Thorsen, mentioned as defendant’s agent in the plain- 
tiff’s petition, or of J. A. Peterson, who with said Thorsen 
took said order, or J. T. Morgan, to make any representa- 
tion or warranty whatsoever in respect to the said engine; 
‘that the authority of said agents and each of them was 
confined to soliciting the «id written contract heretofore 
referred to, * * * and that the only warranty or repre- 
sentation made by defendant or binding upon it is the said 
warranty contained in said written contract.° * * #* 
Defendant denies that plaintiff is entitled to any damages 
whatsoever, but alleges that under the written contract 
plaintiff’s damages, if any, are limited to the purchase 
price of said engine.” Defendant alleged that no part of 
au $675 note given as a part of the purchase price, or the 
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interest thereon, has been paid by plaintiff, and prays 
that his petition be dismissed and for judgment on the 
note with interest and costs. 

Defendant pleads as an exhibit a copy of the instrument 
under which the sale was made. So far as it is material 
here the copy follows: “Order for gas and gasoline en- 
gine. To J. T. Morgan. Town, Gillette. State, Wyo. 
The undersigned * * * hereby orders, subject to your 
approval and to all conditions of agreement and warranty 
printed on back of this order and made a part hereof, to 
be shipped * * * to J.T. Morgan * * * one In- 
ternational 50 H. P. Giant Double Opposed Cylinder En- 
gine. * * * In consideration whereof, the undersigned - 
will receive same on arrival, will pay to your order $450 
cash, and execute approved notes payable to your order 
as follows: $675 due February ist, 1914. $675 due Feb- 
ruary Ist,1915. * * * Itis expressly agreed that this 
order shall not be countermanded. * * * Taken by 
E. A. Thorsen and J. A. Peterson. * * * Signa- 
tures: Saml, D. Ditto.” The instrument was signed by 
Mr, Ditto only. The instrument obligated defendant to 
furnish the engine “complete, including necessary fixtures” 
and “regular size of pulley.” 

On the back of the above instrument the following is 
indorsed as disclosed by defendant’s exhibit: “Warranty 
and agreement. The seller warrants the within described 
engine to do good work, to be well made, of good materials, 
and durable if used with proper care. If upon one day’s 
trial, with proper care, the engine fails to work well, the’ 
purchaser shall immediately give written notice to the sell- 
er, stating wherein the engine fails, shall allow a reason- 
able time for a competent man to be sent to put it in good 
order, aiid render necessary and friendly assistance to 
operate it. If the engine cannot then be made to work 
well, the purchaser shall immediately return it to the 
said seller, and the price paid shall be refunded, which 
shall constitute a settlement in full of the transaction. 
Use of the engine after three days, or failure to give writ- 
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ten notice to said seller or failure to return the engine as 
above specified, shall operate as an acceptance of it and 
a fulfilment of this warranty. * * * This express war- 
ranty excludes all implied warranties, and said seller shall 
in no event be liable for breach of warranty in an amount 
exceeding the purchase price of the engine. If within nine- 
ty days’ time any part proves defective, a new part will 
be furnished on receipt of part showing defect.” 

' Defendant further pleads: “By way of objection de- 
fendant states that plaintiff’s petition is double, in that 
it seeks both to rescind the contract and to recover for 
breach of warranty under said contract.” 

It is argued by defendant that the sole question involved 
here is whether the court erred in directing a verdict for 
defendant over plaintiff’s objection. The contention on 
this point seems to revolve, in large part, about an amend- 
ed reply of plaintiff’s that appears in the record, and upon 
this feature of the case there seems to be a deeply rooted 
divergence of opinion between the parties. It therefore 
becomes necessary briefly to review the record to discover 
the time when the original pleadings were filed and when 
and under what circumstances the amended pleadings of 
the respective parties, by leave of court, were filed or 
properly, by such leave, became a part of the record. 

Plaintiff’s petition was filed March 28, 1917, to which 
defendant filed an answer April 30, 1917. This answer 
is not in the record, but it appears that a reply was filed 
by plaintiff April 5, 1918, in response to defendant’s an- 
swer of April 30. An amended reply consisting of 9 or 10 
paragraphs is in the record, and the first paragraph re- 
cites, with respect to its filing, that plaintiff “first obtained 
leave therefor.” With the exception of paragraph No. 9, 
which is added, the amended reply is the same as the 
original reply. The added paragraph follows: “Plaintiff 
specifically denies that he knew he signed any contract, 
as is set out in defendant’s amended answer, but all this 
plaintiff signed was what was represented to him to be an 
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order for the said engine, without giving him any SEP OE: 
tunity to read the same.” 

That permission was given plaintiff to file : a reply to 
defendant’s amended answer, “before the trial began,” 
appears in an affidavit filed by defendant in support of a 
motion, filed in this court two days after the oral argu- 
ment and submission of the case, to strike plaintiff’s 
amended reply from the record. It is therein averred 
generally that “before said trial began” defendant asked 
and was given leave “to file an amended answer,” and that 
plaintiff was given “permission to file a reply instanter; 
that immediately thereafter the case was tried upon the 
petition,” the amended answer, and the reply of plaintiff 
“which was filed April 5, 1918; that said original reply 
was considered by both sides as being the reply to the 
amended answer.” _ ; 

Plaintiff’s counsel does not concede defendant’s position 
on this point. In a lengthy affidavit filed by him he denied 
in substance that plaintiff’s reply of April 5, 1918, “was 
considered by both sides as being the reply to the amended 
answer,” and avers that the amended reply was prepared, 
presented and ordered filed after the amended answer 
was filed, and that the trial then proceeded, but, by an 
oversight, the amended reply, which was in response to 
defendant’s amended answer, was not actually noted in 
the records of the court as being filed until the date al- 
leged by defendant; that the bill of exceptions, including 
the transcript which contained the pleadings, and among 
them the amended reply, was presented to and retained 
(the record shows 7 days), and then returned by defend- 
ant’s counsel, settled and filed in the supreme court with- 
out objection. 

It is apparent from the respective statementa of the 
parties that the court was impartially indulgent as to both 
in permitting amended pleadings to be filed on the eve 
of the trial. The contest was warm throughout. The 
trial occupied six days and during that time there does not 
appear to have been a dull nor an idle moment either 
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for the court or counsel. Small wonder if some misunder- 
standing crept into the proceedings and was reflected by 
the record. . 

Notwithstanding the apparent confusion that the record 
discloses on this feature of the case, we hold that it suffi- 
ciently appears that the amended reply to defendant’s 
amended answer was a part of the record at the time the 
case was tried, even though it may have lacked the formal- 
ity of a file mark and entry on the appearance docket. 

_ Respecting the merits: The nature of a written instru- 

ment igs ordinarily, of course, to be determined by its 
language, subject however at times to the meaning placed 
thereon by the parties. The instrument in question in 
large type on its face, at the top of the page, is denomi- 
nated: “Order for gas and gasoline engine.” And it is 
referred to as an order four or five times in the body of 
the instrument. So that it ig reasonable to believe that 
defendant’s agents may have referred to it as an order and 
that plaintiff was thereby deceived. 

Defendant contends that, under the provisions of the 
warranty, “it was beyond the power and the authority” of 
the agents who took the order “to make any representa- 
tion or warranty whatsoever in respect to the said engine,” 
and their authority was confined to soliciting the con- 
tract. Defendant also contends that plaintiff by his con- 
duct waived the provisions of the warranty on which he 
now relies, in that he violated the provision that the “use 
-of the engine after three days, or failure to give written 
notice to said seller or failure to return the engine as above 
specified, shall operate as an acceptance of it and a fulfil- 
ment of this warranty.” 

Defendant’s argument ig not tenable. The rule that is 
applicable to the present case on this point is discussed at 
some length in Advance Thresher Co. v. Vinckel, 84 Neb. 
429, and therefore need not here be detailed at length. We 
may say, however, in brief that we there held: 

“The fact that notice of failure of a machine to fulfil 
the requirements of a printed warranty is not given in the 
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manner provided by the contract is no defense against an 
alleged breach of warranty where the vendor nnder such 
notice as is given him by the vendee undertakes to remedy 
the defects complained of by the latter. 

“Where a contract for the sale of a machine provides 
that a retention thereof by the vendee beyond a given pe- 
riod will operate as a waiver of defects, held to be inapplic- 
able where the vendor induced the vendee to retain the 
machine under a promise that the defects would be reme- 
died.” 

To substantially the same effect is Fairbanks, Morse & 
Co. uv. Nelson, 217 Fed. 218. 

Some evidence was introduced by the parties, and for 
the most part controverted, that in the present state of the 
record need not be here reviewed, tending to establish 
some at least of the material allegations of their respective 
pleadings. Such evidence should have been submitted to 
the jury. But with respect to plaintiff’s offer to prove 
the damages that he contends he sustained from loss of 
crops because of failure of the engine in question to pump 
the required amount of water to irrigate and to mature 
such crops, we conclude that the court did not err in ex- 
cluding his offer of proof on this point. The damages so 
claimed are uncertain, contingent, speculative, and remote, 
and cannot ordinarily, in an action of this nature, be made 
the basis of a recovery. 17 C. J. 753, sec. 86. 

Upon a review of the entire record, consisting of almost 
1,000 pages, we conclude that justice will be best served by | 
a new trial. The judgment is therefore reversed and the 
cause remanded for a new trial in conformity with the 
views herein expressed, with permission to the respective 
parties, or either of them, to amend their pleadings if so 
advised. 

REVERSED. 
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Isaac N. McDouGaL v. STATE of NEBRASKA. 
Firep JaNuaARyY 19, 1921. No. 21402. 


Criminal Law: RerusaL or INSTRUCTION. When in a criminal case the 
accused has introduced evidence tending to prove good character, 
and the court has not instructed the jury thereon, it is reversible 
error to refuse a tendered instruction that correctly states the 
law on that question. 


Error to the district court for Red Willow county: 
CHARLES I. Etpren, Jupen. Reversed. 


Walter D. James, Somerville & Kiplinger and Lambe 
é& Butler, for plaintiff in error. 


-Clarence A. Davis, Attorney General, and Mason Wheel- 
er, contra, 


DEAN, J. 

Isaac N. McDougal, aged 68, was charged with the crime 
of committing a rape upon the person of a female child 
under the age of statutory consent. The jury found him 
guilty of an assault with intent to commit the crime with 
which he was charged and he was sentenced to serve an in- 
determinate term of from two to fifteen years in the pen- 
itentiary. Irom a judginent on the verdict he prosecutes 
error. 

Defendant denied lis guilt and introduced witnesses 
tending to prove that he was a man of good reputation 
.and of good repute for virtue and chastity. Matt Stewart 
is a county commissioner and has. been a resident of M Cook 
aud of the county more than 20 years. He has known de- 
fendant 14 or 15 years, and testified that his reputation 
“for virtue and chastity’ in the community in which he 
lived was good. Mrs. Rink, who for 12 years has resided 
on afarm about one mile from the home of the prosecutrix 
and who was acquainted with defendant 15 or 20 years, 
testified that his réputation in the community was good. 
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as to “good moral character” and with respect to “virtue 
and chastity.” John HE. Kelly is a lawyer’ who has 
resided at McCook 35 or 40 years and has known defendant 
10 years. He testified that he never heard defendant’s 
reputation for virtue and chastity questioned “np to that 
time,” meaning until he was charged with the crime in 
question. The state did not cross-examine the character 
witnesses nor offer any evidence on that subject. 

The court of its own motion gave eleven instructions, 
but did not instruct on character. Three instructions 
on that subject were separately tendered by defendant 
and all were refused. As to one of them the refusal was 
without error. Two of the requested instructions correctly 
state the law and either one of them should have been 
given as requested. The two instructions so tendered and 
refused follow : 

“You are instructed by the court that, while previous 
good character does not constitute an excuse or justifica- 
tion for the commission of a crime, still evidence of good 
character is allowed by law as substantive proof, and 
either of itself or in connection with other evidence may 
be sufficient to produce an acquittal by the creation of a 
reasonable doubt in the minds of the jurors. It is to- be 
considered by you with all the other evidence in the case 
in determining the general question of guilt or innocence, 
and is to be given by you such weight as, under all the facts 
and circumstances, it is entitled to in the sound judgment 
of the jury.” 

The other reads: “You are instructed by the court that 
the defendant has called witnesses to prove his good charac- 
. ter. Such evidence is admissible under the law as a cir- 
cumstance favorable to the accused to be considered by 
you as jurors, in connection with all the other evidence 
bearing upon the question of guilt or innocence, and_to 
be given such weight as the jury believe it fairly entitled 
to, and, when so considered, it may be sufficient to create 
a reasonable doubt, when, without it, none would exist; 
but your verdict is to be drawn from the whole evidence, 
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and when, after giving evidence of .good character due 
weight, the proof still shows the accused to be guilty be- 
youd a reasonable doubt, such evidence of good character 
is unavailing.” 

Whether the court erred in refusing. to give either of 
the above instructions is the only error alleged and is the 
only point to be decided here. The question involved here 
is well settled in this-state. “Previous good character 
of the accused in a criminal prosecution is a fact which 
he is entitled to have submitted for the consideration of 
the jury precisely as any other circumstance favorable to 
him, without disparagement by the court.” Johnson v. 
State, 34 Neb. 257. To the same effect is Sweet v. State, 
75 Neb. 263. 

The same question arose in a criminal case in Michigan, 
In People v. Garbutt, 17 Mich. 8, the trial court refused to 
give ‘an instruction that was tendered as to good character. 
This was held to be error. Judge Cooley wrote the opinion 
of the court and said: “Good character is an important 
fact with every man; and never more so than when he is put 
on trial charged with an offense which is rendered improb- 
able in the last degree by a uniform course of life wholly 
inconsistant with any such crime. There are cases where it 
becomes a man’s sole dependence, and yet may prove suffi- 
cient to outweigh evidence of the most positive character. 
The most clear and convincing cases are sometimes satis- 
factorily rebutted by it, and a life of unblemished integ- 
rity becomes a complete shield of protection against the 
most skilful web of suspicion and falsehood which con- 
spirators have been able to weave. Good character may 
not only raise a doubt of guilt which would not otherwise 
exist, but it may bring conviction of innocence. In every 
criminal trial it is a fact which the defendant is at liberty 
to*put in evidence; and, being in, the jury have a right 
to give it such weight as they think it entitled to.” 16 
C. J. p. 584, sec. 1129, p. 979, sec. 2380; People v. Jackson, 
182 N. Y. 66; People v. Bonier, 179 N. Y. 315; United 
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States v. Gunnell, 16 Mackey (D. C.) 196; Bishop v. 
State, 72 Tex. Cr. Rep. 1. 

In Sweet v. State, 75 Neb. 268, at page 270 the court 
say: “While the giving of an instruction respecting evi- 
dence of good character may have been proper, noninstruc- 
tion alone on that point, in the absence of a proffered in- 
struction correctly stating the law, is not prejudici»l error.” 
But that is not the case here. Noninstruction alone is not 
the basis of the complaint in the present case, but refusal 
to give a tendered instruction on character that correctly 
stated the law on that subject. 

It seems to be the universal rule that, when in a criminal 
case the accused has introduced evidence tending to prove 
good character and the court has not instructed the jury 
thereon, it is reversible error for the court to refuse to 
give the tendered instruction that correctly states the law 
on that question. - 

The judgment is reversed and the cause remanaea for 
further proceedings in accordance with law. 

REVERSED. 


LETTON, J., dissenting. é 

The proof of defendant’s guilt is clear and convincing, 
not only from the mouths of witnesses, but from the physi- 
cal facts in evidence. The defendant is a farm laborer 
without a fixed place of abode except when emploved, 
although he appears to have lived in and about McCook 
most of the time for a good many years. live witnesses 
were called as to character, but only two fully qualified 
themselves and gave positive testimony in defendant’s 
favor. The jury had the benefit of this evidence, and it 
was fully instructed as to the presumption of innocence. 
The defendant requested twenty-one instructions in all, 
four of them on the question of character. Some of the 
latter were erroncous as applied to the facts. Considering 
all the circumstances in this case, while the court shonld 
have given an instruction on this subject, I am of the opin- 
ion that the defendant would and should have been convict- 
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ed in any event, and that the refusal to give one of the 
four instructions tendered on this point does not justify 
a reversal and a retrial of the case. 

Rose, J., concurs in this dissent. 


WILLIAM B. SHURTLEFF, APPELLANT, V. OCCIDENTAL BUILD- 
ING & LOAN ASSOCIATION, APPELLEE. 


FILep JANUARY 19, 1921. No, 21113. 


1. Damages: Conrracr to LEND Money: BreacH: Measure or Dants- 
AGES, The measure of damages for a breach of contract to lend 
money is usually the difference between the contract interest rate 
and the increased interest rate the borrower is obliged to pay in 
procuring a new loan. Where, however, the specific purpose for 
which the loan was made was communicated to the lender, and it 
appears that the borrower has suffered special damages by the 
breach, which are pleaded and proved, the damages recoverable 
are such as may fairly and reasonably be supposed to have been 
in the contemplation of both pariies at the time of making the 
contract, as the probable result of a breach of it. 

2. : : QuESTION FoR JuRy. Whether certain claimed 
damages, not too remote and ‘speculative, arising out of the in- 
creased cost of constructing a building, can be recovered in an 
action for damages for a breach of a contract to lend money to 
aid in its construction depends upon whether such damages were 
fairly and reasonably within the contemplation of the parties at 
the time of making the contract, as a probable consequence of a 
breach of it, and is a question of fact to be determined by the 
jury. 


: SPECULATIVE DAMAGES, Damages claimed for the 
loss of anticipated rents of a building during a period of delay in 
its construction, claimed to have been occasioned by a breach of 
contract to lend money for its construction, are, under the cir- 
cumstances proved, too remote and speculative to be recoverable. 


: ATTORNEY'S FEES: Costs. Under the eircumstances 
proved, claimed damages for attorney fees and costs in perfecting 
the title in order to procure a loan are not recoverable. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MorRNING, JupGE. Reversed. 
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C. C. Flansburg, for appellant. 
Max V. Beghtol and Gaines & Van Orsdel, contra. 


Day, J. : 

This action was brought by William B. Shurtleff, in 
the district court for Lancaster county, against the Occi- 
dental Building & Loan Association to recover special 
damages claimed to have been sustained by him for an al- 
leged breach of contract on the part of the defendant to 
lend the plaintiff $16,000. 

The petition alleges in apt terms the making of the con- . 
tract for the loan, the unwarranted breach thereof by the 
defendant, and the items going to make up his claim for 
special damages, which may be epitomized as damages 
arising out of the increased cost of the building; the loss 
of prospective rents; and the court costs and attorney fees 
incurred in perfecting his abstract to meet the require- 
ments of the defendant, a more detailed statement of which 
will hereinafter appear. 

At the close of the testimony, on motion of the defendant, 
the court directed the jury to return a verdict for the de- 
fendant, which was accordingly done, and judgment ren- 
dered thereon for the defendant. The plaintiff has ap- 
pealed. 

The only question presented by the appeal is whether the 
court erred in instructing a verdict for the defendant. 

It was the theory of the trial court, as disclosed by its 
remarks in ruling on the defendant’s motion for a di- 
rected verdict in its favor, that, conceding that the plain- 
tiff had established the making of the contract for the 
loan, and conceding the unwarranted breach thereof by 
the defendant, still the plaintiff must fail for the reason 
that no damages such as the law recognizes for a breach 
of a contract to lend money had been shown. ‘The trial 
court took the view that the measure of damages in such 
cases is the difference between the contract rate of interest 
and the rate the borrower would have been required to pay 
in procuring the money elsewhere; and, there being no 
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testimony that a greater rate of interest would have been 
required, that therefore no damages would lie. It was 
also the view of the trial court that the damages claimed 
were too remote and speculative to form the basis of re- 
covery. 

In passing upon the correctness of the ruling of the court, 
we must consider the testimony tending to support the 
plaintiff’s theory of the case in its most favorable aspect. 
In support of the plaintiff’s theory, the testimony tends 
to show that on October 5, 1916, the plaintiff made an ap- 
plication to the defendant for a loan of $25,000 upon an 
apartinent house which the plaintiff contemplated building 
upon a lot then owned by him in the city of Lincoln, Ne- 
braska. At the time of the application the plaintiff exhibit- 
ed to the defendant the plans of the proposed building, 
which the defendant examined, figured the cost of the build- 
ing, and informed the planitiff that his estimates were too 
high, but finally agreed to make a loan of $16,000 upon the 
premises, the money to be advanced from time to tinie as 
the building progressed toward completion. This proposi- 
tion was accepted by the plaintiff, and in furtherance of the 
agreement on October 23, 1916, he signed a note for $16,000 
payable to the defendant, and plaintiff and his wife duly 
executed a mortgage upon the premises to secure the pay- 
ment of said note. The mortgage and note were delivered 
to the defendant and accepted by it, and the mortgage was 
duly filed for record the following day. The testimony 
also shows that plaintiff, relying’ upon his contract, com- 
menced the erection of the building in November, 1916, in 
accordance with the plans exhibited to the defendant; 
that plaintiff submitted to the defendant an abstract of his 
title, to which objections were made, and, in order to satisfy 
the requirements of the defendant, plaintiff commenced 
two suits to clear the cloud upon his title, and in the end, 
about March 1, 1917, submitted an abstract which met all 
the requirements of the defendant; that meanwhile the 
plaintiff had proceeded with the construction of the build- 
ing, and had expended thereon about $12,000; that he had 
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Jet contracts for the heating and the plumbing, and the 
building had progressed to the stage that it was ready for 
plastering; the roughing in on the contracts for heating and 
plumbing had been done, and the radiation delivered on 
the premises; that on several occasions the defendant had 
examined the building, and made no complaint or ob- 
jections to the manner of its construction; that 
on March 5, 1917, the defendant again ‘examined the 
building, and then, for the first time, informed the plain- 
tiff that the building would not stand a loan of $16,000, and 
offered to make a new loan of $12,000, which the plaintiff 
refused; that thereupon the defendant returned to plain- 
tiff the note, marked canceled, the mortgage, a release of 
the mortgage, and the abstract, and refused to carry out 
the contract for the loan; that the plaintiff made efforts to 
borrow the money elsewhere, and used due diligence in 
that behalf, but did not succeed in making a new loan until 
September or October, 1917, and then was able to borrow 
but $11, 000; that, by reason of the failure of the defendant 
to advance the money, the plaintiff was unable to meet the 
payments on the contracts for heating and plumbing, so 
that his contractors ceased work and refused to carry out 
their contracts, and the materials on the ground which 
were not in place in the building were removed by the 
contractors; that in completing the building in accordance 
with the plans, after procuring the money to do so, the 
plaintiff was obliged to pay for the plumbing the sum of 
$150 above the original contract price; that he was required 
to pay the sum of $250 above the original contract price 
for the heating, and, to even do this, reduced the amount 
of radiation called for in the original contract; that if 
the same amount of radiation had been put in ag called 
for by the original contract, the increased cost would 
have been from $800 to $1,000 more; that there was a 
delay of several months in the completion of the building 
occasioned by the breach of the contract, and that by 
reason thereof the plaintiff lost prospective rents; that the 
gross rental was $375 a month, and that there was a great 
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demand for houses, and that the building could have been 
rented; that he paid out in costs and attorney fees in per- 
fecting his title to meet the requirements of the defendant 
the sum of $150. 

The measure of damages for a branch of a contract to 
lend money is usnally, as announced by the trial court, the 
difference between the contract interest rate and the in- 
creased interest rate the borrower is obliged to pay in pro- 
curing a new loan. There are certain exceptions to this rule, 
one of which is that, where it appears that the specific pur- 
pose for which the loan was made was communicated to the 
lender at the time the contract was entered into, and where 
it further appears that the borrower has suffered special 
damages by the breach, which are pleaded and proved, the 
damages recoverable are such as may fairly and reasonably 
be supposed to have been in the contemplation of the parties 
at the time of making the contract, as the probable result 
of a breach of it. The leading case upon this general sub- 
ject, and one frequently cited by the courts, is Hadley v. 
Bawvendale, 9 Exch. (Eng.) *841, *354, in which it is said: 

“Where two parties have made a contract, which one of 
them has broken, the damages which the other party 
ought to receive in respect of such breach of contract 
should be such as may fairly and reasonably be considered, 
either arising naturally, that is, according to the usual 
course of things, from such breach of contract itself, or 
such as may reasonably be supposed to have been in the 
contemplation of both parties at the time they made the 
contract, as the probable result of the breach of it. Now, 
if the special circumstances under which the contract was 
"actually made were communicated by the plaintiffs to the 
‘defendants, and thus known to both parties, the damages 
resulting from the breach of such a contract, which they 
would reasonably contemplate, would be the amount of 
injury which would ordinarily follow from a breach of con- 
tract under these specia] circumstances so known and com- 
municated.” 
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In 8 R. C. L. 464, sec. 31, it is said: “As a general 
rule the measure of damages for breach of an agreement to 
loan money is the difference, if any, between the interest 
that the borrower contracted to pay and what he was com- 
pelled to pay to procure the money ; not exceeding, perhaps 
the highest rate allowed by law. * * * While the re- 
covery is often limited to nominal damages, special dam- 
ages may be recovered where the money is to be used fora 
particular purpose which is known at the time to the party 
agreeing to make the loan, provided, of course, that such 
damages are not speculative or remote.” In Murphy v. Han- 
na, 37 N. Dak. 156, it is said: “The measure of damages for 
the breach of a contract obligation to loan money is not 
necessarily restricted to nominal damages, and where it 
appears that special circumstances were known by both par- 
ties, from which it must have been apparent that special 
damages would be suffered in case of failure to fulfil the ob- 
ligation, such special damages as may appear to have been 
reasonably contemplated by the parties are recoverable.” 
For cases supporting the general view see Holt v. United 
Security Life Ins. & Trust Co., 76 N. J. Law, 585, 21 L. R. 
A. n. 8. 691; Levinski v. Middlesex Banking Co., 92 Fed. 
449. 

In the case before us it must be borne in mind that the 
plaintiff in contracting for the loan did so with the special 
purpose in view of constructing the building and paying for 
it in part at least, out of the money to be advanced on the 
loan from time to time as the building progressed, this 
fact was made known to the defendant at the time. That 
the plaintiff in carrying out the project might enter into 
contracts with contractors for various paris of the work — 
- would seem to be within the fair and reasonable contem- 
plation of tl parties at the time the contract for the loan 
was made, and that, if the contract were breached, the 
plaintiff might suffer damages. Whether such facts were 
reasonably within the contemplation of the parties, and 
whether it must have been reasonably contemplated that 
special damages would be suffered by a failure to carry 
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out the agreement, were questions which, under the evi- 
dence, in our opinion should have been submitted to the 
jury. As to whether the damages claimed were too remote 
and speculative to form the basis of recovery is for the 
court to determine. 

As we view the record, the item of special damages 
arising out of the increased cost of the heating and plumb- 
ing, above the cost in the original contracts, are not too 
remote and speculative to form the basis of recovery. 
Here the plaintiff had made contracts for the performance 
of this work, presumably with parties who were able: to 
fulfil their agreements. That the work was not completed 
was due to the plaintiff's inability to pay for it, which in 
turn was brought about by the defendant’s default. Such 
damages appear to be the direct and immediate result of 
the breach of the contract. 

As to the element of special damages arising from the 
loss of rents of the building for the period of delay in the 
completion thereof, occasioned as the plaintiff claims by 
a breach of the contract, we are of the view that such dam- 
ages are too remote and speculative to form the basis of 
recovery. Too many independent circumstances followed 
the breach of the contract to say that the loss of rents was 
the direct and immediate result of such breach. So, with 
respect to the costs and attorney fees paid by the plain- 
tiff to perfect his title to meet the requirements of the 
defendant, we are of the view that they are not proper ele- 
ments of damage. The demands made by the defendant 
may have been somewhat technical, as claimed by the 
plaintiff, and yet in our view they are not beyond the 
reasonable requirements of a’ careful and prudent person 
engaged in loaning money.. As before stated, the plaintiff 
procured a loan elsewhere. Had he not previously perfect- 
ed his title, he would in all probability have been required 
to do so, paying therefor approximately the same amount. 

In this discussion we have ommitted any reference to the 
argument of defendant’s counsel, for the reason that it is 
based upon the theory of defendant of the evidence, and 
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overlooks in a large measure the plaintiff’s testimony. 
But, inasmuch as there was a directed verdict for the 
defendant, it is incumbent upon us to consider the testi- 
mony as to the plaintiff’s claims in its most favorable 
aspect. 

From what has been said, it follows that the judgment 
of the trial court should be reversed, and the cause remand- 
ed for further proceedings. 

REVERSED AND REMANDED. 

FuANspurc, J., not sitting. 


JOHN SULLIVAN, APPELLANT, V. FURNAS COUNTY, APPELLEE. 
Fitkp January 19, 1921. No. 21597. 


1. Recognizance: ForFEITURE: LIABILITY. Where a yecognizance ina 
penal sum named is entered into for the appearance of the prin- 
cipal in court on a day certain, and the principal fails to appear, 
the mere entry of the default and the declaration of forfeiture of 
the recognizance does not fix and determine the exient of the 
penalty to be exacted, 


In an action upon a forfeited recognizance, 
the court, in fixing the amount of penalty to be exacted, may, under 
section 9017, Rev. St. 1913, remit or reduce any part of the whole 
of such penalty, and may render judgment therein according to 
the circumstances of the case and the situation of the parties, 
and upon such terms and conditions as to the court shall seen 
just and reasonable. 


When the surety upon a forfeited recogni- 
zance pays into court the amount of the penalty named therein, 
under the misiaken belief that the amount of the penalty is fixed 
by the forfeiture, there is no consideration for the payment, and 
the county is not entitled to hold the money as against the right- 
ful claimant. 


APPEAL from the district court for Furnas county: 
Cuarues EF. Evprep, Jupen. Affirmed. 


Lambe & Butler and Walter D. James, for appellant. 


John Stevens, contra, 
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Day, J. 

The district court for Furnas county sustained a demur- 
rer to plaintiff’s petition, and, plaintiff declining to plead 
further, his action was dismissed. Plaintiff has appealed. 

The grounds of the demurrer were: That there is a 
defect of parties plaintiff; that there is a defect of parties 
defendant; and that the petition does not state facts 
sufficient to constitute a cause of action against the defend- 
ant, 

The facts alleged in the petition, in so far as necessary 
to an understanding of the questions raised by the de- 
murrer, are substantially as tollows:: On November 17, 
1917, one Otis Sullivan, a-son of the plaintiff, as principal, 
together with C. E. V. Smith, as surety, entered into a 
. recognizance to the state of Nebraska, in the district court 
for Furnas county, in the penal sum of $500, conditioned 
that the said Otis Sullivan would be and appear before 
said district court on March 11, 1918, to answer to the 
charge of perjury, pending therein against him. A copy 
of the recognizance, which is in the usual form, is set ont 
in the petition. On March 11, 1918, the said Otis Sullivan 
failed to appear in court as required by the terms of the 
recognizance, and on March 12, 1918, the court duly and 
regularly entered an order forfeiting the recognizance. It 
is alleged that before C. E. V. Smith entered into the 
recognizance as surety, the plaintitf deposited with him 
the sum of $500, the property of the plaintiff, for the pur- | 
pose of indemnifying and holding the said C. . V. Smith 
harmless from all liability, by reason of entering into the 
recognizance; that on April 25, 1918, the county attorney 
of Furnas county represented to said Smith that the dis- 
trict court had fully settled and determined his liability’ 
as surety on the recognizance, and had ordered and direct- 
ed the said surety to pay to the clerk of the district court 
for Furnas county the sum of $500 in full settlement of 
such liability; that Smith, believing and relying upon 
the representations of the county attorney, and without the 
knowledge or consent of the plaintiff, paid to the clerk 
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of the district court for Furnas county the sum of $500, 
the property of the plaintiff; that said sum was paid with- 
out consideration and without authority of law, and is 
now held and retained by the defendant; that at the time 
Smith made the payment the district court for Furnas 
county had not fully settled and determined the liability 
of said Smith as surety, neither had it directed and or- 
dered the said Smith to pay into the court the sum of $500, 
or any other amount, in satisfaction of such liability; 
that the only order which had been made in said cause was 
the order forfeiting the recognizance; that, had Smith 
known of the falsity of the representations of the county 
attorney, he would not have made the payment; that 
Otis Sullivan, the principal in said recognizance, died on 
October 11, 1918; that, after the death of Otis Sullivan, 
the district court for Furnas county refused to modify or 
vacate its order forfeiting said recognizance, and the order 
or forfeiture is in full force and effect. 

It will be noted that the $500 in question was deposited 
by the plaintiff with Smith for the purpose of indemnify- 
ing-and holding him harmless from all liability by reason 
of his suretyship. Up to this time the extent of Smith’s 
liability has not been determined. The mere forfeiture 
of the recognizance is not a finding or determination of 
the extent of Smith’s liability. At most, it is but a judi- 
cial determination of the failure of Otis Sullivan to appear 
in court as required by the terms of the recognizance. 
There may be circumstances which would amply justify 
the court in reducing the amount of the penalty to be 
exacted below the amount named in the bond. Section 
9017, Rev. St. 1918, provides: “The court in which the 
‘action for the penalty of any forfeited recognizance is 
brought may remit or reduce any part of the whole of 
such penalty, and may render judgment therein according 
to the circumstances of the case and the situation of the 
party, and upon such terms and conditions as-to such 
court shal] seem just and reasonable.” 

The forfeiture of the recognizance is hut one of the 
preliminary steps as a basis for an action, and is not a 
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judicial determination of the amount of penalty to be paid. 
_ It would seem, therefore, that at the time Smith paid the 
money into court neither Otis Sullivan nor Smith nor the 
plaintiff owed any amount to the county arising out of the 
forfeiture, and that there is no consideration which would 
give the county any claim on the money at this time. 

As before stated, this money was deposited with Smith 
to hold him harmless against all liability by reason of his 
signing the recognizance, Until the extent of Smith’s 
liability is determined, he has the right to have this sum 
held for his protection. He has not consented that the 
money be withdrawn, which was placed as security against 
his own liability. It may yet happen that Smith is held 
to respond for the penalty in the recognizance. If the 
plaintiff were successful in this action, and later Smith 
should be held to respond for the penalty in whole or in 
part, a situation would be presented in which, by action 
of the court, Smith has-lost his security and the benefits 
of his contract of indemnity in an action in which he was 
not a party. 

As we yiew it, the plaintiff has no greater rights against 
the county to the possession of this fund than he would 
have against Smith, and against the latter an action will 
not lie until the extent of Smith’s liability has been de- 
termined, and the purpose for which the money was de- 
posited has been fulfiled. Until then the plaintiff has no 
legal right to the fund. | 

It would seem, therefore, that the demurrer was rightly 
sustained. To straighten out this tangle, we deem it not 
out of place to suggest that the extent of any penalty 
to be exacted on the forfeited recognizance should first be 
determined by the court, and an action then brought, if 
necessary, in which all of the parties are brought in and 
their respective rights determined. 

Under the state of the record, the plaintiff is not en- 
titled to a return of the money at this time. The demur- 
rer was, therefore, rightly sustained, and the judgment is 

AFFIRMED, 
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ANTONIO VENUTO, APPELLEE, V. CARTER LAKE CLUB ET Al., 
APPELLANTS. 


Firep JANUARY 19, 1921. No. 21766. 


APPEAL from the district court for Douglas county: 
Arruur C. WAKELEY, Jupen. Affirmed on condition. 


Carl EL. Herring and Brome & Ramsey, for appellants. 
Anson IT. Bigelow, contra. 


Day, J. 

This case was before this court upon a former occasion, 
being reported in 104 Neb. 782, wherein the facts out of 
which the action arose may be found. 

Upon the first trial in the district court, evidence was 
taken bearing upon the issues tendered, and the court 
found that under the evidence the claimant was not a de- 
pendent within the meaning of the compensation act, and 
reserved its decision upon the other issues. The plaintiff 
appealed from the finding and judgment. Upon a review 
of the record, this court held that the evidence was suffi- 
cient to snstain a holding that the mother is a dependent, 
and set aside the finding of the district court upon the 
issues of support and dependency. In the opinion the 
court anticipated the other issues in the case for the guid- 
ance of the trial court, and remanded the case for further 
proceedings. The plaintiff thereupon filed a motion for 
finding and judgment upon the pleadings, the evidence 
upon the former trial, and the rules of law governing the 
case as determined by the supreme court. The defendants 
also filed a motion for a rehearing of the entire case, and, 
among other things, asked that defendants be given an 
opportunity to take testimony in Italy showing that the 
claimant was not a dependent, and the extent, if any, of 
the contributions made to the claimant by the deceased. 
The trial court sustained the plaintiff’s motion and over- 
ruled the defendants’ motion. 


t 
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The overruling of defendants’ motion is the principal 
error now relied upon. We think the court did not err 
in its ruling. The decision of this court was decisive of 
the issues in the case. Whether the defendants should have 
been given time to investigate further, with the possible 
view of taking testimony in Italy upon the issue of the 
dependency of the claimant, was a matter largely resting 
within the discretion of the trial court. The showing made 
went only to the effect that the defendants desired to make 
an investigation of the condition of claimant, and take 
the testimony of the claimant, “and such other witnesses 
as may be able to furnish competent testimony material 
to the issues joined, and present the same to the court 
upon such rehearing.” We are unable to say that there 
was an abuse of discretion in overruling the defendants’ 
motion. 

It is the policy of the law that cases arising under the 
provisions of the compensation act should be speedily de- 
termined. With that end in view, the usual time for mak- 
ing up the issues is not given. The law specially provides 
that such cases shall be advanced on the docket and de- 
termined as soon as possible. Under all the circumstances 
before us, as presented by the record, we are of the opinion 
’ that there was no error in the ruling of the court. 

It now appears, however, that the trial court, throngh 
an oversight of counsel, computed the amount to be paid 
under the provisions of section 8, ch. 85, Laws 1917, where- 
as, it should have been computed under the provisions of 
section 8663, Rev. St. 1918, in force at the time the cause 
of action arose. By so doing the court made a weekly 
award in a greater sum than it should have done. If 
plaintiff files a remittitur of $2.50 a week in the judgment 
rendered, within ten days, the judement and order of the 
district court will stand affirmed; otherwise, the case will 
be reversed and remanded, with directions to reduce the 
award $2.50 a week. 


AFFIRMED ON CONDITION. 
FLANSBURG, J., dissents. 
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STATE, EX REL. NEBRASKA BUILDING & INVESTMENT Com- 


PANY, APPELLEE, V. BOARD OF COMMISSIONERS OF Stare 
INSTITUTIONS ET AL., APPELLANTS. 


FILep JANUARY 19, 1921. No. 21759. 


States: Boarp or COMMISSIONERS or STATE INSTITUTIONS: CoNTRACTS: 
DIscReETIon. Under our statute (Laws 1915, ch. 129) requiring the 
board of commissioners of state institutions to award a contract 
to the “lowest responsible bidder,’ the board, in passing upon 
the question of the responsibility of the bidders, exercises a dis- 
cretionary power, and its action on that question is judicial in its 
nature. 

The board cannot, however, act 
arbitrarily er capriciously in the matter, and before it can reject a 
bid on the ground that the bidder is not “responsible,” as that 
term of the statute is understood, the board must have before it 
information, or evidence, sufficient to show a rational and reason- 
able basis for its decision. 


The term “responsible” as used 
in the statute is not limited in its meaning to mere financial re- 
sponsibility, but includes within its purview the general ability 
and capacity of the bidder to perform the work, his facilities and 
suitability for the task, and those qualities which he must neces- 
sarily have in order that he be able to perform the contract 
strictly in accordance with its terms. 


: ‘ : . When the state board has made a 
decision, in the exercise of a bona fide judgment, that a certain 
bidder is not responsible, and when its decision is rational and 
based on facts and not actuated by favoritism, ill will, or fraud, 
the ceurt cannot set aside the decision. 


. Mandamus: Inregiok TRipuNnaLs: ContTrotu or Discretion. The 


court has no power by mandamus to centrol the decision of those 
Matters which are left by statute to the discretion of inferior tri- 
bunals. 


APPEAL from the district court for Lancaster county: 


WILLARD E. STEwaRt, Jupce. Reversed and dismissed. 


Clarence A. Davis, Attorney General, and C L, Dort, 


for appellants. 
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Doyle & Halligan, contra. 


_ FLANsBuRG, J. 

Mandamus action against the members of the board of 
commissioners of state institutions to compel cancelation 
of an award of a contract made by the board, and to order 
that the contract be awarded to the relator, the Nebraska 
Building & Investment Company, which company claims to 
have been the lowest responsible bidder. Judgment was 
entered in favor of relator, canceling the prior award, as 
prayed, and ordering an award of the contract to relator. 
From this judgment respondents appealed. 

The board of commissioners of state institutions has 
charge of the erection of state buildings. Contracts for 
the construction of buildings costing more than $1,000 
can be made only through public competition, after giving 
advertised notice, and must be awarded to the “lowest re- 
sponsible bidder.” Laws 1915, ch. 129. 

Plans and specifications were prepared and notice to 
bidders given for the construction of a hospital building 
at the Soldiers Home at Milford, Nebraska. In the pro- 
posal to bidders certain items of the work to be let were 
submitted in the alternative. At the time of the opening 
of the bids, the board decided upon those items which were 
to be considered as the basis for the letting of the contract, 
and announced such conclusion. Upon the work, based 
upon the items so decided upon, the bid of the relator was 
$77,353.30, while that of E. Rokahr was $77,969, and other 
bids ranged higher. Relator’s status thus became fixed 
as the lowest bidder in point of money amount. The board, 
however, awarded the contract to Rokahr. This award 
the district court ordered canceled, upon the ground, evi- 
dently, that relator, and not Rokahr, was found by the 
court to be the lowest responsible bidder. 

The sole question is, how far can the court by a manda- 
mus proceeding control the board of state institutions in 
a determination as to who are lowest responsible bidders 
in such a case. 
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The testimony of Mr. Oberlies, chairman of the board, 
was that relator at the time of the awarding of the con- 
tract had under construction for the state two bnildings 
of which the state was in immediate need, and that the 
work on these buildings had heen delayed; that the board 
had no criticism as to the financial responsibility of the 
relator company, but was governed in rejecting the bid of 
the company by the opinion that relator, being a relatively 
new contractor, and having all the work that it could 
handle with its equipment and facilities, lacked the capac- 
ity, at that particular time, to carry out a strict perform- 
ance of the contract then to be awarded. 

Relator takes the position, since the board did not ques- 
tion its financial responsibility, and since the relator was 
ready and able to give a bond required by the statute to 
insure the faithful performance of the work, that the 
question of responsibility is out of the case, and that there 
remains only the ministerial duty on the part of the board 
to award the contract to relator upon its bid. 

The term “responsible,” as used in the statute, has a 
broader meaning than a mere reference to pecuniary abil- 
ity. It was the intention of the statute that a bidder 
should be a responsible party aside from the giving of the 
bond. ‘Though a person may be able to give security to 
his employer, yet his ability to do and perform with 
promptness a heavy contract, involving large expendi- 
tures, must depend greatly upon his cwn resources. Tor 
this reason, it igs assumed that the statute required the 
successful bidder to be a ‘responsible’ one, that is to say, 
‘able to respond or to answer in accordance with what is 
expected or demanded’ (see Webster’s Dictionary), in ad- 
dition to the giving of the bond for the specific perform- 
ance of the contract.” -Peopie v. Dorsheimer, 55 How. Pr. 
(N. Y.) 118. 

The term “responsible” is not, however, limited to pecu- 
niary ability, as may have been intimated in the New York 
case just cited, but pertains to many other characteristics 
of the bidder, such as his general ability and capacity to 
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carry on the work, his equipment and facilities, his prompt- 
ness, and the quality of work previously done by him, his 
suitability to the particular task, and such other qualities 
as are found necessary to consider in order to determine 
whether or not, if awarded the contract, he could perform 
it strictly in accordance with its terms. Kelling v. Ed- 

wards, 116 Minn. 484; Inge v. Board-.of Public Works, 1385 
Ala. 187; 36 Cyc. 876. See note, 38 L. R. A. n. s. 672, 
and note, -26 L. R. A. 710. 

As said by Mr. Freeman in his note in 50 Am. St. Rep. 
489: “Tt is clear that if officers and adininistrative boards, 
having the power of awarding contracts for publie work, 
were required to act ministerially, or in a particular way, 
the public interests would suffer at the hands of designing 
and unscrupulous men. On the other hand, it sometimes 
happens that public officers and administrative boards are 
oblivious to the interests of the public, and that, if there 
were no checks upon them, the door of fraud, corruption, 
and official extravagance would be thrown wide open. The 
law, therefore, has wisely provided that contracts for 
public work shall be let to the lowest responsible bidder 
giving adequate security.” 

The tribunals having charge of the Jetting of these con- 
tracts for public work in passing upon the question of the 
responsibility of bidders, as determined from all those 
elenients entering into that question, do not act minister- 
ially only, but exercise an official discretion. The action 
of the board in that respect is judicial in its nature, and 
the exercise of that discretion is vested in the board, and 
not in the courts. 

- When the board has made a decision that a certain bid- 
der is not “responsible,” and this decision has such support 
from evidence, or information, then at hand, ag to show 
that the board did not act arbitrarily, or from favoritism, 
ill will, ov fraud, but from an honest conviction, based 
upon facts, that its action was, in its judgment, for the 
best interests of the state, it is not the province of the 
courts to interfere by mandamus, and direct the action 
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of the board, even though the court should believe that the 
conclusion of the board was erroneous. [or the.court 
to take evidence and upon that evidence to determine that 
the bidder was in fact “responsible” in such a case would 
be to substitute the opinion and judgment of the court for 
that which, by the statute, belongs to the board, and 
would, under well-recognized rules of law, be unwarranted. 
State v. City of Lincoln, 68 Neb. 597; State v. Kendall, 
15 Neb. 262; Johnson +. Sanitary District of Chicago, 163 
Ill. 285; Kelly v. City of Chicago, 62 Ill. 279; note, 50 
Am. St. Rep. 489; note, 38 L. R. A. n. s. 654. 

It is insisted that, under previous decisions of this court, 
the relator has the right to a review and control of the 
decision of the board in a mandamus action. 

In State v. York County, 13 Neb. 57, a writ of manda- 
mus issued to review the action of the county board. The 
board had awarded a contract under a statute which re- 
quired that such contract be let to the “lowest bidder com- 
petent under the provisions” of the statute. The compe- 
tency or responsibility of the bidders was, however, not 
considered in the case. The action of the board was treat- 
ed by the court, under its construction of the statute, as 
purely ministerial, and it was assumed without argument 
in the decision that relator was entitled to a writ if he was 
shown to be the lowest bidder. 

In People v. Commissioners of Buffalo County, 4 Neb. 
150, 161, the question of responsibility of the bidder was 
not involved. The court denied a writ on the ground that 
none of the bids was valid, since certain essential pre- 
liminary steps, required by the statute, had not been fol- 
lowed. The statement of the court in that case, that the 
“lowest responsible bidder’? could maintain an action in 
mandamus to protect his rights, is dictum only, and that 
statement of the law cannot be approved, at least where 
the court is asked to pass on some matter upon which the 
board hag acted in the exercise of its discretionary powers. 

Relator further relies on the decision in State v. Cornell, 
52 Neb. 25, 35. In that case the state printing board had 
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awarded a contract for furnishing to the state, printing, 
stationery, and supplies. The provisions of the statute in- 
volved required the letting of the contract to the “lowest 
bidder.” -The court in construing that statute said: “In 
regard to the character of the work to be performed, its 
quality, or any details, they were not committed by ue 
law to the discretion or judgment of the board, * * 

“ hence there is in the awarding of the contracts under this 
law no discretion to be exercised as to any of the particu- 
lars to which we have alluded, which would preclude the 
issuance of a writ of mandamus, which will not, as a rule, 
be issued to control discretion. * * * The question of 
the responsibility of the bidder was not left for the gener- 
al judgment and discretion of the board.” 

The case of Marsh v. State, 2 Neb. (Unof.) 372, is based 
upon the same statute as that involved in State v. Cornell, 
supra, though the statute had since been amended. No 
question of the discretionary power of the board wag con- 
sidered, and the case was decided upon the authority and 
reasoning of State v. Cornell. 

In those cases, on the other hand, where this court has 
been called upon to review by mandamus acts of such a 
tribunal done in the exercise of a discretion, and where the 
question has been raised, the court has refused to interfere. 
State v. City of Lincoln, supra; State v. Kendall, supra. 

The evidence, in our opinion, shows that the board of 
state institutions in this case exercised its best judgment, 
and on information sufficient to show that its action was 
not merely arbitrary or capricious, nor in wilful disre- 
gard to the rights of bidders, and the writ of mandamus 
should, in our opinion, have been denied. 

REVERSED AND DISMISSED, 


Lerron, Dean and Day, JJ., not sitting. 
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Davin If. Kite, ADMINISTRATOR, APPELLEE, V. JULIA ZIM- 
MERMAN BF AL., APPELLANTS. 


Firep JaNuAry 19, 1921. No, 21221. 


Principal and Agent: CoLLECTION OF Note: AUTHORITY oF AGENT. Where 
one not in possession of a note assumes to collect both principal 
and interest as agent of the holder, proof of his authority to re- 
ceive payment of principal may be implied from facts and cir- 
cunis ances arising in the course of the relations between the 
holder and the alleged agent with regard to the note, justifying 
the inference that it was intended that the latter should be em- 
powered to collect both principal and interest, and such inference 
will be aided by the fact that the note contains an option to the 
maker to pay part or all of the principal on any interest paying 
date. 


APPEAL from the district court for Lancaster county : 
FREDERICK E. SHEPHERD, JuDGE. Reversed and dismissed. 


Hazlett, Jack & Laughlin and Frank A. Peterson, for 
appellants. 


Sam B. Lams, contra. 


Dorsey, C. 

This is a suit to foreclose a mortgage upon a residence 
property in the city of Lincoln given to secure a promis- 
sory note for $500, executed May 5, 1910, by Effie L. Ayers, 
who appears in the suit as the defendant and appellant 
Effie L. Grace. The payee of the note was Stella Kile, 
whose husband brings this suit as administrator for his de- 
ceased wife. Miss Ayers procured the money for which the 
note and mortgage in suit were given from Mrs. Kile, 
through John 8. Reed, who had previously been instrumen- 
tal, as a real estate agent, in selling Miss Ayers the proper- 
ty which she mortgaged to secure the loan. In 1913 Miss 
Ayers, or Mrs. Grace, as she then was, conveyed the proper. 
ty to her mother, the defendant and appellant Julia Zim- 
merman, who assumed the payment of the note and mort- 
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gage. The defense was that the note had been paid in full 
to John S. Reed, who, the appellants averred, was the agent 
of Mrs. Kile duly authorized to receive payment. It is un- 
disputed that the full amount of the note, both principal 
and interest, was in fact paid to Reed, and that he never 
accounted for it to Mrg. Kile. His agency and authority 
were controverted. The court below found for the ad- 
ministrator upon this issue, and from its decree foreclos- 
ing the mortgage this appeal is taken. 

The appellants never came into contact with Mrs. Kile, 
either personally or by letter, and the business relative to 
the note and mortgage was transacted wholly through 
John 8. Reed. The note originally had ten coupons at- 
tached to it, each for $15, representing the semi-annual in- 
terest for the period of five years which the note had to 
run before it matured on May 5, 1915. The first two pay-- 
ments of interest were made to Reed by Mrs. Grace in 
person, and she testified that he clipped a coupon each 
time from the note and handed it to her, after marking it 
“paid.” After that Mrs. Grace removed from Lincoln and 
remitted Reed for the interest and received the canceled 
coupons by mail until she conveyed the property to her 
mother in 1918. Mrs. Zimmerman made three payments 
to Reed; the first on November 5, 1913, for 273, being 
$250 on principal, $15 on interest, and $8 to apply on in- 
surance upon the mortgaged property; the second on April 
15, 1914, for $132.50, including $125 on principal and $7.50 
on interest; the third on October 26, 1914, for $128, in 
payment of the remainder of principal and interest on the 
loan.’ For each of these payments Reed gave her a receipt, 
specifying the items included and the fact that they were 
paid upon the note and mortgage in suit. Mrs. Zimmer- 
man received none of the coupons and never saw the note. 
She did not demand the note or mortgage or a release when 
the loan was paid off, but did ask for the abstract of title, 
which she thought would he sufficient evidence of pay- 
ment. Reed claimed he did not have the abstract when 
she first asked him for it, but sent it to her later, 

105 Neb.—37 
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Mrs. Zimmerman received no notices from Mrs. Kile 
and heard nothing more of the matter until several months 
after Mrs. Kile’s death. This is explained by the fact 
that, after the note fell due according to its terms in May, 
1915, Reed procured from Mrs. Kile an extension of it for 
three years, and thereafter continued to pay her the in- 
terest on its due dates, as if he had collected it from Mrs. 
Zimmerman. He made the last payment°of interest in 
November, 1917, shortly after Mrs. Kile’s death, but on 
May 5, 1918, the three years’ extension expired, and later, 
after notice was given by the administrator to Mrs. Zim- 
merman that the loan was due and unpaid, the facts de- 
veloped. 

It is undisputed that Reed was the agent of Mrs. Kile 
at least for the collection of interest; but it is well settled 
that proof of that fact alone will not afford a sufficient 
basis for the inference that he was also her agent for 
the collection of the principal, if he did not have the note 
in his possession. Richards v. Walter, 49 Neb. 639. The 
only direct evidence to the effect that Reed was in posses- 
sion of the note at any time after it was originally execut- 
ed was the testimony of Mrs. Grace that, when she made 
the first two interest payments, she saw Reed clip the cou- 
pons. In his testimony Reed denied that he was entrusted 
with the possession of the note, and stated that Mrs. Kile 
gave him the coupon representing each interest instalment 
after payment had been made. While the record does not, 
in our opinion, warrant the conclusion that. the note was 
in Reed’s possession when the payments of principal were 
received by him, the fact that he did not have possession of 
the note is only a circumstance bearing upon the question 
of his authority to collect the principal, and is not con- 
clusive of that question. Thomson v. Shelton, 49 Neb. 644. 
Are there any other facts or circumstances in the record 
from which that authority may be inferred? 

The evidence reveals an unusually close and confidential 
business relation between Reed and Mrs. Kile with refer- 
ence to the note and mortgage in suit. The loan was nego- 
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tiated by Reed, and he drew the papers and took the ac- 
knowledgment of the mortgage. Mrs. Kile told him at 
that time that she desired it to be kept a secret that she 
had invested this money, and arranged with Reed to pay 
her the money collected ag interest at his office, and not to 
remit it to her at her home. She always received the in- 
terest money at his office, and her husband was ignorant of 
the fact that she had this investment until long afterwards. 
The note contained an option to the borrower to pay $100 | 
or any multiple thereof on any interest paying date, and 
Mrs. Kile was, therefore, chargeable with notice that the 
maker might elect to avail herself of the option and pay 
part or all of the principal whenever the interest fell due. 
She had evinced the desire to have no personal dealings 
with regard to the note, from motives of concealment which 
applied with equal force to the collection of the principal. 
If she did not want payments of interest coming to her at 
her home which would reveal the fact that she had this 
money inyested, neither would she want the principal paid 
directly to her, for the same reason. Counsel for the ap- 
pellants argue that it is reasonable to infer from these 
facts that Mrs. Kile authorized and expected Reed to col- 
lect the principal as well as the interest. 

As indicating the complete reliance which Mrs. Kile 
placed upon Reed throughout this transaction and the 
control which she permitted him ‘to exercise over the col- 
lection of the note, attention is called by counsel to the’ 
circumstances relative to the three years’ extension of the 
time of payment. On May 11, 1915, six days after the note 
fell due according to its terms, at Reed’s instance and in 
his office, she signed the extension for that period written 
by him upon the back of the note. Without independent 
inquiry, and with nothing but the assurance of her own 
agent from which to reach the conclusion that Mrs. Zim- 
merman had not paid or did not wish to pay the note and 
desired an extension of it, she suffered herself to be hood- 
winked into signing an extension, the effect of which was, 
not only to deceive herself, but to make it impossible for 
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the fact of the agent’s defalcation to come to the knowledge 
of the appellants. 

Mrs. Kile did not come into personal contact with the 
appellants with regard to the extension any more than 
with regard to the preceding incidents of the transaction. 
Neither did she have any written evidence of their appli- 
cation for extension, in the form of a renewal note or 
coupons for the additional three years’ interest, such as it 
is not unusual for prudent lenders to require under like 
circumstances. She was content to take her agent’s word 
for it. It is contended that the fact that Reed was thus 
permitted to represent her in negotiating what she took to 
be an extension of the note is, in view of the unlimited 
confidence that she displayed toward him in the matter, 
evidence of precedent unrestricted authority on his part 
to deal as well with the collection of the principal as of 
the interest. 

We are of the opinion that the facts hereinbefore nar- 
rated preclude any other theory except that Reed was duly 
authorized, as Mrs. Kile’s agent, to receive the several pay- 
ments of principal paid to him by the’ appellants, and we 
therefore recommend that the decree of the court below be 
reversed and the action dismissed. 


Per CurtaAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the action dismissed, and this opinion is adopted by and 
made the opinion of the court. 

REVERSED AND DISMISSED. 


J. FRANK CoRRY, APPELLEES, v. WALDRON Seep Company, 
APPELLANT. 


Fitep JANUARY 19, 1921. No. 21226. 


1. Sales: Seeps: Accreprance, Where an executory contract to grow 
and deliver seed provides that it shall have a certain percentage 
‘of germinating vitality, the buyer has the right toe test the seed 
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within a reasonable time after delivery as a condition to accep- 

_ tance, and acceptance will not be presumed from the mere fact 
that seed was delivered to and received into the possession of 
the buyer, if such test be practicable, customary or contemplated 
by the parties. 


: TESTING: PLEADING AND Proor. If, in the case of 
an executory contract to deliver. seed of a certain germinating 
vitality, the contract is silent as to whether a test to determine 
its vitality is practicable, customary or contemplated, those facts 
become the subject of pleading and proof, and the court will not 
assume them or take judicial notice thereof. 


4 : : DEFENSE. Where a contract to deliver seed 
of a certain germinating vitality is silent as to whether a test to 
determine its vitality was practicable within a reasonable time 
after delivery, or was customary or contemplated, it is sufficient 
for-the seller, who has delivered seed thereunder to the buyer, 
in his petition in an action for the price, to set forth the contract 
and allege delivery pursuant thereto. If such test was practicable, 
customary or contemplated, and the buyer desires to avail himselt 
thereof, it is, in such case, matter of affirmative defense. 


In such case, an answer which 
consists only of an admission of the receipt of the seed and an 
allegation that it was inferior in germinating vitality to the con- 
tract requirement, but fails to affirmatively plead that such test 
was prac‘icable, customary or contemplated, does not state a de 
fense. 


AppPeAL from the district court for Douglas county: 


Ler S. Esretin, Jupen. Affirmed. 


Byron G. Burbank, for appellant. 
Alvin F, Johnson, contra. 


Dorsey, C. 
The plaintiff, J. Frank Corry, a seed grower and dealer, 


brought this action against the defendant, Waldron Seed 


Company, to recover the contract price of 1,098 pounds 
of muskmelon seed grown by the plaintiff for the defend- 
ant and delivered to the latter pursuant to its written 


order for such seed, which provided that the seed should 


“show a germinating vitality of 85 per cent.” The plain- 
tiff accepted the order a few days later by letter, and in 
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due time grew and delivered to the defendant the quanti- 
ty of seed sued for, which the defendant received into its 
possession. 

The plaintiff set up the written order and the acceptance 
thereof in his petition, and alleged that, “in pursuance of 
said contract and at the special instance and request of 
said defendant, plaintiff did grow for said defendant, and 
did, on or about the 2d day of November, 1912, deliver to 
said defendant” the quantity of seed sued for, praying for 
the recovery of the price at the stipulated rate of 2214 
cents a pound. The defendant, in its answer, admitted re- 
ceiving the quantity of seed alleged in the petition under 
the order set forth therein, denied every other allegation 
of the petition, and averred that the seed in question did 
not possess a germinating vitality of 85 per cent. The 
latter averment was denied in plaintiff’s reply. 

At the trial the plaintiff proved that he shipped and de- 
livered to the defendant 1,098 pounds of the particular 
variety of muskmelon seed called for by the contract, but 
made no effort to prove that it had the prescribed percent- 
age of vitality. The trial court took the view that the 
burden upon the plaintiff was satisfied by proof of delivery 
and receipt of the quantity of seed sued for, and that the 
answer failed to state facts sufficient to constitute a de 
fense. The court accordingly refused to permit the de- 
fendant to introduce any evidence as to the result of 
tests which it had made after the shipment of seed was 
received, tending to prove that its vitality was inferior to 
the contract requirement, and directed a verdict for -the 
plaintiff. From the judgment thereon the defendant ap- 
peals. 

In order to determine whether the court was in error in 
thus summarily disposing of the case, it becomes neces- 
sary to determine the precise attitude of the parties with 
reference to the contract of sale at the time the seed was 
delivered to and received by the defendant. It was an ex- 
ecutory contract to grow and deliver to the defendant a 
quantity of a certain variety of seed of a certain germinat- 
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ing vitality. Thus there was an express condition incor- 
porated into the executory contract, which related to a 
quality or attribute which the seed must possess, namely, 
that it should have a certain germinating vitality. That 
was a fact which could not be ascertained by ordinary in- 
spection at the time of delivery, and could be ascertained 
only, if at all, by a test which would require some time 
thereafter to apply. The question, then, is whether it 
was the intention of the parties, to be gathered from 
the contract and from the nature of the commodity with 
which it dealt, that the delivery should be subject to 
such test, or whether, on the contrary, the delivery was 
intended to be absolute, consummating the sale and vest- 
ing title in the purchaser, subject to the defendant’s rem- 
edy for breach of an express warranty of quality, if upon 
later test or use the seed should pitts deficient in germinat- 
ing vitality. 

The plaintiff having contracted to deliver seed of a speci- 
fied germinating vitality, we think a fair construction of 
the contract demanded that he deliver seed corresponding 
to that description, and that he should not be held to haye 
discharged his primary obligation under the contract un- 
less he did deliver such seed, if there was any practicable 
method by which the seed could be tested and its vitality 
determined at the time of delivery or within a reasonable 
time thereafter. If such a test was practicable, the de- 
livery should be held to be conditional only, and the con- 
tract to remain executory, until the defendant had been 
afforded a fair opportunity to make it. In such case, the 
mere fact that certain seed had been delivered to and re- 
ceived by the defendant under the contract would not be 
_ equivalent to acceptance, in the sense that the stipulation 
of the contract with reference to the vitality of the seed 
would thereby cease to be a condition precedent and be 
transformed into a warranty or condition subsequent. 

Was it practicable to determine the vitality of the seed 
by a test within a reasonable time after delivery? The 
contract says nothing about such test, and there is nothing 
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in its language from which it can be inferred either that 
such a test was practicable or that it was within the con- 
templation of the parties. Whether it was practicable or a 
custom of the trade (the plaintiff being a grower and the 
defendant a wholesaler of seeds) was, therefore, a matter 
of pleading and proof extraneous to the contract. We have 
reason to believe, from evidence offered by the defendant, 
that it was both practicable and customary, but the ques- 
tion is whether evidence to that effect was admissible under 
the pleadings; the court would not be warranted in taking 
judicial notice of those facts. Assuming that if a test of the 
seed for germinating vitality, within a reasonable time af- 
ter delivery, was practicable and customary, the delivery of 
the seed by the plaintiff and its receipt by the defendant 
were subject to that test, and did not constitute acceptance 
until a fair opportunity to make the test had been afford- 
ed, the fact remains that the contract neither expressly 
nor impliedly provided for such test and contains nothing 
from which we can infer that it was either practicable or 
a custom of the trade. 

If the contract had affirmatively provided for such test, 
or if it were possible to infer from its provisions that it 
was practicable, customary or within the conteniplation of 
the parties that the seed be tested within a reasonable time 
after delivery, then we should say that the burden would 
rest upon the plaintiff, in his petition and evidence in chief, 
to show affirmatively, not only that he delivered the seed 
pursuant to the contract, but that there was an unqualified 
and absolute acceptance of it, or that the defendant, by 
retaining it without objection for defect of quality for an 
unreasonable time after delivery, had waived the right 
to reject it on that ground. But where, as in the instant 
case, there is an executory contract of sale which provides 
that the subject thereof shall possess some attribute or 
quality not ascertainable by ordinary inspection, and con- 
tains nothing to warrant the inference that it could be 
ascertained by practicable test within a reasonable time 
after delivery, or that such test was customary or contem- 
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plated, it is sufficient for the seller, in his petition in an 
action for the price, to set up the contract and allege de- 
livery pursuant thereto. If such test be, in fact, practic- 
able, customary or contemplated, it becomes matter of de- 
fense. 

Having determined that the plaintiff’s pleading and 
proof were prima facie sufficient under the circumstances 
of this case, we shall next inquire whether the trial court 
was right in holding that the defendant’s answer failed 
to state a defense, and in excluding the defendant’s evi- 
dence upon that ground. The answer consisted of an ad- 
mission of the receipt of the seed, a general denial of all 
other allegations of the petition, and an allegation that 
the seed did not have a germinating vitality of 85 per cent. 
As indicated by the preceding discussion, if it was a fact 
that a-test of the seed within a reasonable time after de- 
livery was practicable, customary or contemplated by the _ 
parties as a condition precedent to acceptance, it went 
directly to the issue raised by the plaintiff’s allegation 
of delivery and, if properly pleaded, would have put the 
fact of acceptance in issue. It was possible for the defend- 
ant to have pleaded that such a test was practicable or a 
custom of the trade, that it had received the seed upon that 
condition, aud that it had within a reasonable time sub- 
jected it to test, found it inferior to the contract require- 
ments, and refused to accept it. Thus the defendant might 
have treated the stipulation ag to the germinating vitality 
of the seed as a condition precedent to the plaintiff’s right 
to recover for the price, but the answer contains no such 
averments. It did, to be sure, aver that the seed did not 
have the specified germinating vitality, but, as we have 
seen, that fact could be put in issue only as dependent upon 
a test within a reasonable time, which, in turn, was de- 
pendent upon whether such a test was practicable or cus- 
tomary, and we are not entitled to assume, as a matter 
of law, either of those facts. 

The answer put in issue neither the fact of acceptance, 
which it might have done by alleging that it was received 
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subject to a test which showed good grounds for refusing 
it, and that it was refused, nor the fact, if the defendant 
desired to so treat it, that there was a breach of warranty 
of quality and rescission upon that ground. Whether the 
stipulation as to the vitality of the seed is viewed as a 
condition precedent to the obligation of the defendant to 
accept it or as a warranty or condition subsequent, the 
answer was insufficient to state a defense, and there was 
no error in directing a verdict for the plaintiff. 

We recommend that the judgment be affirmed. 

Per CurIAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 
this opinion is adopted by and made the opinion of the 
court, “ 

AFFIRMED. 


OLIVE B. HAYS, APPELLEE, V. CARRIE S. CHRISTIANSEN 
ET AL., APPELLANTS. 


FILep JANUARY 19, 1921. No, 21157. 


1. Mortgages: MorteaGEe IN PossESSION: ACCOUNTING, Where, before 
foreclosure, a mortgagee takes possession of the mortgaged prem- 
ises, under an agreement with the mortgagor that he will manage 
the same and apply the net rents and profits toward the payment 
of the mortgaged debt, he must account, not only for the rents 
and profits he actually receives, but for such as, with diligence, he 
could have received. Evidence examined, and held not to show 
that the mortgagee, with diligence, could have received more than 
he actually received. 


2. : : IMPROVEMENTS, While, as a general rule, a mort- 
gagee in possession of the mortgaged premises with the consent 
of the mortgagor cannot recover for permanent improvements made 
by him thereon, yet, if the improvement was absolutely necessary 
for the preservation and management of the property and was 
made in good faith, the mere fact that it was permanent in charac- 
ter will not deprive the mortgagee of the right to credit therefor 
in an accounting between them. 
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3. Appeal: AccoUNTING: ADMISSION oF EvipENcE, In a suit for an 
accounting, plaintiff produced a witness having personal knowl- 
edge of the facts, who testified to various items of the receipt and 
disbursement of trust funds and identified canceled checks drawn 
by her showing the items of disbursement, verifyIng each. Held, 
that the admission in evidence of receipts signed by the persons 
to whom such payments were made was not prejudicial, there 
being sufficient competent evidence, if believed, to establish plain- 
tiff’s account. 

4. Mortgages: MorTGAGEE IN POSSESSION: APPOINTMENT OF RECEIVER, 
A mortgagee, who takes possession of the mortgaged premises 
under an agreement with the mortgagor to manage the same and 
apply the net rents and profits toward the payment of the mort- 
gage debt, cannot renounce the trust thus voluntarily assumed 
and successfully apply for the appointment of a receiver to do 
what was his duty and within his power to do. Held, that the 
court erred in appointing a receiver. . 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MornING, JuDGE. Affirmed in part, and re- 
versed in part, with directions. 


C. C. Flansburg, for appellants. 
W. S. McCoy, Fred ©. Foster and O. K. Perrin, contra. 


CAIN, C. 

On April 1, 1915, one W. A. McLaughlin was the owner 
and in possession of lots C, D, E, and F, in Bigelow’s sub- 
divison of lots 11 and 12, block 27, in the city of Lincoln, 
together with the four-story brick hotel, with about 90 
rooms, thereon, which is sometimes known as the Woman’s 
Building, or the Grand Hotel. On that date McLaughlin 
executed to the Lincoln Safe Deposit Company a mortgage 
on this property to secure 19 promissory notes of $1,000 
each, falling due at intervals of six months thereafter, and 
bearing interest at 10 per cent. after maturity, and an- 
other principal note of $16,000 payable April 1, 1925, ag- 
gregating an indebtedness of $35,000. After making this 
mortgage McLaughlin sold the premises to Carrie 8. Chris- 
tiansen, wife of Neils Christiansen, and they are defend- 
ants. The Lincoln.Safe Deposit Company solid these notes 
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and assigned the mortgage to Olive B. Hays, the plaintiff 
in this suit. Default was made in the payment of the first 
mortgage notes maturing October 1, 1915, and April 1, 
1916. On August 18, 1916, plaintiff brought suit to fore-- 
close. No answer was filed, but by agreement of the par- 
ties possession of the premises was taken over, almost im- 
mediately after the filing of the petition for foreclosure, 
by the Lincoln Trust Company as agent for plaintiff. On 
September 24, 1917, decree of foreclosure was entered find- 
ing amount due plaintiff to be $39,806.81. On June 25, 
1918, an order of sale was issued and the premises sold to 
the plaintiff for the sum of $40,000. Defendants objected 
to the confirmation of the sale and demanded an account- 
ing. The plaintiff, through her agent, the Lincoln Trust 
Company, made an accounting of the rents and profits 
derived from the building during her occupancy as mort- 
gagee in possession, and on May 10, 1919, the trial court . 
found the amount due plaintiff to be $44,593.24. This 
appeal is taken by the defendants from the order of the 
district court confirming the sale under foreclosure and 
approving the account of the plaintiff, and also from the 
order of the district court appointing the Lincoln Trust 
Company as receiver to take possession of the property 
pending appeal. Appellants’ assignments of error are: 
(a) That the court erred in considering the account render- 
ed by plaintiff in the operation of the building and in not 
requiring plaintiff to credit on the indebtedness the reason- 
able rental value of the premises, claiming that the amount 
found due plaintiff on the date of the last decree should 
have been only $31,903.30. (b) That, though the account 
was immaterial, yet, if considered, then permanent im- 
provements and cost of collection of rents could not he- 
allowed. (c) That the court erred in appointing a receiver 
after the confirmation of the sale, for the reason that the 
mortgagee was already in possession of the mortgaged 
premises by consent of the mortgagor. 

A large amount of evidence was taken in the court below 
and the bill of exceptions consists of two large volumes. 
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By appellants’ assignments of error, however, the field of 
inquiry is very.much limited. A great deal of testimony 
was taken upon the question of the character of the posses- 
sion of the premises after the foreclosure suit was com- 
menced, but we think it establishes that the plaintiff movt- 
gagee, through her agent, the Lincoln Trust Company, was 
in possession of the property under an agreement to man- 
age the same and to account for the rents and profits and 
apply them toward extinguishment of the mortgage debt. 
There is no dispute on this point, though the plaintiff . 
claims that the agreement was that the building should be 
operated as it had been for years, as a woman’s dormitory, 
while the defendants denied that this was a part of the 
agreement. For reasons that will appear later on, we do 
not think this difference material. 

In support of appellants’ first assignment of error, they 
contend that a mortgagee in possession of productive real 
property before foreclosure must account, not only for 
what rents and profits of the property he actually receives, 
but also with what he could with reasonable diligence have 
received. This is no doubt the rule in this state. Com- 
stock v. Michael, 17 Neb. 288; Kemp v. Small, 32 Neb. 318; 
White v. Atlas Lunber Co., 49 Neb. 82; Hatch v. Falconer, 
67 Neb. 249; Attwood v. Warner, 92 Neb. 370. While the 
earlier cases above cited hold that the mortgagee in posses- 
sion must account for net rents and profits received by 
him, yet the later ones, especially Attwood v. Warner, 
supra, fully sustain appellants’ contention. But when we 
apply this rule to the facts in this case we encounter diffi- 
culty, for there is no evidence of what the reasonable rental 
value of the premises was during the occupancy of the 
mortgagee, unless it be inferred from what appellants con- 
tend were two offers by third parties to rent the building, 
and an offer to rent the lower floor as a bakery, which were 
brought to the attention of plaintiff’s agent. We will now 
consider these offers. The first came from a man named 
Poore, who was conducting a rooming house on R street, 
and worked at the Central National Bank. He offered to 
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pay $310 a month for the building, except the dining room 
and kitchen and the northeast room on the first floor. But 
the record shows that Mr. Poore’s offer was conditional 
upon his getting the building for at least three years; he 
wanted five years. This is the testimony of defendant 
Neils Christiansen. Mr. W. E. Barkley, of the Lincoln 
Trust Company, claimed that Poore was not financially 
responsible, and there is no substantial evidence to estab- 
lish or disprove the claim, and on this important point we 
are left in doubt. In addition to the suggestion of his lack 
of financial responsibility, it will be observed that his 
offer was conditional on securing a lease for at least three 
years, which under the circumstances was probably suffi- 
cient to justify its rejection. The next offer came from 
Christian Rocke, who had operated the Woman’s Build- 
ing for several years, had bought it from plaintiff after 
the confirmation of the foreclosure sale, and was admitted- 
ly responsible for his financial undertakings. His offer 
was that he would pay $300 a month for the building if it 
was put in repair, and he testified that it was in very poor 
repair. Other evidence is that the building is over 30 
years old and needs repairs. From all the evidence on 
this subject, we have reached the conclusion that the con- 
dition of Mr. Rocke’s offer that the building be put in 
repair might have involved such an extensive outlay as to 
very largely consume the rent that would have been re- 
ceived from him. It was testified that there was another 
offer by Mr. Seely to rent the west room on the lower floor 
for a bakery for $150 a month for a term of five years, 
but the evidence of Mr. Barkley wag that he feared the 
running of a bakery would interfere with the occupancy 
of the building as a dormitory. This offer, too, was con- 
ditioned on a lease for a term of five years, which under 
the circumstances would have been, in our opinion, a suffi- 
cient reason for its rejection. On the whole record, we 
have reached the conclusion that the evidence would not 
warrant a finding that the plaintiff could, by due diligence, 
have secured greater rental than she did. 
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Miss Elizabeth Irwin was put in sole charge of the build- 
ing, and hired all the help, made all the purchases, and paid 
all bills. She had charge of the elevator and telephone 
service, general supervision of the building, looked after the 
rvoomers there and collected the room rents, and was 
paid a salary of about $75 a month. Appellants contend, 
citing many authorities, that plaintiff was not entitled 
to an allowance for services in the collection of rents. As 
pointed out, Miss Irwin’s services included a great deal 
more than the mere collection of the rents, and it cannot 
justly be said that the salary she received was for the 
collection of rents, which was only a small part of her 
general duties in the management of the business. In the 
case of White v. Atlas Lumber Co., supra, this court ap- 
proved an allowance of a commission of 10 per cent. for 
the collection of rents by a mortgagee in possession, We 
accordingly must find that there was no error in the pay- 
ment of the salary to Miss Irwin. In fact, the character 
of the mortgaged premises was such as to absolutely re- 
quire some one to superintend the running of the building. 

Appellants further claim that a mortgagee in possession 
cannot recover for permanent improvements made without 
the consent of the mortgagor, and this is undoubtedly the 
general rule. Where, however, au improvement is abso- 
lutely necessary to the preservation of the mortgaged 
premises, the fact that it is a permanent one does not 
necessalily deprive the mortgagee in possession of the 
right to be allowed a credit therefor. 2 Jones, Mortgages 
(7th ed.) sec. 1129. The appellants’ complaint on this 

score is with reference to the purchase and installation 
by the mortgagee of a boiler to operate the heating plant 
of the Woman’s Building, together with another building 
adjoining which the owner wag obliged to heat. The eyi- 
dence shows that the boiler was over 30 years old, and 
that it was in very bad repair; that $200 or $300 had been 
spent in a vain effort to repair it; that on account of the 
defects in the boiler it was costing an excessive amount 
to buy coal with which to heat the building; that several 
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experts had examined it and were of the opinion that it 
was useless to attempt to repair it. The evidence further 
shows that this situation was discussed between Mr. Bark- 
ley of the trust company and the defendant Neils Christain- 
sen, And the evidence of Mr. Barkley is that Mr. Chris- 
tiansen acquiesced in the purchase of a new boiler; and, 
while Christiansen denies this, he admitted he was made 
aware of the necessity of it. The record seems to show 
that the new boiler cost about $1,700, but we cannot say 
that the plaintiff’s agent in possession did not act pru- 
dently in its purchase. Under this state of the record, we 
cannot think the defendants were prejudiced by the allow- 
ance of this item, even though Mr. Christiansen denied 
that he expressly authorized it. Mr. Barkley testified 
that he did so authorize, and, while Mr. Barkley’s evidence 
is somewhat inconsistent, the fact remains that the neces- 
sity for the new boiler undoubtedly existed, and we think 
the improvement was made in good faith. 27 Cyc. 1266. 
Many receipts of third persons were admitted in evi- 
* dence over defendants’ objections, and this, too, was as- 
signed as error, citing Hllison v. Albright, 41 Neb. 93, 
holding that such receipts are incompetent evidence of the 
payments thereby acknowledged. We do not doubt the 
soundness of the rule of evidence contended for, but an 
examination of the record convinces us that there was 
other competent evidence of the expenditures by the plain- 
tiff’s agent, and that the receipts introduced were merely 
incidental in the making of the proof. Plaintiff undertook 
to account for all the rents and profits earned by the 
building while she was in possession, through her agent, 
the Lincoln Trust Company, of which Mr. Barkley was an 
officer. In the course of this accounting plaintiff pro- 
duced Miss Irwin, as a witness, and her deposition was 
taken with reference to all the receipts and expenditures, 
of which she disclosed a very exact knowledge, as they 
were made under her personal supervision. In the course 
of her testimony she verified all these items. She pro- 
duced the canceled checks she had given in payment of the 
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different items and. the receipts by the different persons 
to whom payments were made. Her deposition was very 
comprehensive, and we think that her testimony is suffi- 
cient competent evidence to sustain plaintiff’s account, 
even without the receipts. 

Finally, appellants complain of the appointment of a 
receiver after the confirmation of the sale and pending ap- 
peal. Their argument is that, inasmuch as the plaintiff 
mortgagee was already in possession of the mortgaged 
premises with full control over the rents and profits, the 
appointment of a receiver was an unnecessary and unjus- 
tifiable burden upon the appellants, and that, when the 
mortgagee once takes possession of mortgaged premises 
for the purpose of collecting the rents and profits and ac- 
counting to the mortgagor therefor, he cannot at will sur- 
render a trust he has thus voluntarily assumed—citing 
in support of his contention the case of Prytherch v. 
Williams, 42 L. R. Ch. Div. (Eng.) 590, while the appellee 
cites the case of Beer v. Haas, 40 La. Ann. 418, to the con- 
trary. The Louisiana case is based on a local statute. 
The evidence on behalf of plaintiff shows that plaintiff was 
‘ to be let into possession of the mortgaged premises “in 
lieu of a receiver.’ Our statute contemplates a receiver 
after judgment only to carry the same into effect or to 
preserve the property during pendency of the appeal. Rey. 
St. 1913, sec. 7810. Plaintiff was in possession and con- 
trol of the premises at the time of the confirmation of 
the sale. There was no danger of any diminution in its 
value through lack of a receiver, and we think the ap- 
pointment unnecessary. In our judgment there was no 
occasion for changing the name of -plaintiff’s possession 
from that of mortgagee in possession to that of receiver 
and thereby adding to the expense to be borne by the mort- 
gagor. : 

Upon the whole record, we think the decree of the lower 
court confirming the sale and approving the account of 
the plaintiff mortgagee was correct, and that the order 


appointing a receiver was erroneous. We therefore recom- 
105 Neb.—38 
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mend that the judgment of the district court confirming 
the sale and approving the account of the plaintiff be 
affirmed, and that the court’s further order appointing a 
receiver be reversed, and with instructions not to allow 
any fees or costs for the receivership. 


Per Curiam. Tor the reasons stated in the foregoing 
opinion, the judgment of the district court confirming the 
sale and approving the account of plaintiff is affirmed, and 
its order appointing a receiver is reversed, with instruc- 
tions to allow no costs for the receivership, and this opin- 
ion is adopted by and made the opinion of the court. 

JUDGMENT ACCORDINGLY, 


HLELEN C. ‘MARBLE ET AL., APPELLANTS, V. CITY OF TECUMSEH 
APPELLEH. 


3 


Fitep FEBRUARY 2, 1921. No. 21643. 


Wills: Lapsep Lraacies AND DeEvisEs. When a will contains an effective 
residuary provision, a lapsed legacy or devise will go to the resid- 
uary legatee or devisee, and not to the heirs or next of kin of 
the testator. ; 


ApprEAL from the district court for Johnson county: 
JOHN B. RAPER, Jupcr. Affirmed, 


S. P. Davidson, for appellants. 
L. C. Chapman, contra. 


Morrissey, C. J. | 

This is the second appeal in an action brought by the 
heirs of Sarah B. Brandon to recover title to four town lots 
aud $500 in money bequeathed by the will of Mrs. Bran- 
don to defendant. Our first opinion is reported in 103 
Neb. 625. It was there held that plaintiffs’ petition stated 
a cause of action, and the case was sent back for a new 
trial. On the second trial the court held that defendant, 
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by failure to use the property for the purposes for which 
it had been dedicated, had forfeited all right and title 
thereto, but further found and decreed that by virtue of 
the following provision of the will, which defendant set 
up in an amended answer, to wit: 

“24th. I give and bequeath to The Tinley Rescue Chris- 
tian Home of Omaha, Nebraska, all the residue of my estate, 
after the debts, legacies, and expense of administering have 
been paid. I also give and bequeath the land, or the pro- 
ceeds thereof, to said Tinley Rescue Christian Home of 
Omaha, Nebraska, that I have heretofore set apart for the 
support of my said sister, Helen Marble, after her death. 
The intention of this 24th item is to give all my estate after 
the death of my said sister, Helen Marble, to said Home”’— 
plaintiffs have no claim, right or title to the property, and 
plaintiffs’ petition was dismissed. 

In presenting their appeal appellants say: 

“The sole question now presented to this court is: Does 
a lapsed devise pass to the heirs at law of the testatrix, 
or to the residuary devisee, in cases where there is a gener- 
al residuary clause in the will in controversy?” 

At common law the rule is that a lapsed or void devise 
will go to the heirs at law of the testator, notwithstanding © 
the fact that the will contains a residuary clause, unless 
the will indicates an intention on the part of the testator 
to have the residuary devise carry such property. But in 
modern times the common-law rule has been generally 
departed from or abrogated by statute, and the general rule 
now is that lapsed, vdid, or otherwise ineffective devises 
will pass to a general residuary devisee, unless the will 
shows the intention of the testator to have been otherwise. 
40 Cyc. 1949. 

The foregoing rule of law being so well settled, the at- 
torney for appellants having so tersely stated the issue, 
and the rule in this state being established that the court 
will examine the whole will and, where possible, give 
effect to the intent of the testator, the only task before us 
is to make an examination of this will and determine 
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. the meaning of its residuary clause. It will be noted that 
the residuary clause in its opening sentence speaks of “all 
the residue,” and the concluding sentence is couched in 
language which no doubt testatrix thought so clear and 
sweeping that no question as to her intention could ever 
arise. To one not versed in the technical refinements of 
the law, what can be more plain and definite than this con- 
cluding. sentence: “The intention of this 24th item is 
to give all my estate after the death of my said sister, 
Helen Marble, to said Home.” We conclude that the 
testatrix, who had already made such bequests to her 
heirs at law as she thought proper, and had made liberal 
provision for the support and maintenance of one of the 
sisters, who is here as one of the plaintiffs, desired that 
after the provisions of the will were executed by the pay- 
ment of the amounts specified, and when her sister, Helen, 
had departed this life and was no longer in need of her 
bounty, whatever then remained of the estate should be 
given to the charitable association named as the residuary 
legatee. 

We are constrained to hold that under the terms of 
the will the property involved did not pass to the heirs at 
law, and the judgment of the district court is 

AFFIRMED, 


OMAHA STRUCTURAL STEEL WORKS, APPELLEE, v. Morris 
MINKIN, APPELLANT. 


Fitep Fesruary 2, 1921. No. 20983. 


Appeal: ConrLicrine EvipENcE. Where there is evidence on both sides 
of an issue of fact in an action at jaw, the finding in the trial court 
on that issue will not be disturbed in the supreme court on appeal 
unless clearly wrong. 


ApPEaL from the district court for Douglas county: 
Winns G. Sears, JUDGE. Affirmed on rehearing. ; 


J. H. Von, Dorn, for appellant. 
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Switzler & Suitzler and Claudio Delitala, contra. 


Rose, J. 

This is an action on a promissory note of which the fol- 
lowing is a copy: 

«250 Omaha, Neb., Jan. .2, 1915. 

“One year after date I promise to pay to the order of 
Omaha Iron Works Co. two hundred fifty no/100 dollars. 
Fifty per cent. due on demand. Value received with in- 
terest at 6 per cent. per annum. 

’ “Morris Minkin.” 

On the back the note is indorsed as follows: 

“Omaha-Iron Works Co. By Ray Vierling, Treas.” 

Thus indorsed, plaintiff procured the note directly from 
the payee. The action was begun in the county cout, 
where there was a judgment in favor of plaintiff for $275.- 
75. Upon an appeal by defendant to the district court, 
plaintiff recovered a judgment for $260.40, and defendant 
has appealed therefrom to this court. Upon a review here, 
the judgment of the district court was reversed. Later a 
reargument was granted. The record-has been reexamined 
in the Jight of further arguments. 

Plaintiff pleads that the note is complete and regular on 
its face, and that it was purchased in good faith from the 
payee for value before maturity without notice of any 
infirmity therein. Among other defenses, defendant 
pleads that the note was fraudulently procured from him 
for stock in the Omaha Iron Works Company, payee, that 
under the name mentioned articles of incorporation were 
filed, but that the corporation was never organized and 
never issned any stock, that the note was without considera- 
tion, and that plaintiff is not a holder thereof in due course. 

As between defendant and the payee a defense is con- 
clusively established, but the controlling issue of fact, 
which the trial court resolyed against defendant, is whether 
plaintiff became the holder of the note in due course be- 
fore it matnred January 2, 1916. The burden of proving 
the affirmative was on plaintiff. That defendant signed 
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the note and allowed it to fall into the hands of Ray 
Vierling, doing business as the Omaha Iron Works Com- 
pany, payee, thus putting into his hands the means to 
indorse and transfer it to an innocent purchaser, are 
clearly established facts. It is equally clear that the 
Omaha Fron Works Company, payee, through Vierling, 
was indebted to plaintiff for building materials, and that 
plaintiff is the holder of the note-for a valuable considera- 
tion. The secretary of plaintiff and also its assistant au- 
ditor testified that the note was acquiied by pur. h-se before 
it was due, but they were uncertain as to the date of the 
transfer. In their testimony April, May, July, August, 
September, and December, 1915, were mentioned’as months 
during which the transfer occurred, but after they had been 
cross-examined on dates and had been interrogated in re- 
gard to plaintiff's books, records, and correspondence, 
which did hot disclose the date of the purchase but tended 
to cast suspicion on their testimony, they said that the 
note was indorsed and delivered to plaintiff during the 
summer of 1915, before it was due. The testimony of 
Vierling, who perpetrated the fraud on defendant, tends 
to prove that plaintiff procured the note in January, 1916, 
after it was due. It thus appears that there is testimony cn 
both sides of the controlling issue of fact, with evidence 
sufficient to sustain a finding either way, and that in the 
final analysis the conclusion depends on the credibility 
of witnesses, a question for the trial judge, who took the 
place of a jury. There does not appear to be a substantial 
reason for holding that the trial. court was clearly wrong 
in determining the vital issue in favor of plaintiff. In this 
view of the evidence the judgment below should not be 
reversed. 

It follows that the judgment of reversal is vacated, and 
the judgment of the district court 

AFFIRMED, 
Lerron, J., not sitting. 
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JOE KATES, APPELLEE, vy. E. M. SPENCER, APPELLANT. 
Firep Fespruary 2, 1921. No, 21254. 


Justice of the Peace: APPEAL: NEGLECT or Justice. A party who is 
free from fault and laches should not be deprived of his right to 
an appeal solely by the negligent failure of a justice of the peace 
to prepare a transcript in time for such party to have it filed in 
the district court within 30 days. 


AppwaL from the district court for Morrill county > 
RaLPH W. Hosart, JupGe. Reversed. 


McDonald & Irwin, for appellant. 
H. M. Marquis and Roy H. Walford, contra. 


Ross, J. 

This action was commenced before a justice of the peace 
to recover $200 on the claim that defendant orally leased 
to plaintiff a five-acre tract of irrigated land, violated 
. the contract and dispossessed plaintiff after the latter had 
pattially performed it. From a judgment in favor of plain- 
tiff for the full amount of his claim, defendant appealed 
to the district court, where the appeal was dismissed on the 
ground that the transcript of the justice of the peace had 
not been filed within the statutory period of 30 days. 
Defendant has appealed to this court from the judginent 
of dismissal. 

The question presented here is whether the district court, 
by the filing of the transcript a day too late, acquired juris- 
diction to determine the case on its merits. It is conceded 
by defendant that the transcript was filed in the district 
court 31 days after the justice of the peace rendered the 
judgment, but it is contended nevertheless that the delay 
of one day was due solely to the fault of the justice of the 
peace, and that therefore the district court should not have 
dismissed the appeal. The judgment of the justice of the 
peace was rendered March 18, 1919. Within eight days, 
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March 26, 1919, defendant filed an approved appeal bond, 
ordered a transcript, and paid the necessary fee. Again 
on April 16, 1919, one day before the statutory period ex- 
pired, an attorney for defendant demanded the transcript 
by telephone in time to have it filed in the district court — 
by April 17, 1919. Though the time required for the 
making of the transcript did not exceed 45 minutes, the 
justice of the peace failed to make the transcript until after 
the statutory period had expired, but he did mail it to the 
district court, where it arrived a day too late. When de- 
fendant gave an approved appeal bond, ordered a tran- 
script, and paid the necessary fee March 26, 1919, it was 
the duty of the justice of the peace, without any further 
demand or a personal call, to have the transcript ready in 
ample time to be transmitted to the district court within 
30 days from the rendition of the judgment. He cannot 
excuse his official neglect, as he attempted to do in this 
case, by saying that the trariscript would have been ready 
within the statutory period, had defendant in person or 
by attorney called in due time and made another demand. 
The case seems to fall within the rule that a party who is 
free from fault and laches should not be deprived of his 
right to an appeal solely by the negligent failure of a justice 
of the peace to prepare a transcript in time for such party 
to have it filed in the district court within 30 days. It fol- 
lows that the judgment of the district court is reversed, the 
appeal reinstated, and the cause remanded for a trial on 
the merits. 
REVERSED. 


LETTON, J., “not being a member of the aon which 
heard this case, did not participate. 
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WILLIAM Houtrer v. STATE OF NEBRASKA, 
Firep Fespruary 2, 1921. No. 21657. 


1. Criminal Law: UNcorgoBporaTED EVIDENCE or AccomPLice. “A con- 
viction may rest upon the uncorroborated evidence of an accom- 
plice when sufficient, in’ connection with the other evidence, to 
satisfy the jury beyond a reasonable doubt of the guilt of the 
accused.” Lawhead v. State, 46 Neb. 607. 


2, : Errog. Error, to be available on review, must affirmatively 
appear on the face of the record. 
3. : ENDORSEMENT OF WITNESSES During Tria. A conviction 


should not be reversed on the ground that the trial court per- 
mitted the state to indorse on the information during the trial 
the name of a witness, where there is no showing that accused 
was thus prejudiced, or that he asked for a postponement. Laws 
1915, ch. 164; Sheppard v. State, 104 Neb. 709. 


Error to the district court for Sarpy county: JAMES 
T. Beciey, Juper. Affirmed, 


Edmund H. McCarthy, for plaintiff in error. 


Clarence A. Davis, Attorney General, Mason Wheeler 
and L. S. Nickerson, contra. 


Rosn, J. 

In a prosecution by the state in the district court for 
Sarpy county, William Hutter, defendant, was convicted 
of burglary ; the substance of the charge against him being 
that he feloniously entered the garage of Herman Uhe, at 
Papillion, and stole automobile tires and blow-out patches 
of the value of $505. Upon a verdict of guilty he was sen- 
tenced to the penitentiary for a term of 1 to 20 years. As 
plaintiff in error defendant presents for review the record 
of his conviction. 

The first assignment of error presented is the insufficien- 
cy of the evidence to sustain the conviction. This is based 
largely on the proposition that defendant’s participation 
in the burglary is shown only by the testimony of two 
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accomplices. It is a well-established rule of the criminal 
law of this state that “a conviction may rest upon the un- 
corroborated evidence of an accomplice when sufficient, in 
connection with the other evidence, to satisfy the jury 
beyond a reasonable doubt of the guilt of the accused.” 
Latchead v. State, 46 Neb. 607. Uuder this rule it is clear 
that the evidence of defendant’s guilt is sufficient. 

There is also a complaint that the county attorney in his 
closing argument erroneously accused counsel for defend- 
ant of misstating testimony, but the record does not dis- 
close such an incident nor error in that respect. 

The principal argument is directed to the assignment 
that the trial court erred in permitting the county attorney 
to indorse on the information the name of a witness during 
the trial. The granting of such permission is within the 
discretion of the trial court under a recent statute. Laws 
1915, ch. 164. To make error available under this assign- 
ment, the record should show that defendant was prej- 
udiced, or that he asked for a postponement or for a con- 
tinuance. Sheppard v. State, 104 Neb. 709. In these re- 
spects the record is silent. 

AFFIRMED. 


JOHN W. SUND, SR., ADMINISTRATOR, APPELLANT, V. SMISEK 
& HRDLICKA ET AL., APPELLEES. 


Fitep Fesruary 2, 1921. No. 20978. 


1. Negligence: Dmecrion or VeRpIcT. A boy of 9 years, in coasting 
on a hill in an alley that intersected a public street, collided 
with the rear wheel of defendant's passing automobile and from 
the resulting injuries to his person he died the following day. At 
the close of plaintiff’s evidence in chief the court instructed the 
jury to return a verdict for defendant. Held, that the father, as 
administrator of the estate of the decedent, cannot predicate error 
on the court’s ruling, in view of the fact that negligence on the 
part of defendant was not shown. 

: ContTRipuTORY NEGLIGENCE: INSTRUCTIONS. The question 

of contributory or comparative negligence cannot properly be sub- 


\ 
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mitted to the jury unless there is evidence to support the “charge 
that defendant has been guilty of negligence. 


AppraL from the district court for Douglas county : 
CHARLES LESLIE, JuDGE. Affirmed. 


James C. Kinsler and Myers & Mecham, for appellant. 
William R. Patrick, contra. 


DEAN, J. 

John W. Sund, Sr., as administrator of his minor son’s 
estate, sued to recover from defendant $10,000 damag:2s 
for the death of his son Johnnie, aged 9 years, that re 
sulted from a motor truck accident. He alleged generally 
that an auto delivery truck owned by the defendant part- 
nership, while engaged in the firm’s business, was so wrong- 
fully, negligently and recklessly driven by a member of 
the firm that it collided with his son and caused his death. 
When plaintiff’s testimony in chief was concluded, the 
court sustained defendant’s motion for a directed verdict. 
From the judgment rendered thereon plaintiff appealed. 

Defendant is a copartnership engaged in the retail gro- 
cery business on the south side in Omaha. On February 
11, 1916, Charles Hrdlicka, a junior member of the. firm, 
was delivering groceries about town with the truck. On 
the afternoon of that day plaintiff’s decedent was coast- | 
ing on a sled down a hill in an alley that runs-north and 
south and intersects K street between Twenty-fifth and 
Twenty-sixth streets. Four or five neighbor children whose 
ages ranged from 9 to 14 years were coasting with him. 
When Johnnie’s sled reached the bottom of the hill at K 
street, and had crossed over to the north side of K street, 
it collided with a rear wheel of defendant’s truck. From 
the injuries that he sustained from the impact he died 
the following day. 

There was testimony tending to show that Hrdlicka 
knew that the alley in question was used as a coasting 
place by the children; that he was well acquainted with 
the neighborhood and ‘had driven daily along K street and 
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across the alley intersection for many years delivering 
groceries; that about a week before the accident he said 
to one of the children who was a witness, respecting the 
use of the alley for coasting, “that if they were not careful 
somebody would get hurt.” It was admitted that Hrdlicka 
had lost the use of his left eye and, the sled having ap- 
proached the truck from the left side, it is argued from 
this that he should have used more than ordinary care. 

The only witnesses of the accident were the four or five 
children who were coasting. They testified in substance 
that at the top of the hill Johnnie picked up his sled and 
running forward threw himself at full length on top of it 
and coasted down the hill; that Hrdlicka at the time was 
driving his truck along the north side of K street, and 
when the sled reached the bottom of the hill it collided 
with the rear wheel of the truck. One witness testified 
that the sled struck the rear part of the wheel and veered 
off to one side, while others testified that it collided with 
the front part of the rear wheel. It does not appear that 
the car ran over the boy or his sled. Some of the children 
who witnessed the accident testified that they did not hear 
the automobile horn sounded, nor did they see or hear any 
signal of approach by Hrdlicka as he neared the alley. 
The hill was shown to be steep and icy, and several houses 
obstructed the view of the alley from the driver. The 
mouth of the alley where it runs into K street has banks 
on each side that are between five and six feet high. That 
Johnnie’s was the fleetest sled on the hill and that he made 
a rapid descent seems to be fairly established by plaintiff's 
witnesses. 

The evidence does not disclose the speed of the car at 
the time of the accident. Two witnesses testified that it 
ran about 12 or 13 yards after the collision. Another 
said that it ran about five yards, and on the cross-examina- 
tion he thought it was about two yards. Another, a girl 
of 16, on the cross-examination testified that the automo- 
bile stopped within two yards. Some testified the truck 
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was going at an ordinary rate of speed and some that it 
was going rapidly. 

The Sund residence is the second house from the alley 
on the north side of K street. Mrs. Sund, the boy’s mother, 
testified that they lived there 14 years and during that 
time the hill was used for coasting by the children in the 
neighborhood; that she could see the hill from her house; 
that it was “rather a steep hill,” and that “in a way” it 
was dangerous. She further testified: “Q. The momen- 
tum or the force gained by coming down this steep hill was 
such that it would shoot them clear across K street some- 
times and beyond K street before they would stop? A. 
Well, yes; I seen that. * * * (. And is it not true 
that it was rather difficult for boys to stop before crossing 
K street when the ground was covered with snow and it 
was as it was at that time? A. Well, they did sometimes. . 
Q. And sometimes they couldn’t? A. Yes, sir.” She testi- 
fied that after the accident Mr. Hrdlicka carried the boy 
into her house, and that when she asked him how it hap- 
pened he replied that he did not know; that he did not 
see the boy. 

Plaintiff argues that the case should have been submit- 
ted to the jury under instructions on the question of con- 
tributery negligence. In view of the record we think his 
position is not tenable. The question of contributory or 
comparative negligence cannot properly be submitted to 
the jury unless there is evidence to support the charge that 
defendant has been guilty of negligence. In the present 
case thé evidence shows that the hill was steep, icy and 
dangerous for coasting, and that the sled descended so 
rapidly that it was beyond the control of the coaster, and 
so fast, as one witness testified, that Johnnie could not get 
off or, as another testified, so fast that he could not be 
seen. In brief it clearly appears that the sled dashed out 
so swiftly from between the banks of the alley that the 
driver of a car running at a moderate rate of speed, in the 
exercise of such care as an ordinarily prudent person 
would exercise under like circumstances, could not have 
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prevented the collison and the consequent tragedy. In 
view of all the evidence it seems to us that reasonable 
minds could come to no other conclusion. We are unable 
to find evidence that will support plaintiff’s allegation of 
negligence. It follows that, there being no triable ques- 
tion of fact to submit to the jury, the court did not err in 
directing a verdict for defendant. : 
The judgment is 
AFFIRMED. 


ANTHONY WEBER, APPELLEE, V. THOMPSON-BELDEN & Com- 
PANY, APPELLANT. 


Firep Fesruary 2, 1921. No. 21262. 


1. Master and Servant: NEGLIGENCE oF SERVANT: LIABILITY OF MASTER. 
“To sustain a recovery for injuries caused by being run down by 
an autuomobile owned by the defendant, the plaintiff must show 
by a preponderance of the evidence that the person in charge of 
the machine was the defendant’s servant, and was, at the time 
of the accident, engaged in the master’s business or pleasure with 
the master’s knowledge and direction.” Neff v. Brandeis, 91 Neb. 
11. 


2. Evidence: INFERENCES. “In a civil action, when a fact may be 
fairly and reasonably inferred from other and all the facts and 
circumstances proved, it may be taken as established.” Chicago, 
B.€ @Q. R. Co. v. Hildebrand, 42 Neb. 33. 


3. Quere. When defendant’s name is painted on a motor vehicle 
which caused an accident, there is a presumption of ownership, but 
whether this sign raises a presumption that the driver was de- 
fendant’s servant or agent, and whether it is presumed he was 
engaged in his master’s or principal’s business or pleasure, quere, 


4. Evidence examined, and held sufficient to sustain the verdict. 


APPEAL from the district court for Douglas county: 
ARTHUR ©. WAKELEY, JUDGE. Affirmed. 


Kennedy, Holland, DeLacy & McLaughlin, for appellant. 


Alvin F. Johnson, contra. 
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ALDRICH, J. 

This action was brought by Anthony Weber in the court 
below to recover damages for personal injuries received in 
a collision with an automobile truck which is alleged to be 
owned by appellant. This truck it is alleged negligently 
collided with him at the intersection of Twenty-ninth and 
Leavenworth streets, in Omaha, while he was walking 
across the crossing used by pedestrians at the intersection 
of these streets on December 19, 1917. By reason of such 
collision plaintiff received serious injuries. On June 7, 
1919, the jury returned a verdict for $11,000, from which 
defendant appeals to this court. 

On May 5, 1920, while this appeal was pending, plaintiff 
died. Upon suggestion of death- and a motion for revivor 
being filed herein, this court revived the action and the 
judgment rendered therein in the name of Lucy M. Weber, 
executrix of appellee’s estate, who now appears herein as 
appellee. 

To entitle the plaintiff to recovery of damages he must 
meet the requirements of Neff v. Brandeis, 91 Neb. 11. In 
the beginning of this discussion we note that where one is 
run down by an automobile, among other things, (1) it 
must be shown by a preponderance of the evidence that 
the car was owned by defendant; (2) it must also be 
shown by a preponderance of the evidence that the person 
in charge of the machine was defendant’s servant, and 
(3) at the time of the accident was acting with his master’s 
knowledge and direction. The analysis and demonstration 
which we hope to be able to make will successfully, clearly 
and justly determine whether the plaintiff should recover, 
or whether defendant should be entitled to reversal. The 
above propositions state the true philosophy of the issues 
and the things of achievement necessary to a correct deci- 
sion. This record plainly shows that defendant and the 
truck driver sustained the relation of master and servant. 
If that is true plaintiff must recover. 

It is often impossible to prove the existence of certain 
situations by positive and direct evidence. When one 
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faces that situation, he may resort to the doctrine an- 
nounced in Union P. R. Co. v. Erickson, 41 Neb. 1. It is 
there held in a situation similar to this: “While the 
facts justifying an inference of negligence must be es- 
tablished by the evidence and their existence, must not 
be left to the conjecture of a jury, and while ordinarily 
negligence cannot be presumed merely from the happen- 
ing of an accident, still facts may be established by cir- 
cumstances, and the same facts which prove the acci- 
dent may be circumstances from which the facts justify- 
ing an inference of negligence may be found to exist.” 

In this discussion we also find this court has said: “In 
a civil action, when a fact may be fairly and reasonably in- 
ferred from other and all the facts and circumstances 
proved, it may be taken as established.” Chicago, B. & qQ. 
Rk. Co. v. Hildebrand, 42 Neb. 33. In our discussion we 
propose to follow these rules as laid down by this court. 

On the issue of negligence there can be but little doubt. 
The truck which caused this accident was being driven 
recklessly at a speed of between 20 and 25 miles an hour, 
without either head or tail lights burning, no signal of a 
horn or otherwise was given, and after running over plain- 
tiff the truck and driver proceeded west on Leavenworth 
street without stopping. Thus it is clear that the truck 
driver was negligent; in fact, his running away makes 
him almost criminally negligent. 

The evidence was conflicting in the main, but it is our 
opinion that the judgment of the court rendered upon the 
verdict as returned by the jury should not be disturbed. 
There is ample law and evidence, to sustain the judgment 
as announced by the district court. The only remaining 
proposition then is to give sufficient reason for-this conclu- 
sion. 

Is there sufficient: evidence of plaintiff to demonstrate 
that the motor truck causing the injury belonged to the 
defendant? Was it in charge of his servant acting in the 
course of his employment at the time of the accident? 
One thing is undisputed about the ownership of this truck, 
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namely, that defendant is engaged in general merchandis- 
ing in the city of Omaha, owns a large and extensive store, 
employs four motor trucks and truck drivers to deliver its 
parcels to its customers. Three trucks were used in de- 
livering goods on the day of the accident. These were 
covered trucks and on the side of each was painted the 
names of the owners thereof, to wit, “Thompson-Belden & 
Co.,” in plain, large, legible letters. One of the employees 
driving one of these trucks was named Volz. It was his 
custom to purchase gasoline for his engine at the filling 
station located near the southwest corner of Twenty-ninth 
and Leavenworth streets. There was printed in gold let- 
ters in a semicircle on this delivery truck the name 
Thompson-Belden & Co. These letters on this truck could 
be plainly seen from the refiected light at the oil station. 
The delivery truck in question was a dark-colored delivery 
_ truck and in general answered the description of the trucks 
used by defendant. The first person that the witness 
Clarence Busse talked with the next morning after the 
accident was Mr. Volz, a servant of defendant company. 
There seenis to be no dispute but what the driver, Volz, 
was in the employ of defendant, and that on or about the 
time of the accident he was delivering parcels from de- 
fendant’s store and was in charge of one of defendant’s 
trucks at the time of the accident. The truck was within 
sight of several witnesses at the time the accident hap- 
pened; and, as the truck belonged to defendant and was 
in charge of the witness Volz, he must have been riding 
in the truck and guiding and controlling it at the time of 
the accident. That proposition under all the facts and the 
circumstances must have made it plain to the jury that 
Volz was the defendant’s driver of this truck at the time of 
the accident. 

It also appears by several witnesses that the defendant’s 
truck, driven by Volz, was in the vicinity of the accident 
when plaintiff met with his injury. Other witnesses who 
" were near the scene of the accident corroborate and identi- 


fy other propositions important to learn about this inter- 
105 Neb.—39 , 
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section. Several witnesses corroborate this witness. at the 
oil station, and his evidence is uncontradicted that he 
saw plaintiff fall to the ground as the truck passed over 
him, and said in substance that the delivery truck was 
dark-colored, with a top on it, and that the intersection 
was well lighted. The record also discloses further wit- 
nesses driving along this particular street who saw this 
defendant’s truck strike plaintiff at the regular crossing 
of Twenty-ninth and Leavenworth streets. It also appears 
that the witnessVolz did the ignominious thing of running 
away and seeking to avoid identity after he had run over 
plaintiff with the delivery truck, but the evidence on the 
whole is sufficient to identify him as being the genuine 
party driving the truck at the time of the accident. 

The superintendent of defendant’s delivery department 
gave evidence in this case that on the 19th day of Decem- 
ber, 1917, defendant was operating only three delivery 
trucks, that they were covered having a top with doors in 
the back, and that their trucks and each of them had the 
nane of Thompson-Belden & Co. painted in gold letters 
about four inches high. The witness Thomas Volz, de- 
fendant’s truck driver, at the time of the accident was on 
his route delivering goods. The intersection of Twenty- 
ninth and Leavenworth streets, where the accident occur- 
red, was in the same general direction from defendant’s 
place of business as the point where one of his deliveries 
was made, but was a few blocks west. 

As to the truth, accuracy and trustworthiness of Volz’s 
testimony, the jury alone had the opportunity to note his 
general appearance for apparent fairness and candor, his 
general dependability and credibility under the circum- 
stances. At any rate it seems the jury heard the testimony 
of several eyewitnesses as to what motor truck struck the 
plaintiff, and at what particular street intersection it was, 
and when it was, and who was in charge; the amonnt and 
extent of the injuries were afterwards demonstrated. The 
jury believed this evidence, and though being to sone 
extent in conflict and uncertain as to the identity of the . 
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person or driver operating the truck, nevertheless, under 
all the evidence and all the circumstances, they believed 
that the accident was caused by the collision of defendant’s 
truck while it was employed in the delivery of parcels and 
goods by Thomas Volz in the employment of defendant. 
It appears in the evidence of Volz that he often filled his 
ear at the Nicholas Oil Company station, that often he 
filled it in the morning instead of at night, but filled it at 
night whenever it was low, in order to have it in proper . 
shape for first deliveries next morning. It certainly is 
significant that the witness Volz, within sight of the acci- 
dent, hurried from this station almost immediately after 
the accident happened. The evidence connecting and es- 
tablishing Volz as the driver. in charge of this truck may 
be determined by circumstances as well as direct testi- 
mony, and these circumstances often have the potency to 
‘establish facts which import undeniable negligence, evi- 
dent in this case. It is plain, from all the facts and cir- 
cumstances, that the truck driver, Thomas Volz, was act- 
ing within the scope of his employment at the time of the 
accident. It is indisputable that at the time Volz was at 
the Nicholas Oil Company station, and the next morning 
he was in continuation of the same service as at the time 
of the accident. It is plain that Volz, if in the automobile 
truck at the time of the accident, was there as an employee 
under the authority of defendant, either express or im- 
plied. Then it was a prima facie case of negligence, and 
hence the jury were justified in their verdict. 

We admit the burden is upon plaintiff to prove agency. 
The record shows that the witness Volz nearly every day 
called at the Nicholas oil station to fill his gasoline tank, 
that it was generally known by the people in charge of the 
oil station that he was delivering goods for defendant and 
was driver of the truck that participated in the accident 
that injured plaintitf. Then if he was engaged in such 
occupation and was in good health, as it was known, and 
was in the vicinity of the accident delivering goods, igs it 
not a fair inference when he departed and soon thereafter 
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collided with plaintiff that he was in the same employment 
as usual when the accident occurred? If not, why did he 
try to run away and hide? If he was not in this serious 
accident, why did he deem it necessary to cover up his 
identity? and, if he was innocent, why would it have been 
desirable to conceal his identity? His whole attitude and 
conduct has been that of some one who had something to 
hide. 
Appellant has cited many authorities and discussed 
the law, but it is unnecessary for us to review them in 
detail, because this case is governed by the law of this 
court, and there are ample authorities cited by plaintiff 
to dispose of the issues herein. For instance, Colwell v. 
Atna Bottle & Stopper Co., 33 R. I. 531, is not decisive of 
any issue in this case, for in the Rhode Island case, it was 
held that the servant was not acting within the scope of 
his employment, and defendant was not liable for damages: 
caused by his servant’s negligence, while acting for him- 
self. This is foreign to the application herein. There is 
no evidence or circumstance that imports any such situa- 
tion. The record proves that the injury was caused by the 
negligence of the driver, acting as defendant’s agent or 
servant. We admit in this discussion that one who has 
been injured by an automobile belonging to defendant 
_ while being driven by his agent hag the burden of proving 
that the injury was caused by the negligence of defend- 
ant’s agent while acting in the line of his duty. Is it not 
true that defendant’s agent was driving on this occasion 
without a light, recklessly, and at the time sought to run 
away and hide his identity? In Dearholt Motor Sales Co. . 
v. Merritt, 183 Md. 323, we find this citation containg the 
law, but we fail, however, to see how it can be of any bene- 
fit to appellant. This case proceeded on the theory that in 
an automobile accident it was the uncontradicted evidence 
that the driver of the automobile had never been employed 
and had taken defendant’s car without permission. The 
situation on that proposition is diametrically opposite to 
the instant case, and it is of no benefit to appellant, but 
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rather is against him, and so we might pursue the analysis 
ad infinitum on the citations and still remain in a chaotic 
unsatisfactory condition as to the real truth. 
“The amount of damages found by the jury was reason- 
able, consistent with the evidence, the circumstances, and 
the facts. Plaintiff, prior to the injury, applied himself 
very closely, and for many years had not lost any time, 
and during several years last past he had increased his 
earnings to something better than $25 a week. Taking 
that in connection with his expectancy, he would have 
earned as much or more than the jury gave him. 
' Defendant complains of the instructions objected to by 
him and overruled and given by the court. This position 
is. governed by well-known rules of this court. Instruc- 
tions to be held erroneous must be construed as a whole. 
Then if they correctly announce the issue and the evidence 
and correctly state the law, they are properly considered 
as correct. The omissions complained of by appellant are 
_ completely covered by paragraph 2 of the instructions 
given by the court. At any rate appellant is not in a posi- 
tion to claim anything for omission. The only instruction 
tetidered and requested by defendant was one for a direct- 
ed verdict. We have examined the evidence of the physi- 
‘cians and experts who examined plaintiff during his life- 
time and have gone over the evidence and all the law propo- 
sitions raised, and from a survey of all the facts, circum- 
stances and issues presented and discussed, and the in- 
structions of the court, we can conservatively say that 
the verdict of the jury was justifiable and correct, and tak- 
ing all the instructions of the court as a whole they are 
free from errors. 

The judgment, then, is 

AFFIRMED. 

Letron, J., not being a member of the division which 

heard this case, did not participate. 
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Ciara E. BALDWIN, APPELLEE, V. OMAHA & COUNCIL 
Burrs STREET RAILWAY COMPANY, APPELLANT. 


Firep Ferruary 2, 1921. No. 21690. 


1. Evidence: Concivsions or Wirness. Where the issue of negli- 
gence is to be determined by the method and manner of.operating 
a street car while going into and around a certain curve, testi- 
mony that the speed was fast, terrible, frightful, greater than 
ever before, are mere conclusions and form no basis from which 
the jury may determine the issue of negligence. 


2. Evidence examined, and held sufficient to show negligence on the 
part of defendant. 


ApPraL from the district court for Douglas county: 
WiLuIAM A. Repick, Juper. Affirmed. 


John L. Webster and William MM. Burton, for appellant. 
Gaines, Ziegler, Van Orsdel & Gaines, contra. 


ALDRICH, J. 7 

This is an action for personal injuries brought by ap- 
pellee against the Omaha & Council Bluffs Street Railway 
Company, appellant. The verdict and judgment below 
was for $8,500. , 

On November 10, 1916, about 5:30 in the evening, plain- 
tiff was a passenger on one of defendant’s cars. The car 
was crowded, and plaintiff was compelled to stand up, 
steadying herself by clinging to a strap. There was stand- 
ing room only, yet the car was not so crowded as to cause 
people to jostle against plaintiff. Plaintiff stood in the 
aisle about two-thirds of the way home. She was accom- 
panied by her friend, Miss Cabow, with whom she stood in 
the aisle. They engaged in general conversation, and did 
not pay close attention as to how rapidly the car was run- 
ning, but plaintiff testified that she had a general impres- 
sion and believed that the car was running at a high rate 
of speed. At the corner it gave a violent lurch, throwing 
plaintiff, twisting her right knee. There was no notice- 
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able slackening of speed as the car approached the curve. 
This frightened the passengers, causing confusion. When 
straightened up and righted around, she was still holding 
to the strap, by means of which she maintained her stand- 
ing position. This was corroborated by Miss Cahow’s testi- 
mony. She was moved and swayed around in the car the 
same as plaintiff. 

The only essential difference between plaintiff’s and 
Miss Cahow’s testimony is that in the instant case plain- 
tiff specified the number of miles an hour the car was going 
at the time of the accident from her observation and ex- 
perience in judging miles an hour which a street car, 
automobile, or wagon might be going. Plaintiff stated the 
car, in her judgment, was moving from 14 to 16 miles an 
hour. This is definite and certain, and supplements her 
testimony as given at the former trial. At this particular 
juncture of the case the evidence, as specified at this par- 
ticular trial, was sufficient to give the jury an opportunity 
to pass judgment on the rate of speed which the car travel- 
ed at the time of the accident, and whether the car was 
operated negligently. 

Inu some jurisdictions the rule is adhered to that a de- 
scription of the speed of a car as being at-a high rate of 
speed, going extraordinarily fast, is held to be proper and 
sufficient description to entitle the jury to form a verdict, 
but the rule is otherwise in this state. It has been held 
in the majority of jurisdictions that this kind of evidence 
is incompetent and possesses no probative force, and that 
is the rule of this court. _On this proposition, in the body 
- of the opinion in Lindgren v. Omaha Street R. Co., 73 Neb. 
628, it was said: “If the witness, in his opinion, had been 
asked to state whether the car was running 5, 10, or 15 
miles an hour, the answer would have given the jury a 
standard to compare its rate of speed with the rate pre- 
scribed by the ordinance for the running of cars at the 
place of the injury.” It is apparent that this indefinite- 
ness and uncertainty that existed in the evidence at the 
former trial is now cured, and the jury were given a def- 
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inite and specific rate of speed as measured in miles an 
hour from which to determine whether defendant wag driv- 
ing its car at a negligent rate of speed. The verdict of 
the jury indicates that it used this standard rate of speed 
as fixed by plaintiff and corroborated by other evidence. 
This way of measuring speed of cars is the rule laid down 
by this court in many cases under similar circumstances. 

The cases cited by appellant are to thé effect that the 
law of the case and the testimony of witnesses is estab- 
lished for the instant case to be the same as in the former 
case brought here. This statement is in part inaccurate. 
The statement of fact as testified to by plaintiff in the 
description of the speed of the car can be supplemented by 
the facts as she remembered them when she testified in the 
instant case. The description of the speed of the car, that 
it was greater than ever before, that it was terrible, fright- 
ful, very unusual and extraordinary, that it would seem as 
though the car would leave the track, “is a mere accumula- 
tion of declamatory adjectives, and is not evidence of the 
defendant’s negligence to be submitted to the jury.” This 
language was used in Hunt v. Boston Hlevated R. Co., 201 
Mass. 182. This quotation is merely given ag illustrative 
of the rule adopted by this state, and the testimony as 
given in the instant case cures the former defect upon 
which the opinion was rendered at that time. The record 
discloses that the evidence preponderates in favor of plain- 
tiff, and that the car went into the curve at an unusual 
and extraordinary rate of speed, to wit, at the rate of from 
14 to 16 miles an hour, and that this speed was inconsis- 
tent with the passenger’s safety in the street car, and that 
this negligence produced a severe lurch. The motorman, 
Bushousen, who was in charge of the car, testified that the 
speed was as high as 12 miles an hour before he reached 
the curve, which corroborates plaintiff’s evidence on that 
point and shows it was approximately accurate. 

The plaintiff received a painful injury, and suffered the 
loss of much time after the accident, and the record dis- 
closes general impairment of health caused by this acci- 
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dent, and we base our decision, not upon technicalites, but 
plain reason, sufficiency of evidence, and the demand of 
ordinary justice. Estimated by this standard, we say that 
the compensation accorded by the jury was fair, reason- 
able, and consistent with the evidence, and therefore the 
judgment handed down by the court should be 
AFFIRMED. 


LETTON, J., not being a member of the division which 
heard this case, did not participate. 


STATE OF NEBRASKA, APPELLANT, V. BuRRET W. WRIGHT, 
APPELLEE. 

Srare OF NEBRASKA, APPELLANT, y. WALTER A. HUNTER, 
APPELLEE. 


Finep Fisruary 2, 1921. No. 21228. 


1. Eminent Domain: Evinexce or VaLur. Im a condemnation pro- 
ceeding, evidence as to the price paid by the state for lots pur- 
chased from other property owners, and which form a part of 
the tract openly intended to be acquired by condemnation in case 
purchases could not be made, is not competent on the question 
of the value of the lots of the defendant. 


:———. Recitals of consideration in deeds covering lots 
not in controversy are incompetent as evidence of the actual 
price paid for those lots, though our statute requires the parties 
to such deeds, under penalty, to set forth the true consideration. 


3. Evidence examined; and held to support the verdict. 


APPEAL from the district court for Wayne county: 
WILLIAM V. ALLEN, JupGE. Affirmed. 


H, EB, Simon, for appellant. 
A. R. Davis, contra. ; 


FLANSBURG, J. 
Condemnation proceedings brought to acquire addition- 
al ground for the state normal at Wayne, Nebraska. The 
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properties of one Burret W. Wright and Walter A. Hunter 
were taken under condemnation. The two proceedings 
were tried together on the appeal in the district court and 
are presented here, on the appeal of the state, as consoli- 
dated cases. 

The property condemned consisted of town lots. The 
appraisers fixed the value of defendant Wright’s property 
at $850, and the value of Hunter’s property at $2,150. 
The verdict of the jury on the appeal in the district court, 
in the Wright case, was $2,000, and, in the Hunter case, 
$4,200. The court ordered a remittitur of $200 in the 
Hunter case, which order has been complied with. 

One contention made in behalf of the state is that the 
evidence is insufficient to support the verdict. In regard 
to the Wright property, four witnesses testified on the 
question of value. The average of the estimates of value of 
these four witnesses was $2,525. Five witnesses testified 
in regard to the Hunter property, and the average of their 
estimates of value was $4,267. The state’s witnesses, as to 
the Wright property, placed the value at varying amounts 
from $700 to $1,200, and, as to the Hunter property, from 
$1,000 to $2,500. The worth of the opinions of these vari- 
ous witnesses was passed upon by the jury. The question 
of the value of this property is peculiarly of local nature. 
Though the testimony is conflicting, the verdict is amply 
supported by competent testimony in behalf of the defend- 
ants, and, since we cannot say that the verdict is against 
the great weight of the evidence, nor manifestly wrong, we 
would not be warranted in disturbing it. Afohler v. Board 
of Regents of University of Nebraska, 102 Neb. 12; Grimm 
v. Elkhorn Valley Drainage District, 98 Neb. 260; North- 
eastern N. R. Co. v. Frazier, 25 Neb. 42; Omaha B. R. Co. 
v. Johnson, 24 Neb. 707; Clark v. Chicago, K. & N. R. Co., 
23 Neb. 613. 

It is further insisted that the trial court erred in re- 
fusing to allow the state to introduce in evidence certain 
deeds of property, made to the state, covering lots similar- 
ly situated and of like character to those in question, and 
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which the state had recently bought from property owners 
as a part of the tract sought to be acquired. In a proceed- 
ing of this kind, where the parties to the deeds are not the 
same as those involved in the pending proceeding, and 
where the statement of consideration cannot therefore be 
considered in the nature of an admission or declaration of 
a party, which, under certain circumstances, might be ad- 
missible, we cannot see how the recitals of considerations 
in these deeds would have been of any probative force upon 
the question of what the actual considerations were. 

The statute (Laws 1917, ch. 224), it is true, requires, 
under penalty, that the partics to a deed set out the true 
consideration in the body of the deed, but the statute does 
not say that such statements, of the consideration paid, 
Shall be considered as evidence in all cases. By virtue of 
this statute, such a statement has become no more a sworn 
statement than before. The right of cross-examination has 
not been preserved, and such expressions, as we view it, 
are nothing more than unsworn statements by third per- 
sons and of no evidential value. City of New Orleans v. 
Manfre, 111 La. 927; Rose v. Taunton, 119 Mass. 99; 
Spaulding v. Knight, 116 Mass. 148; Hsch v. Chicago, M. 
& St. P. R. Co, 72 Wis. 229; Abbott, Proof of Facts 
(3d. ed.) p. 876. 

It would have been, in our opinion, improper, in any 
event, to show the sale price of other lots, which the state 
had then acquired by purchase, and which were a part of 
the tract which the state was openly intending to condemn 
in case purchases could not be made. 

Upon the general proposition of whether or not sales of 
similar land may be shown as evidence of the value of the 
particular land in controversy, the courts are not in ac- 
cord. 16 Cyc. 1188. Our court has, however, become com- 
niitted to the doctrine that such sales cannot be shown. 
Union P. R. Co. v. Stanwood, 71 Neb. 158. Proof of sales 
of other Jands would give to the prices paid the effect of 
evidence, when there would be no opportunity for cress- 
examination of the parties to the deeds to show whether 
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or not the prices paid were inadequate or excessive, nor to 
show all the particular conditions under which the sales 
were made, and, as said in the case of Union P. R. Co. v. 
Stanwood, supra, were proof of other sales allowed, “the 
cause would soon branch into a series of disconnected con- 
troversies as to the facts and surrounding circumstances 
of an indefinite number of particular sales of other tracts.” 

Moreover, it is the universal rule that sales of similar 
lands cannot be shown where such sales have not been ‘en- 
tirely voluntary. Sales made to the state as a part of a 
tract, which is sought to be acquired by condemnation in 
case purchases cannot be made, are not considered of such 
a, voluntary character as will truly reflect the reasonable 
or market value of the land sold and, therefore, cannot, 
upon any theory, be shown in evidence as having a bearing 
upon the value of the land under condemnation. Oregon 
KR. & N. Co. v. Eastlack, 54 Ov. 196; United States v. 
Beaty, 198 Fed. 284; Spring Valley Water Works, v. 
Drinkhouse, 92 Cal. 528; City of San Luis Obispo v. Briz- 
solara, 100 Cal. 484; South Park Commissioners v. Aycr, 
237 Ill. 211; State v. Superior Court, 5& Wash. 64; Coate 
v. Memphis R. T. Co., 120 Tenn. 525; note, 43 L. R. A. 
n. s. 985. Individual sales throw no light on market values 
if in any sense compulsory, or when the vendor is not given 
opportunity to indefinitely hold his property and invite 
competition among all who should desire to become pur- 
chasers. 

Mr. Lewis, in his treatise on Eminent Domain (3d ed.) 
sec. 667, says: “What the party condemning has paid for 
other property is incompetent. Such sales are -not a fair 
criterion of valne, for the reason that they are in the na- 
ture of a compromise. They are affected by an element 
which does not enter into similar transactions made in 
the ordinary course of business. The one party may 
force a sale at such a price as may be fixed by the tribunal 
appointed by law. In most cases the same party must 
have the particular property, even if it costs more than itg 
true value. The fear of one party or the other to take the 
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risk of legal proceedings ordinarily results in the one 
party paying more or the other taking Iess than is con- 
sidered to be the fair market value of the property. For 
these reasons such sales would not seem to be competent 
evidence of value in any case, whether in a proceeding by 
the same condemning party or otherwise.” 

We find no ground for reversal, and the judgment is 

, A¥FIRMED. 

LETron, J., not being a member of the division hearing 

this case, did not participate. 


JOHN H. PFEIFER, APPELLANT, V. SCOTTSBLUFF MORTGAGE 
Loan COMPANY, APPELLEE. 


Fitep Fesruarky 2, 1921. No, 21263. 


Adverse Possession. When a fence is constructed as a boundary line 
fence between two properties, and where the parties claim own- 
ership of the land up to the fence for the full statutory period 
and are not interrupted in their possession or control during that 
time, they will, by adverse possession, gain title to such land as 
may have been improperly inclosed with their own. 


AppraL from the district court for Scotts Bluff county: 
RaLeH W. Hosart, Jupce. Affirmed. 


L. L. Raymond, for appellant. 
Morrow & Morrow, contra. 


FLANspune, J. 

This action arose out of a dispute as to the boundary 
line between the northeast quarter and the southeast quat- 
-ter of section 3, township 22, range 58, Scotts Bluff county, 
Nebraska. Plaintiff is the owner of the northeast quarter, 
and brought this action in ejectment to oust the defend- 
ant from a portion of the northeast quarter which had 
been inclosed by a fence with the southeast quarter, De- 
fendant asserts, as a defense, adverse possession and es- 
toppel. The verdict and judgment was in favor of the 
defendant, and the plaintiff appeals. 
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Plaintiff acquired the northeast quarter by purchase 
from John Fink in 1906. Fink had entered upon the land 
in 1886, or 1887. In 1890 he built a fence as a boundary 
line fence, lining it up with fences which were supposed 
to be the half-section line fences to the east and to the west 
of his land. The owner of the southeast quarter also recog- 
nized this as a‘division line fence and attached hig north 
and south fences to it. In 1903 one Bouton purchased 
the southeast quarter, and at that time Fink pointed out 
to him the fence as being the division line between the two 
properties, and Bouton relied upon and purchased the 
southeast quarter upon the strength of that representa- 
tion.” The southeast quarter was not cultivated, but the 
northeast quarter was broken out and cultivated to this 
fence only, so that the line of division between the two 
properties was quite apparent. The north and south fences 
on the southeast quarter were maintained a few years only, 
but the division line fence remained until in 1905, about a 
year before Fink sold to the plaintiff. At the time of the 
sale to plaintiff, however, the division line fence had a’so 
been removed. The line between the two quarters was 
apparent at this time, and there were evidences as to where 
the fence had been standing. There is no evidence that 
Mr. Fink ever told plaintiff that this was a division line 
fence, nor is there evidence that plaintiff was ever informed 
of the representations that Fink had made to Bouton. In 
1911 plaintiff rebuilt the fence upon the same line upon 
which it had been originally constructed, and the owner 
of the southeast quarter at that time agreed to pay one- 
half of the cost of construction. Plaintiff claims that, as 
the parties were uncertain of the true line of division, it 
was agreed that the fence,.as then reconstructed, should: 
be moved to the correct line when that should be ascer- 
tained. Plaintifi’s testimony, that the parties so agreed 
to move the fence, is directly disputed. 

It is quite clear from the testimony that, during the 
period of time that the property was held by Fink, the 
fence was maintained and recognized both by him and by 
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the owners of the southeast quarter as a division line fence. 
This continued for more than ten years—a sufficient time 
for the statute of limitations to run. And so far the testi- 
mony is not disputed. It is true that the southeast quar- 
ter was not cultivated to the fence, and no affirmative acts 
of ownership, aside from a general recognition of the 
boundary, are shown, but it is the established rule in this 
state that, when a fence is, constructed ag a boundary line 
fence between two properties, and where the parties claim 
ownership of the land up to the fence for the full statu- 
tory period and are not interrupted in their possession or 
contro] during that time, they will, by adverse possession, 
gain title to such Jand as may have been improperly in- 
closed with their own. Carnahan v. Cummings, ante, p. 
337; Krumm v. Pillard, 104 Neb. 385; Zweiner v. Vest, 96 
Neb. 399; Andrews v. Hastings, 85 Neb. 548. 

It is further argued that the question of estoppel was 
improperly submitted to the jury. It is unnecessary to 
discuss that question, since, by undisputed testimony, the 
defendant was entitled to prevail upon the ground of ad- 
verse possession, and no prejudice could, in any event, have 
resulted through the instruction complained of. 

For the reasons given, the judgment is 

AFFIRMED. 

LeTron, J., not having sat in the division hearing this 

case, did not participate. 


SAMUEL CARR BL AL., APPELLEES, V. MATT MILLmER, 
APPELLANT. 


Ficep Fesruary 2, 1921. No. 21133. 


1. Deeds: Construction. In the construction of every instrument 
for the conveyance of rea] estate or any interest therein, it is the 
duty of the courts'to carry into effect the true intent of the par- 
ties, so far as such intent can be ascertained from the whole in- 
strument and is consistent with the rules of law. Rev. St. 1913, 
sec. 6195; Benedict v. Minion, 83 Neb. 782. 
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: Interest CONVEYED, “Every conveyance of reali estate shall 

pass all the interest of the grantor therein unless a contrary intent 

can be reasonably inferred from the terms used.’ Rev. St. 1913, 

sec. 6192. 

: Construction. An instrument, duly executed, contained 
the following language: “‘The East Omaha Land Company does 
hereby grant, bargain, sell and convey unto the said Omaha Bridge 
and Terminal Railway Company, its successors and assigns, for 

ae terminal and railway purposes and uses, the following described 
real estate:” Held, that the phrase, “for terminal and railway 
purposes and uses,” did not of itself limit the estate conveyed, 
or operate as an implied reversion in case the lands conveyed 
were devoted to a different use. 

4, Estoppel: Granrors. A grantor is estopped by his deed to question 
the capacity of his grantee to take the estate conveyed by the 
. deed. 
5. Deeds: Derp to RatLxoap Company: Construction. Instrument 
and evidence examined, and the instrument held to convey an 
absolute title in fee. 


APPEAL from the district court for Douglas county: 
WILLIs G. Suars, JupGe. Reversed and dismissed. 


Helsell & Helsell, Matt Miller and William Baird. é 
Sons, for appellant. 


Morsman & Maxwell, contra. 


CaIN, C. 

This is an action in ejectment to recover a strip of land 
100 feet in width and 970 feet in length, described in the 
petition, and located in the eastern edge of the city of 
Omaha on the west bank of the Missouri river. The case 
was tried upon the amended petition, the answer thereto, 
and plaintiffs’ demurrer to divisions IT, III, IV, V, VI, VII, 
VIII, and IX ot the answer, and upon a stipulation between 
the parties that the allegations of fact contained in the 
amended petition and the answer thereto, subject to proper 
objections on the ground of immateriality, irrelevancy, 
and incompetency, should be taken as true. The district 
court sustained plaintiffs’ demurrer to the divisions of 
answer named, to which the defendant excepted and stood 
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upon his answer. The cause then came on for decision 
by the court, a jury having been waived, and the court 
found that plaintiffs were the owners of the lands described 
in the amended petition and entitled to the immediate pos. 
session thereof. After the overruling of his motion for 
a new trial, defendant appealed to this court. 

Under the stipulation of the parties, the amended peti- 
tiun and the answer thereto were settled as a bill of ex- 
ceptions. There igs therefore no disputed question of fact, 
and the question presented to us for decision is the con- 
struction of a certain instrument in writing executed on 
the 21st day of November, 1899, between the East Omaha 
Land Company and the Omaha Bridge & Terminal Railway 
Company, which the appellant claims constitutes a con- 
veyance of the lands in controversy in fee simple, and the 
appellees contend conveyed only as easement or a right of 
way in said lands, which was abandoned by the grantee 
upon its subsequent conveyance of the land to a private 
person. 

Both parties hereto claim title to the premises in contro- 
versey through the East Omaha Land Company, which is 
conceded to have held the title in fee on November 21, 
1899, and for many years prior thereto. On that date the 
land company executed the deed or instrument under con- 
- sideration to the terminal company. On March 31, 1902, 
the land company mortgaged the premises, with other 
lands, to the Old‘Colony Trust Company, however, “subject 
to said agreement and deed dated November 21, 1899.” 
On January 16, 1903, in the United States district court at 
Omaha, a decree was entered foreclosing this mortgage, 
but the terminal company was not a party to the suit, and | 
hence was not affected thereby. On June 10, 1903, the 
master sold the lands to Grafton St. L. Abbott, who pur- 
chased in trust for the benefit of the bondholders, and he 
received a deed. On May 9, 1903, the land company conyey- 
ed to Abbott by deed. Abbott conveyed to himself and two 
associate trustees, and plaintiffs in this action are their 


successors. As the mortgage was expressly made subject 
105 Neb.—40 
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to the deed of November 21, 1899, aa the terminal company 
was not a party to the foreclosure proceedings, the legal 
situation is the same as if the land company had executed 
a deed direct to plaintiffs on May 9, 1903. On June 6, 
1917, the terminal company conveyed the land in contro- 
versy to Samuel P. Elliott, who on October 3, 1917, by 
ordinary deed, conveyed it to the defendant herein. 

The instrument of November 21, 1899, consists of eight 
typewritten pages. As the recitations of the instrument 
down to and including the granting clause are necessary 
to an understanding of the situation, as well as to the con- 
struction of the instrument, we set that part out in full, 
as follows: 

“This indenture, made this 21st day of November, A. D. 
1899, between the East Omaha Land Company, hereinafter 
called the Land Company, party of the first part, and the 
Omaha Bridge’and Terminal Railway Company, herein- 
after called the Terminal Company, party of the second 
part, corporations organized and existing under the laws 
of the state of Nebraska, Witnesseth: 

“Whereas, the Land Company owns a tract of land com- 
prising seventeen hundred (1,700) acres, more or less, 
located along the Missouri river between one and three 
miles northeasterly from the post office in the city of Oma’a 
in the state aforesaid, which is more particularly shown 
upon the map hereto attached and made a part hereof; 
and, 

“Whereas, the Land Company has expended several 
hundred thousand dollars, in improving said lands, by 
clearing the same, and laying out, grading and paving 
certain streets, and locating certain manufacturing estab- 
lishments thereon, and preparing generally for the location 
of future industrial establishments; and, 

“Whereas, the success of the plans of the Land Com- 
pany depend largely upon adequate trackage facilities 
and connections for present and future industries and 
enterprises, which may be established upon its lands afore- 
said; and, 
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“Whereas, to secure a proper system of trackage, the 

Land Company on the Ist of June, 1889, entered into a 
contract with the Union Pacific Railway Company for 
the construction and operation of a system of trackage 
upon said lands, under which that company did construct 
several miles of tracks thereon; and, 
_ “Whereas on the 23d day of July, 1892, a contract was 
executed between the Interstate Bridge and Street Railway 
Company, predecessor of the Terminal Company, of the 
first part, the Land Company, of the second part, and 
Drexel & Company and John Lowber Welsh, bankers, of | 
the third part, by the terms of which the Bridge Company 
agreed to construct and maintain a bridge across the Mis- 
souri river, and terminal tracks, in accordance with the 
schedule attached to said contract, which contract contain- 
ed certain provisions requiring the Terminal Company ‘to 
purchase of the Union Pacific Company all the tracks, 
franchises and rights of way, built on the land of the 
East Omaha Land Company, or duplicate them,’ and which 
contract also contained certain provisions by which the 
Land Company agreed to make to the Bridge Company 
a conveyance ‘of certain railway rights of way on and 
over the land of said Land Company, which said rights of 
way are to be the same ag those heretofore contracted to 
be conveyed by the said Land Company to the Union 
Pacific Railway Company ;’ and, 

“ Whereas, in carrying out said contract the Terminal 
Company has constructed a bridge across the Missouri 
river, and also established certain extensive tracks and 
terminal facilities in connection therewith on both sides 
of the Missouri river and in the cities of Council Bluffs, 
Iowa, and Omaha, Neb., anfi has also purchased from the 
Union Pacific Railway Company the tracks built by that 
company upon the lands of the Land Company; and, 

“Whereas, it is deemed best that the system of trackage 
for the lands of the Land Company shall consist of a belt 
line surrounding said lands, from which spur or side tracks 
shall extend north and south to and along the intersecting 
alleys, the same to be located along what is known as 
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Avenue G, East Omaha, from the Nebraska meander line 
of the Missouri river, surveyed in 1856, to near the west 
approach of the Terminal Company’s Missouri river bridge, 
thence northerly by suitable curves to what is known as 
Avenue M, East Omaha, thence west along Avenue M to 
the western limits of the lands of the Land Company. 
That from said belt line side tracks shall turn out north 
and south on suitable curves to the alleys which the Land 
Company may hereafter establish on its lands in accord- 
ance with its general plans: : 

“Now, therefore, in consideration of the premises and the 
building by the Terminal Company of the bridge over the 
Missouri river, as aforesaid, and the purchase of said tracks 
from the Union Pacific Railway Company, and the con- 
struction of other tracks, the said East Omaha Land 
Company does hereby grant, bargain, sell, and convey 
unto the said Omaha Bridge and Terminal Railway Com- 
pany, its successors and assigns, for terminal and.railway 
purposes and uses, the following described real estate, 
situated in the county of Pottawattamie, Iowa, and in 
the- county of Douglas, Neb.” . 

There are other provisions in the instrument which we 
Shall consider later on, in so far as they are discussed in 
the briefs or appear material. 

Appellant contends that the instrument conveyed an 
absolute title in fee simple, while the appellees contend 
that the instrument taken together and considered as a 
whole, conveyed only a right of way, and that the words, 
“for terminal and railway purposes and uses,” indicate 
an implied reversion or forfeiture for abandonment. It 
will be observed from that portion of the instrument above 
quoted that the full consideration for the execution of the 
deed had passed to the grantor therein. The land company 
had about 1,700 acres of land located along the Missouri 
river, in the city of Omaha, which it was engaged in de 
veloping, improving and placing upon the market. In the 
course of the work of development the land company con- 
sidered it necessary to have a proper system of trackage 
for taking care of the then present and future business 
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enterprises and industries located in that vicinity. The 
land company had on June 1, 1889, entered into a contract 
with the Union Pacific Railway Company for this purpose 
and part of the construction work was done by that com- 
pany. Again, on the 23d day of July, 1892, the land Com- 
pany entered into another contract with the Interstate 
Bridge & Street Railway Company, the predecessor of the 
terminal company, for the construction and maintenance 
of a bridge across the Missouri river, and terminal tracks, 
which was also in furtherance of the land company’s pur- 
pose of development. A significant thing to be observed 
from the recitals of the instrument preceding the granting 
clause is that all of the things that the land company had 
stipulated to be done had been done at the time of the 
execution of the instrument. The bridge across the Mis- 
souri river had been built by the terminal company, and 
there had been established the extensive tracks and terminal 
facilities in connection therewith on both sides of the 
Missouri river, and there had also been purchased from 
the Union Pacific Railway Company the tracks built by 
that company upon the lands of the land company. ‘As 
far as anything appears from the recitals in this instru- 
ment, all the consideration for the execution of the deed of 
conveyance from the land company to the terminal com- 
pany had passed. And the language of the granting clause 
is the language usually employed in making an absolute 
conveyance of land, with the exception that there are added 
thereto’ the words, “for terminal and railway purposes 
and uses.” The instrument contains no provision for a re- 
version of the title or possession of the real estate or for 
its forfeiture in case the land is used for any other purpose, 
or any other event. 

The appellees make several contentions which will be 
noticed in the course of this opinion. Their first conten- 
tion is that a railway company in this state is not competent 
to acquire any higher title to real estate than an easement 
ov right of way therein, which is subject to be divested 
for nonuser or abandonment, citing in support of the con- 
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tention the following Nebraska cases: J/yers v. ilcGavock, 
39 Neb. 843; Blakely v. Chicago, K. é N. R. Co. 34 Neb: 284; 
same case, 46 Neb. 272; Roberts v. Sioux City & P. R. Co., 
73 Neb. 8; George v. Pracheil, 92 Neb. 81. Of course, if 
this contention is true, it disposes of the case in the appel- 
lees’ favor without further discussion, for the reason that 
the defendant appellant claims title through a graniee of 
the Omaha Bridge & Termiual Railway company. 

As to the case of A/yers v. McGavock, 39 Neb. 848, 870, 
this court said: “The Union Pacific Railway Company 
is, and was at that time, a corporation organized under 
the laws of the United States, and by reason of the constitu- 
tional provision just quoted was incompetent to take title 
to the real estate by the conveyance from McGavock; but 
this conveyance is nat therefore void. It is, at most, voida- 
ble. Its title is valid against every one but the state, and 
can be divested only by proceedings brought by the state for 
that purpose. Carlow v. Aultman, 28 Neb. 672.” Under 
this case the plaintiffs could not raise the question of the 
competency of the terminal company to take a fee title to 
the land, as they hold, through mesne conveyances from 
the land company, which is the common source from which 
the parties claim title, and the land company is estopped 
by its deed of November 21, 1899, from raising the ques- 
tion. 16 Cyc. 688; 10 R. C. L. 676, sec. 5. In Blakely 
»v. Chicago, K. d N. R. Co., supra, the conveyance was for 

- “right of way and for operating its railroad only,” and the 
court based its decision upon that ground in the following 
language: “In the case at bar there is a limitation in the 
grant to a particular purpose, and that does not 
contemplate a transfer to another company of a part 
of the right of way. Such conveyance is unauthorized un- 
der the deed from the plaintiff. Whether such conveyance 
could be made in case the deed had been absolute in form, 
does not arise in this case, and therefore will not be deter- 
mined.” Roberts v. Sioux City & P. R. Co., supra, was a cage 
involving the question of whether an individual could 
obtain, by adverse possession, title to right of way of a 
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railway company obtained by condemnation proceedings, 
and it was decided in that case that the plaintiff had not 
established adverse possession, and the court expressly 
stated in the fifth section of the syllabus that “the question 
whether in any case a railroad company can be deprived 
of its right of way by adverse possession is not involved in 
this case, and is not decided.” The point upon which the 
court based its decision was that use of the land made by 
the adverse claimant was not inconsistent with, or adverse 
to, the railway company’s enjoyment of the easement. 

- In the case of George v. Pracheil, supra, the deed to the 
railway company, and which was decisive of the case, con- 
tained after the granting clause an:express provision for 
reversion, as follows: “Provided that in case said railroad 
company do not construct their road through said tract, or 
shall after construction permanently abandon the route 
through said tract of land, then the same shall revert to 
and become reinvested in the said grantors, heirs and as- 
signs.” It is obvious from the language just quoted that 
the case cited could not by any possibility be held to 
sustain the appellees’ contention. 

It will appear from the foregoing review of the. cases 
cited on this. subject in appellees’ brief that this court 
has not heretofore held that a railway company is incom- 
petent to take title in fee to real estate to the extent that 
any one except the state can question the title. Myers v. 
McGavock, 39 Neb. 848; Carlow v. Aultman, 28 Neb. 672. 
We hold on this point that the land company and all its 
grantees and subsequent grantees, including plaintiffs, 
have no right to question the competency of the terminal 
company to hold title in fee to the premises. 

The second contention of appellees is that the instrument 
of November 21, 1899, should be read as a whole and con-. 
strued according to the intent of the parties as disclosed 
thereby, citing section 6195, Rev. St. 1918; Benedict v. 
Minton, 83 Neb. 782; Jackson v. Phillips, 57 Neb. 189; 
Rupert v. Penner, 35 Neb. 587. We readily concede the 
‘ soundness of appellees’ contention in this respect, and in 
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the construction of the instrument under consideration 
have observed the rule he invokes. 

Appellees further contend that the words, “for terminal 
and railway purposes and uses,” show that the intent of 
the parties was that the terminal company was to have 
aright of way only, citing nine cases in support of the con- 
tention. We have examined all these cases, and, in our 
opinion, none of them support this contention. We think 
that the words quoted amount at most only to a description 
of the use to which the land was to be put, or at most a 
covenant for the violation of which a suit for damages 
might be maintained. As has been stated before, there was 
no provision whatever ‘in the instrument under considera- 
tion providing for a reversion to the grantor or for a for- 
feiture of the grant in case the land was devoted to any 
other use. We cannot ignore the fact that, if the grantor 
in the instrument nnder consideration had intended the 
words quoted to be a condition subsequent, the nonper- 
formance of which would result in a reversion of the fee 
to the grantor, the land company could have used language 
to express that intent. In considering this point, too, we 
should take into consideration section 6192, Rev. St. 1913, 
which provides: “Every conveyance of real estate shall 
pass all the interest of the grantor therein, unless a contra- 
ry intent can be reasonably inferred from the terms used.” 
We find nothing in the words, “for terminal and railway 
purposes and uses,” which indicates that the grantor in- 
tended to reserve in itself any interest whatsoever in the 
land granted, or even that the language constituted a re- 
striction of the use of the land to the railway tracks and 
facilities. Before such a construction could be approved, 
_ it would be necessary to find some language in the instru- 
ment indicating such an intent. Indeed, as far as anything 
that can be gathered from the instrument is concerned, 
the sale of this particular strip of ground by the terminal 
company might have been for “terminal and railway pur- 
poses and uses.” 8 R. C. L. 1109, sec. 170, on this point 
is as follows: “While no precise form of words is necessary 
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to create a condition subsequent, still it must be created 
by express terms or by clear implication, so as to leave no 
doubt of the grantor’s intention.”” To the same substan- 
tial effect is 13 Cyc. 645. In Fitzgerald v. Modoc County, 
(164 Cal. 493) 44 L. R. A. n. s. 1229, it was held: “A 
provision in a deed of land to a county, that it is ‘to be used 
as and for a county high school and premises,’ does not 
create a condition subsequent which will entitle the 
grantor to reenter if the county attempts to sell the prop- 
erty.” To the same substantial effect are the following 
cases: Stuart v. aston, 170 U. 8. 383; Bald v. Nuern- 
berger, 267 Ill. 616; Downen v. Rayburn, 214 Til. 3425. 
Supervisors of Warren County v. Patterson, 56 Tl. 111; 
City of Huron v. Wilcox, 17 S. Dak. 625; Killgore v. Cabell 
County Court, 80 W. Va. 283, L. R. A. 1918B, 692. From 
the authorities cited and from the absence of words in the 
instrument providing for a reversion or forfeiture, we 
must hold that the words, “for terminal and railway pur- 
poses and uses,” did not create any condition subsequent, 
or imply a reversion, or provide for a forfeiture, 

It is finally contended by the appellees that the recita- 
tions of the instrument itself evidenced the intention of the 
grantors to convey only a right of way or easement, or an 
estate upon condition subsequent, upon the nonperformance 
of which title reverted to the plaintiffs in this suit. Passing 
the obvious question much discussed in the authorities,, 
the benefit from the things referred to in these recitals 
and the general rule that only the original grantor or 
its heirs can take advantage of the nonperformance of a 
condition subsequent, we nevertheless proceed to examine 
the whole instrument and apply to it the liberal rule of 
construction established by our statute and the decisions 
of this court and contended for by the appellees. We have 
set out the recitals up to the granting clause in the instru- 
ment under consideration, and we agree with the contention 
of the appellees that these recitals challenge our attention. 
But we are unable to agree that the instrument was made 
as contended for by appellees, “primarily for the benefit 
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of the large tract of land, nearly three sections, owned 
by the land company,” for the reason that it appears from 
these recitals that the land company had already received 
the benefit from the things referred to in these recitals 
preceding the granting clause. We agree with appellees 
- that the contract must be read in the light of these recitals, 
but we are unable to agree to the conclusion that they evi- 
dence that the terminal company was to have only a right of 
way over the lands. We think it a more reasonable con- 
clusion that both parties intended that the land should 
be conveyed in fee simple to the terminal company “in 
. consideration of the premises,” as the instrument recites, 
which premises are shown to have been things already 
performed, a consideration already executed. A large 
amount of valuable work had been done by the terminal 
company and its predecessors, and it seems reasonable to 
conclude that the lands conveyed by the instrument under 
consideration were in payment for this work. 

Appellees contend that there are certain provisions in the 
recitals succeeding the granting clause of the instrument 
which evidence an intent to convey only a limited estate. 
One of these provisions is that the description of the land 
defines the limits of the 100-foot strip by the belt line, of 
which the lands in suit are, it is said, a part. In paragraph 
C of the description this is specifically referred to as “the 
belt line right of way as herein described.” We think, 
however, that the quoted words were merely descriptive, 
and did not relate to the lands in controversy. 

It is next contended by appellees that, as the instrument 
expressly reserves to the land company the accretions ac- 
cruing to the two tracts described in paragraphs-C and D, 
fronting on the river, excepting a portion thereof, it was the 
intention that the land company should have the fee, claim- 
ing that the accreted lands go with the fee, and not to the 
holder of an easement. ‘The general rule that accreted 
lands go with the fee is undoubtedly correct. But it may 

. well have been that the land company desired to change 
the general rule by this agreement, and we see no reason 
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for inferring from the provision under consideration that 
the title to the terminal company was intended to be less 
“than a fee. 

Appellees have suggested to us the question of what is 
the significance of the provision that the land company 
shall not without the consent of’ the terminal company 
convey “to any other railroad company free right of way 
over or upon its lands” except on failure of the terminal 
company to build tracks to serve industries on these lands 
as required by the agreement. Their argument, is that, 
as the instrument refers to “rights of waty” only in this. 
clause, the same should be true of the grant made by the 
instrument. We do not think that this logically follows 
at all. The land company may as well have bound itself to 
any other thing as well as not to grant free right of way 
over its other lands to any other railway company. It was 
apparently a provision to insure the terminal company 
against a competitor in its field except on its failure to 
build tracks, and was a separate undertaking entirely from 
the conveyance contained in the instrument. Even if the 
terminal company had made a complete failure to build 
any tracks and the land company had granted to another 
railway company free right of way over its other lands, it 
would not have affected the construction of the instrument 
in any way whatever. 

Again appellees’ counsel contends that it would be ab- 
surd to hold that it was the intention of the parties to 
convey a fee, because, if that were true, then the terminal 
company could convey away all the land received under the 
instrument, and thus defeat the very purpose of the land 
company entirely. The obvious answer to this objection 
is that, from the recitals of the instrument itself, the pur- 
pose of the land company, as far as any act on the part of 
the terminal company was concerned, had been fully ac- 
complished and secured at the time the instrument was 
executed. Under the circumstances then existing as dis- 
closed by the instrument itself, the contingency suggested 
by counsel could not possibly have arisen. - 
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We have examined this whole instrument with care and 
find nothing in it indicating that the parties intended that 
any estate less than a fee should be conveyed by it. The 
language of the instrument convinces us that the intent 
was to convey absolute title in fee simple. The land com- 
pany expressly acknowledges receipt of all benefits which 
induced it to make such a conveyance, and there is no 
claim that the terminal company was in default of any of 
its engagements either at the time of the conveyance or at 
any other time. It follows that, in our opinion, the de- 
fendant was entitled to the title and possession of the 
premises, and that the judgment of the district court is 
erroneous. 

We recommend that the judgment of the district court 
be reversed and the action dismissed. 


PER CuRIAM. For the reasons stated in the forgoing 
opinion, the judgment of the district court is reversed and 
the action dismissed, and this 6pinion is adopted by and 
made the opinion of the court. 


REVERSED AND DISMISSED. 


CHESTER R. HILLYER, APPELLEE, V. WILLIAM P. STANSBERY, 
. APPELLANT. 


Firep Fesruary 2, 1921. No, 21316. 


1. Brokers: ComMMissions. Where the undisputed evidence shows 
that a real estate broker, without the knowledge of his principal, 
was acting in the interest of the purchaser of the land instead of 
in the interest of his principal, the broker is not entitled to any 
commission. Campbell v. Baxter, 41 Neb. 729, and Strawbridge 
v. Swan, 43 Neb. 781, followed. 


2. H . Tf, in case of a claim of a real estate broker for 
commission on the sale of land, the undisputed evidence shows 
that neither the broker nor any one for him effected the sale or 
contributed to that result, the broker cannot recover any com- 
mission. 
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: Evipence. Evidence examined, and held that the 
broker was acting in the interest of the purchaser, and that the 
broker did not effect the sale or contribute to that result, and 
was entitled to no compensation. 


APPEAL from the district court for Keith county: Han- 
SON M. GRIMES, JUDGE. Reversed and dismissed. 


Halligan, Beatty & Halligan, for appellant. 


H, A. Dano, contra. 


CAIN, C. 

The plaintiff, Chester R. Hillyer, brought this action 
against the defendant, William P. Stansbery, to recover 
the sum of $2,000 as commission for the sale of defendant’s 
2,400-acre ranch in Keith county, Nebraska. The action 
was based upon a letter or contract as follows: 

“948 Id. 3d Street, Long Beach, Cal. Feb. 12-18. 

“Mr. Hillyer, Sir: Received your letter in regard to 
selling the ranch, if you can find anybody who is willing to 
pay fourteen dollars per acre for the 24 hundred acres 
north of Lemoyne, you may sell it & I will give you two 
thousand dollars commission. Yours truly, W. P. Stans- 
bery.” 

In his petition plaintiff alleged, among other things, 
that he had accepted the terms of sale and commission as 
_ Set out in the above letter and proceeded to find a pur- 
_chaser for the ranch. He also alleged in his petition that 
the Boyd Land Company of Ogalalla, Nebraska, composed 
of R. W. Boyd and A. R. Thompson, exchanged lists of real 
estate held for sale by said parties, and had an oral agree- 
ment for the equal division of commissions earned on the 
sale of the land in the lists exchanged, and that said A. R. 
Thompson found a purchaser for defendant’s lands on or 
about. June 7, 1918, in the person of Frank Harris. The 
answer admitted the writing of the letter above set out, 
denied that there was any agreement between plaintiff and 
the Boyd Land Company, denied that defendant ever au- 
thorized plaintiff to employ said Boyd Land Company as 
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defendant’s agent, and denied that plaintiff ever procured 
a purchaser for defendant’s land, or was instrumental in 
the sale thereof, and otherwise denied generally the allega- 
tions of the petition. 

Trial was had to the court and jury, which resulted in 
a verdict and judgment in plaintiff’s favor for $1,500. De- 
fendant appeals, assigning as error that the verdict is con- 
trary to and is not supported by any evidence, and that it 
is contrary to the instructions of the court and to law. 

The errors assigned require an examination of the evi- 
dence, and in doing so we shall observe the settled rule in 
this state that on conflicting evidence the -verdict of a 
jury cannot be-set aside unless it is manifestly wrong, and 
that all reasonable inferences from the evidence are to be 
resolved in favor of the plaintiff. 

At the time of writing the letter on Fébruary 12, 1918, 
the defendant Stansbery was in Long Beach, California, 
where he remained until his return to Keith county, Ne- 
braska, about the first of April, 1918. It is stipulated that 
Harris Brothers, referred to in the testimony in the case, 
purchased the ranch from the defendant for $33,000, and 
there is no other purchaser referred to in the case. No 
question is made of the validity of the written contract, 
and the chief question is whether plaintiff procured the 
purchaser and thereby earned the commission. At the out- 
set it should be stated that A. R. Thompson testified that 
he wag the agent of the purchasers, and not of the owner. 
Defendant’s evidence tended to show that Charles Rich- 
ards, and not the plaintiff, procured the purchaser. 

Plaintiff himself testified that “along the first of June” 
(1918) he and A. R. Thompson went to Harris Brothers 
to show them defendant’s ranch, and were informed by 
Harris Brothers that they had seen the ranch and that it 
pleased them; that they thought it could be bought cheap- 
er, and that plaintiff told them he did not think it could; 
that Thompson said, “How about $12.50 per acre?” 
($30,000), and plaintiff then said that if they wanted to 
‘put up the money he would see defendant, but that he 
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knew it would not do any good; that Harris Brothers then 
gave Thompson a check ($500) for payment on the ranch, 
and that then he and Thompson started to see defendant 
and met him on the road; that, before they started, he 
had asked Harris Brothers if they could not buy it for 
$12.50 if they would give $14 ($33,600), and that Harris 
Brothers then held a conference,and said they would; that 
plaintiff and Thompson met defendant at the bridge, and 
plaintiff offered him the $500 check, and said to him, “Will 
you take $12.50 for your ranch this morning?” and that 
defendant answered, “No,” and then plaintiff said, “Well, 
you don’t have to. I can get $14 for it. I have sold it for 
$14;” that defendant replied that he did not have time 
then, but would meet them at Lemoyne at 2 o’clock and 
would talk deal then; that, just when plaintiff and Thomp- 
son got to Lemoyne, Frank Harris came and told them 
that defendant had been there and would not deal with 
plaintiff or Thompson; that plaintiff also saw defendant 
in Lemoyne that afternoon, and that defendant told plain- 
tiff that Charlie Richards had brought the purchaser there, 
and that plaintiff had not, and that defendant did not owe 
plaintiff anything and would not pay him anything. Plain- 
tiff further testified that neither he nor. Thompson had ever 
taken Harris Brothers to the land; that he had said to 
them that he would try to get them the ranch for $12.50 an 
acre, and that he had tried to do so; that he was then 
working for Harris Brothers “in a way.’? Nowhere in 
plaintifi’s testimony does he state or claim that he or any 
one for him ever had any conversation or communication 
with Harris Brothers at all about the land until the day 
“along the first of June” above referred to. Thompson’s 
testimony corroborates this, and the undisputed evidence | 
of the defendant shows that, before then, Charles Richards, 
defendant’s son-in-law, had taken the Harris Brothers and 
their wives to see the ranch and had introduced them to 
the defendant, Stansbery; that they were pleased with the 
ranch, and that the price was agreeable, and that the deal 
was hanging for a day or two only on the point of whether 
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the cash payment was to be $10,000 or $12,000. The activi- 
ties of Richards were the effective cause of producing the 
purchaser, aud the sale was practically completed before 
either plaintiff or Thompson ever said anything to Harris 
Brothers on the subject; and defendant offered to prove 
on the trial that he had paid Richards $1,200 as commis- 
sion for selling the place. . As plaintiff’s evidence showed 
that neither he nor any one for him effected the sale or 
even contributed to that result, he is entitled to no com- 
mission. Stewart v. Smith, 50 Neb. 631; Langhorst v. 
Coon, 538 Neb. 765; Higinbotham v. McKenzie, 88 Neb. 
323; Starbird v. McShane Timber Co., 94 Neb. 79; Good- 
win v. Haller, 97 Neb. 209; Hodgman v. Thomas, 37 Neb. 
568. 

There is another reason, that plaintiff cannot recover 
in this case. Plaintiff’s own testimony shows that, un- 
known to defendant, he was acting in the interest of the 
purchaser. It shows that, knowing that Harris Brothers 
would pay $14 an acre for the ranch, he tried to get the 
defendant to sell it to them for $12.50 an acre. This dual 
service is alone sufficient to, defeat plaintiff’s right to any’ 
commission or compensation. Campbell v.°’ Baxter, 41 
Neb. 729; Strawbridge v. Swan, 48 Neb. 781. Ag the 
evidence of plaintiff conclusively shows both that he did 

‘not procure the purchaser and that he was rendering doub- 
le service without the knowledge of his principal, he can- 
not recover in any event. 

We therefore recommend that tive judgment of the dis- 
trict court be reversed and the action dismissed. 

Per CuriAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the action dismissed, and this opinion is adopted by and 
made the opinion of the court. 

REVERSED AND DISMISSED. 
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In re Estates or WILLIAM A. STUCKEY. 
RoyaL 8. STUCKEY ET AL., APPELLANTS, V. WILLIAM A. 
Sruckey, Jz., APPELLEP. 


Fitep Fesruary 10, 1921. No. 21138. 


1. Wills: Unpurt INFLUENCE. An unequal distribution of property 
among the children of testator, of itself, raises no presumption 
of the exercise of undue influence. Undue influence, in order to 
invalidate a will, must be of such character as to destroy the free 
agency of the testator and substitute another person’s will for 
his own. 


2. Appeal: HarMLEss Error. A judgment will not be reversed be- 
cause of the exclusion of evidence, when it clearly appears that 
its exclusion, if error, was without prejudice to appellant. 


3. Rulings of the court on instructions to the jury approved. 


4. Evidence held sufficient to sustain the verdict. 


AppEAL from the district court for Fillmore county: 
RapeH D. Brown, Juper. Affirmed. 


Claude S. Wilson and John K. Waring, for appellants. 
Charles H. Sloan, F. W. Sloan and 7. J. Keenan, contra. 


Morrissey, ©. J. 

Appellants, Royal S. Stuckey and Lucy Virginia Bar- 
rett, filed objections in thé county court for Fillmore 
county to the probate of the last will and testament of their 
father, William A. Stuckey, Sr. Their objections were 
overruled and an appeal was taken to the district court. 
A number of objections to the probate of the will had orig- 
inally been made, but at the beginning of the trial in the 
district court counsel for contestants stated that contes- 
tant’s sole contention was that the will had been executed 
by testator while laboring under undue influence. On this 
narrow issue the cause was submitted to a jury, which 
returned a verdict in favor of proponent, and contestants © 


have appealed. 
105 Neb.—-41 
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The will was executed November 12, 1915. ‘estator 
died August 1, 1917, being 75 years of age at the time of 
his death. Throughout his life testator had been a strong, 
_robust man, and was a farmer by occupation. He had 
twice married. Contestants are the children of the first 
marriage, while proponent is the sole surviving child of 
the second marriage. When the will was drawn, each 
child was married and was maintaining a home separate 
and apart from the parents. Royal 8. Stuckey was about 
45 years of age, Mrs. Barrett was about 47, and proponent 
about 33. Testator was a man of large means for a nian in 
his occupation. He had given each of his children good 
school advantages, and had also given each property, the 
exact amount of which is not shown, but it was a consider- 
able amount, and the family, including the second wife 
and her step-children, had from the date of his second 
marriage until the time of his fatal sickness lived in ap- 
parent harmony. . 

In June, 1915, testator was suddenly stricken with bowel 
trouble. Miss Wessenburg, a trained nurse, was imme- 
diately engaged, and she took charge of the case and re- 
inained as the nurse in charge until his death. Following 
the bowel trouble other complications arose and he never 
was a well man after June, 1915. It is claimed by con- 
testants that testator’s mind was affected, and his power 
of resistance reduced by his suffering, and also by the 
brandy and opiates administered; that, while he was sick 
and suffering, his wife, taking advantage of his condition, 
coerced him into making the will, under the terms of which 
Royal 8. Stuckey received property of approximately the 
value of $43,000, Mrs. Barrett received property of ap- 
proximately the value of $46,000, proponent, William A. 
Stuckey, Jr., received property of approximately the value 
of $105,000, while the widow, proponent’s mother, re- 
ceived property of approximately the value of $52,000. As 
William A. Stuckey, Jv., was the only heir of his mother, 
who is now deceased, he and his mother were granted un- 
der the terms of the will $65,000 or $75,000 more than was 
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given to the contestants. This discrimination, it is claim- 
ed, was due to the importunities of the wife. Testimony 
was offered to show that before testator was stricken with 
his fatal sickness his wife had from time to time urged him 
to make a will, insisting that a man with “two families” 
and possessed of so much property ought to make provision 
for the disposition of the property after his death. It is 
said that while in good health he resisted her entreaties, 
but that after he was weakened by disease, and after she 
had alternately threatened and prayed, she overcame his 
better judgment. In support of this there is the testimony 
of witnesses who recite conversations they overheard be- 
tween Mr. and Mrs. Stuckey, and the testimony of a witness 
or two who saw Mrs. Stuckey at his bedside with the Bible 
open before her, and who say that she told testator that 
he could not expect repose in the life to come if he refused 
her request. On the other hand, the deposition of Mrs. 
Stuckey was taken, and she denied having exercised any 
undue influence upon her husband. She admitted having 
asked him if he left the “home place” to her son, but fur- 
ther than that she denied knowledge of the contents of the 
will. Itis not claimed that proponent exercised any undue 
influence. 

In order to fully appreciate the issues, it is necessary 
to consider still another question presented by this appeal. 
Irom the time Miss Wessenburg was called in attendance 
upon Mr. Stuckey she kept history sheets of the case. These 
sheets are so prepared that the nurse makes a record of the 
day and year, the hour of the day,the pulse, temperature, 
respiration, medicine administered, and entries of such 
general remarks ds to her seem warranted. Some time af- 
ter these history sheets were made, and when to the nurse 
they appeared to have no value, she put them into the 
stove, intending to destroy them, but there was no fire in 
the stove at the time and the history sheets were taken 
therefrom by one of the contestants, and delivered to con- 
testants’ attorney. The deposition of the nurse was taken 
on behalf of proponent, and contestants’ attorney appeared 
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and cross-examined her at length. He produced these his- 
tory sheets, which the witness identified as the ones she had 
made, and he cross-examined her in relation to the record 
thus made. She nowhere contradicted the history sheets, 
but in some instances explained the entries made. Counsel 
indulged the fullest latitude in the cross-examination. The 
history sheets were marked as an exhibit; but, in place of 
having this bundle of sheets attached to and made a part of 
‘the deposition and transmitted in the usual way to the clerk 
of the district court, counsel for contestants had it sealed 
in an envelope, properly marked so as to indentify it, and 
left it with the notary public, who kept the exhibit until: 
counsel was about to depart for Fillmore county to engage 
in the trial of this case, when the notary delivered this en- 
velope to him. He carried it to Fillmore county, and when 
proponent offered the deposition contestants offered this 
exhibit as part of the deposition. On objection by propo- 
nent it was excluded, and this ruling is now urged as 
error. The statute, section 7947, Rev. St. 1918, provides 
that a deposition “shall be sealed up and indorsed with 
the title of the cause and the name of the officer taking 
the same, and by him addressed and transmitted to the 
clerk of the court where the action or proceeding is pend- 
ing.” It also provides that it shall there remain under 
seal until opened by the clerk, by order of the court, or at 
the request of one of the parties or his attorney. Counsel 
for contestants maintain that this statute does not include 
an exhibit. He also says that, the exhibit having been 
properly indentified, he was free to offer it as independent 
evidence. , 

We prefer to dispose of the case on its merits, rather 
than on some technical rule of evidence, and, as these 
history sheets were made a part of contestants’ bill of ex- 
ceptions, we have examined them to ascertain if their 
exclusion militated against contestants... We fail to find 
anything in them that contradicts or discredits the testi- 
mony of Miss Wessenburg, or that strengthens the case of 
contestants. Early in testator’s sickness many opiates 
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were administered and some brandy, much diluted, was 
given. The witness was cross-examined in relation to this 
period and her testimony corresponds with the history 
sheets, July 23, 1915, after testator had been sick about 
one month, he executed a will. He underwent an operation 
shortly thereafter, and both prior to and shortly after the 
making of this will several opiates were administered. Ap- 
parently the operation brought him some temporary relief, 
for thereafter, until December, the history sheets show no 
opiates administered. The second will, the one in contro- 
versy, was executed November 12, 1916. The terms of the 
second will are, generally speaking, the same as those of 
the first will, except that contestants receive a slightly 
greater allowance, the widow is given a greater share of 
the personal property, and proponent receives a corre- 
svondingly lesser share under the second will than under 
the first, and some other minor changes were made, The 
will was witnessed by the nurse, Miss Wessenburg, by the 
cashier of a local bank, in which bank testator was a stock- 
holder, and by testator’s personal attorney.who drafted 
the second will. Each of these witnesses testified to testa- 
tor’s mental capacity and ability to execute the document, 
and he lived for many months after its execution. The 
mere inequality of the legacies is not sufficient, of itself, to 
raise a presumption of undue influence. The testimony 
offered does not show that the wife dictated the terms of 
the will, or in fact that she knew its terms. Judges may 
regret that a parent makes unequal disposition of his 
property among the natural objects of his bounty, but it is 
not always given to judges to know the reasons for the 
action taken, and, were courts to set aside wills because 
property was not distributed in equal shares, the statute 
which expressly confers the right to make bequests and 
devises by will would be nullified. 

There is one further matter presented in the brief, where 
it is argued that testator did not read the will, that it 
was not read in his presence, and that he did not know its 
contents. This is perhaps beside the real issue, but it is 
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just as well to dispose of it now. While there appears to 
be some basis for the argument in the brief, the testimony 
shows to the contrary. At any rate the testimony on this 
point is sufficient to sustain the verdict. 

A number of assignments deal with instructions, some 
given, others refused. These assignments have been con- 
sidered; but, when the whole charge given by the court 
to the jury is considered in the light of the issues raised 
and the evidence given, we find the record free from error, 
and the judgment is 

AFFIRMED. 


DeEan S. EFNER ET AL., APPELLANTS, V. FLORENCE E. 
REYNOLDS, APPELLEE. 


Frtep Fepruary 10, 1921. No. 21456. 


1. Partnership: Compensation. In commercial partnerships the right 
of a partner to compensation for individual services depends on 
contract, and in absence of an agreement for such compensation 
a claim therefor is tested by the laws governing partnerships. 

. In a commercial partnership engaged in a business 

with capital invested jointly by the partners, a managing partner 

is not entitled to a salary for individual services, or to an increase 
of authorized compensation, unless it is allowed by contract. 


3. H : Eprtors. The principle that compensation for in- 
dividual services of a partner depends on contract applies to a 
partner who edits and manages a newspaper. 


The law that a partner is only entitled to such 
compensation for individual services as is authorizel by contract 
applies to a managing partner while he is engaged in winding up 
partnership affairs. 


APPEAL from the district court for Kearney county: 
WiLuiam A. DILWoRTH, JUDGE. Reversed, with directions. 


C. P. Anderbery and J. H. Robb, for appellants. 
F. 1. Carrico and J. L. McPheely, contra 
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Rose, J. 

This is a suit in equity for a partnership accounting, for 
a judicial sale of partnership property and for a distribu- 
tion of the proceeds of the sale. The name of the firm is 
the Minden News Publishing Company and its business is 
the publication of a weekly newspaper, called “The Min- 
den News,” in connection with job-printing. There are 
three partners—Dean S. Efner and his wife, plaintiffs, 
and Florence IX. Reynolds, defendant. Plaintiffs reside in 
Long Beach, California. Defendant resides in Minden 
and is the editress of the Minden News and the manager of 
the partnership. The litigation grew out of a controversy 
over the claim of defendant for compensation for services. 
In her answer she joined plaintiffs in a demand for an 
accounting and for the closing of the partnership affairs. 
The material issues are the proportionate shares of the 
partners in the partnership property and defendant’s claim 
for compensation. On these issues the findings of the 
trial court were in favor of defendant. From a decree in 
her favor plaintiffs have appealed. 

The facts which determine the issues are shown without 
dispute. Dean S. Efner, plaintiff, was sole owner of the 
newspaper and job-printing plant March 1, 1908, when his 
investments therein were at least $3,800. At that time the 
enterprise was incorporated in the name it now bears and, 
ever since, its business has been conducted without inter- 
ruption or substantial change. Capital stock to the extent 
of $5,000 in shares of $100 each was issued. When Dean 
S. Efner and defendant were both experienced in the news- 
paper and job-printing business, when they were familiar 
with the plant, and when they were capable of entering 
into contracts, they mutually agreed that the actual value 
of the corporate property was $4,000, or $80 a share. On 
that basis Dean S. Efner became the owner of 36 shares, 
and thereafter his investment in the corporate property 
was $2,880. On the same basis defendant bought 14 shares 
of the stock, and thereafter her investment was $1,120. 
Dean S. Efner, therefore, owned 2,880/4,000, or 18/25, of 


648 NEBRASKA REPORTS. [ VoL. 105 


Efner v. Reynolds. 


the corporate property and defendant owned 1,120/4,000 
of it, or 7/25. Dean S. Efner became president and de- 
fendant became secretary of the corporation. By-laws 
fixed the salary of the president at $5 a week and that of 
the secretary at $20 a week. For seven years, during the 
entire existence of the corporation, defendant was mana- 
ger, and as such entered on the books of the corporation 
and paid the salaries mentioned. 

By mutual consent the corporation was dissolved March 
1, 1915, but the same business, with defendant as manager, 
was carried on as a partnership with the same property at 
the same place under the same name. The holders of the 
stock became partners with the proportionate shares of 
the capital invested unchanged. The partnership agrec- . 
ment was never reduced to formal articles, but in the firm 
name the salary of Dean 8. Efner, $5 a week, and the 
salary of defendant, $20 a week, were entered on the 
partnership books by defendant and paid by her the same 
as before. This practice was continued without interrup- 
tion from March 1, 1915, to April 21, 1919. Shortly after 
the partnership was tormed plaintiffs moved to Long 
Beach, California, and to them defendant reported regular- 
ly the condition of the partnership affairs as shown by the 
partnership books kept by her. Prior to April 21, 1919, 
she never made any complaint to her partners that her 
salary was too low. She never asked for nor demanded an 
increase and never intimated that she had charged the firm 
with any item for extra compensation. Plaintiffs had no 
knowledge of any purpose ou her part to claim an increase 
of salary, and never consented thereto, nor to any charge 
against the partnership therefor. 

Under date of April 21, 1919, however, defendant noti- 
fied Dean S. Efner by letter that she had kept a separate 
account of her salary and had charged the partnership 
$30 a week for 1915, 1916, and 1917, and $40 a week for 
1918. She also made a demand for this extra compensa- 
tion. Plaintiffs objected to any increase, and Dean S. 
Isfner in a letter to her denounced the charges ‘against th 
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partnership for extra compensation, or increase of salary, 
as unauthorized. An acrimonious controversy thus arose 
and this suit followed. In the meantime defendant has 
been in continuous control of the plant and is still manag- 
ing the partnership property and business the same as 
formerly. Defendant made no charges for extra compensa- 
tion in any partnership book, but testified that she made 
the charges on a book of her own. Plaintiffs knew nothing 
about this- book or its contents. At the trial defendant 
was permitted to prove the value of her services and it 
was thus shown that her charges for extra compensation 
were reasonable. The facts narrated are necessary deduc- 
tions from the evidence. 

In a commercial partnership the right of a partner to 
compensation for individual services depends on contract, 
and in absence of an agreement for such compensation a 
claim therefor is tested by the laws governing partnerships. 

In a commercial partnership engaged in a business with 
capital invested jointly by the partners, a managing part- 
ner is not entitled to a salary for his individual services, 
or to an increase of authorized compensation, unless it is 
allowed by contract. Williams v. Pedersen, 47 Wash. 472, 
and cases cited in note in 17 L. R. A. n. s. 394, and in note 
in L. R. A. 1917F, 575. The principle stated applies to a 
partner who edits and manages a newspaper. Pierce v. 
Scott, 37 Ark, 308. 

The rule that a partner is only entitled to such com- 
pensation for individual services as is authorized by con- 
tract applies to the services of a managing partner while 
he is engaged in winding up partnership affairs. See cases 
cited in note 1,17 L. R. A. n. s. 396, and in note in L. R. A. 
1917F, 576. _ 

Exceptions to these rules are sometimes recognized in 
law partnerships, where the profits depend on profession- 
al services of a personal nature, rather than on the income 
from investments of capital in partnership property, but 
there is nothing in the record in the present case to create 
au exception to general rules. 
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A managing partner in control of partnership property 
conducts his own business as well as that of the other part- 
ners. His advantage, his exposure to temptation in such 
a relation, and the duties of all partners toward the joint 
enterprise forbid compensation for personal services, or for 
the increase. of a salary formerly allowed, unless author- 
ized by contract. Elardships sometimes result from tlie en- 
forcement of these rules of law, but they are founded on 
the protection of property rights, business integrity, con- 
fidential relations, and the inducements to unite individual 
capital in a joint enterprise, and should not be relaxed in 
the present case. 

What, then, are the rights of the litigants? For a nuin- 
ber of years after the partnership was formed defendant, 
with the knowledge and the consent of the other partners, 
entered upon the books of the partnership and paid to her- 
self $20 a week and to Dean S. Efner $5 a week. These 
were the salaries fixed by the by-laws of the corporation. 
From the course of dealings among the partners with the 
assent of all, from the entries made by defendant on the 
partnership books in charging and paying items for sala- 
ries, from the regular reports sent by defendant to plain- 
tiffs, thus disclosing the partnership accounts, and from 
the acquiescence by all partners in what was done in these 
respects, with full knowledge of the facts, the law implies 
that the salaries fixed by the by-laws of the corporation 
were by contract adopted by the partners. There never 
was any agreement for any other compensation for the in- 
dividual services of a partner. Defendant’s only valid 
claim to compensation for personal services rests on this 
implied contract. From the same source Dean S. Efner 
has a similar claim. Ever since the controversy over the 
salary of defendant arose, she has been in continuous con- 
trol of the partnership property and business the same as 
before, and is managing the plant while the partnership 
affairs are being wound up. On the undisputed facts and 
the law applicable thereto, therefore, the implied agree- 
ment which allows defendant $20 a week and Dean S. 
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Efner $5 a week must be respected by both of them until 
the final decree stating the account and directing a judi- 
cial sale of the partnership property is rendered. Plain- 
tiffs’ proportionate share will be 18/25 and defendant’s 
7/25 of the net proceeds. In conformity with these find- 
ings of fact and conclusions of law the district court, on 
the record as it now stands, is directed to enter a decree. 
For that purpose the judgment below is reversed at the 
costs of defendant and the cause remanded for further pro- 
ceedings. : 2 
REVERSED, WITH DIRECTIONS. 


STATE, EX REL. Davip W. Cox ET AL., APPELLANTS, V. 
Frank D. MCILRAVY ET AL., APPELLEES, 


Firep Fresruary 10, 1921. No. 21255. 


1. Estoppel: MunicipaAL Corporations. The doctrine of cstoppel in 
pais has application to municipal corporations, ana city councils 
or public authorities will be estopped or not as justice and right 
may require. 

: ———. When the intervening railroad company acted in 
good faith under affirmative acts of the city council and made per- 
manent and expensive improvements, it would be inequitable and 
unjust to destroy the rights so acquired. Then, in that situation, 
the doctrine of equitable estoppel will be applied. 

3. Mandamus: Discretion. The issuance of a writ of mandamus 
is not a matter of strict legal right, but is discretionary with the 
court, 


:——-—. “While the courts, in the exercise of a sound discre- 
tion, will not issue the writ of mandamus, even to vindicate a 
technical right, where more harm than good will result throu;:h its 
interference with municipal administration, such considcrations 
are addressed to the trial court. Only in a clear case of abuse of 
discretion would the granting of a mandamus be reversed for sucli 
a cause.” Moores v. State, 71 Neb. 522. 


ApPraL from the district court for Johnson county: 
JoHN B. Raver, Juper. Affirmed. 
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W. T. Thompson, for appellants. 


Jesse L. Root, Byron Clark, L. GC. Chapman and 8. P. 
Dawidson, contra. 


ALDRICH, J. 

This is an action in mandamus commenced by one 
David W. Cox and wife against the city council of Te- 
cumseh and the Chicago, Burlington & Quincy Railroad 
Company, as intervener, to compel the removal of certain 
obstructions at certain street intersections. The city of 
Tecumseh is one of the second class with a population of 
between 2,000 and 3,000. Its streets run north and south 
and east and west. The railroad tracks and depot of de- 
fendant railroad company are located upon Webster 
street, which runs east and west. The depot is situated 
between Third and Fourth streets, which run north and 
south. Approximately 25 families live south of Web- 
ster street. The public schools are located north of Web- 
ster street. Sixth and Seventh streets, running north 
and south and crossing Webster street, have been closed 
for many years by reason of the tracks of the railroad 
company. 

On July 12, “1916, the city of Tecumseh undertook by 
ordinance to grant and convey to the defendant railroad 
company the intersections of Fourth and Fifth streets 
where they intersect with Webster street. Thereafter 
the defendant constructed coal chutes and extensive brick ~ 
unloading platforms in these intersections, completely 
obstructing public travel on Fourth street at its inter- 
section with Webster street, and obstructed all travel on 
Fifth street at its intersection with Webster street, ex- 
cept foot travel. 

This is an application for a writ of salaTUe: against 
the defendant city council of Tecumseh and the Chicago, 
Burlington & Quincy Railroad Company, intervener, ion 
we will hereafter denominate as defendants, and the 
relators as plaintiffs. Section 5141, Rev. St. 1913, pro- 
vides: “The city council or board of trustees shall have 
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the care, supervision and control of all public highways, 
bridges, streets, alleys, public squares and commons 
Within the city or village, and shall cause the same to 
be kept open and in repair, and free from nuisances.” 
The petition alleges that Fourth and Fifth streets in the 
city of Tecumseh are the principal streets, duly platted 
and dedicated to the public, and that the plaintiffs are 
citizens, property owners and taxpayers residing within 
this city. The defendants, as a reason or justification 
for their refusal to perform the duty enjoined upon them 
by section 5141, Rev. St. 1918, allege that the refusal is 
in accordance with the passage of ordinance No. 138, and 
a plea of estoppel. The defendant railroad bases its 
defense to plaintiffs’ cause of action upon ordinance No. — 
138, which is in words and figures as follows: 
“ORDINANCE NO. 188. 

“An Ordinance granting portions of Fourth and Fifth 
streets, where same intersect with Webster street, to the 
Chicago, Burlington & Quincy Railroad Company and 
their successors. 

“Be it Ordained by the Mayor and Council of the City 
of Tecumseh: Section 1. : That, whereas the Chicago, 
Burlington & Quincy Railroad Company have signified 
their intention and are about to erect a new depot in 
Tecumseh, and as a matter of safety for its patrons, and 
the necessity and convenience of said company, it be- 
comes necessary to change the present location of build- 
ings, tracks and yards, there is hereby granted to the 
Chicago, Burlington & Quincy Railroad Company, its 
successors and assigns, for railroad and depot grounds 
and purposes all that part of Fourth street between blocks 
41, 42, 60 and 61; also all that part of Fifth street be 
tween blocks 42, 43, 59 and 60, being that portion of 
ground where said Fourth and Fifth streets intersect with 
Webster street, heretofore vacated; this privilege is grant- 
ed in consideration that said railroad company will build 
and maintain between Third and Fourth streets on its 
property in or south of block 41, a modern depot at a 
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cost of approximately $20,000, and will further kcep said 
Fifth street open for travel and keep and maintain.a good 
sidewalk of brick or concrete over its property on said 
street for such purposes and will also keep open for 
travel with vehicles a strip of ground owned by said coin- 
pany, being described as the south 35 feet of the north 
half of the north half of blocks 60 and 61; and provided 
that, by the acceptance of the privileges hereby granted, 
the said railroad company agrees to save and keep the 
city of Tecumseh harmless from the payment of any costs, 
damages or expenses growing out of the exercise of the 
right hereby conferred in favor on any person whomso- 
_ ever. 

“This ordinance shall be in force after its passage, 
approval and publication according to law. 

“Presented and regularly passed under suspension of 
the rules on July 12, 1916. Published July 15, 1916. 

“(SEAL) >» W. H. Taylor, Mayor.- 

“Attest: W. J. Devenney, City Clerk.” 

After carefully looking through the law propositions 
as involved in appellants’ contentions and perusing with 
equal care the contentions of appellees, we are of the 
opinion that the propositions of law numbered 9 and 10 
of appellees’ brief are decisive of the issues in this case. 
We choose to decide the issues and determine the rights 
of the parties involved on the doctrine of estoppel, and 
show wherein it has application to issues herein, and 
show why the doctrine of mandamus does not apply in 
enforcing rights which are in substantial dispute or when 
a substantial doubt exists. Then it is true that a writ: 
of mandamus is only granted as a matter of sound judi- 
cial discretion. It is only a legal remedy based on equi- 
table principles. 

A city does not lose its rights in a public street by 
mere nonuser, but if there are other circumstances in 
connection with the case which are sufficient, together 
with the nonuser, to raise a presumption of abandonment, 
such rights are deemed to be lost. 


Or 
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The defendant entered into a contract by way of an 
ordinance to vacate, abandon and turn over to defendant 
railroad company certain of its streets, and alleges in 
consideration of which the defendant railroad company 
expended, approximately, $20,000 or $25,000 in building 
a new depot, coal chutes, ‘switches and approaches to 
its railroad grounds in the city of Tecumseh. The doc- 
trine of estoppel in pais is applicable to municipal cor- 
porations, and it is equally true that city councils or pub- 
lic authorities will be estopped or not as justice and right 
may require. There may be cases where to assert a 
public right would be an encouragement and promotion 
of fraud, but where a patty acting in good faith under 
affirmative acts of a city has made such expensive and 
permanent improvements that it would be highly inequi- 
table and unjust to destroy the rights so acquired, then 
the doctrine of equitable estoppel will be applied. People 
v. City of Rock Island, 215 IL. 488, 106 Am. St. Rep. 179. 

If the defendant railroad company acted in good faith 
under the affirmative acts of the city council and made 
many expensive and permanent improvements, it would be 
highly inequitable and unjust to destroy the rights ac- 
quired and entail a vast expenditure of time and money. 

Permanent improvements and great expenditures were 
made under and by virtue of the contract entered into 
between the public and defendant railroad company, 
which would not have been made but for the positive ac- 
tion of the city and its officials, and to compel the aban- 
donment of the premises for use as depot grounds would 
be contrary to natural justice. The relators cannot de- 
mand the writ of mandamus in this case as an absolute 
right, but it is granted or withheld in the exercise of 
sound judicial discretion, in view of all the facts and 
circumstances. The relators are citizens of this com- 
munity. Therefore their inconvenience or annoyance is 
no different from that of the rest of the community. They 
suffer no greater inconvenience possibly than the rest of 
the public, and to receive the benefit of an organized 
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city government oue may occasionally be obliged to fore- 
go some niinor right or inconvenience to the great and 
general benefit of the entire community. The doctrine of 
cost and compensation applies to the citizenship of a 
city or common community. It is the general doctrine 
that every cost and privation has its compensation. So 
in building these buildings and constructing these 
grounds there is a general compensation for every cost 
. and a blessing and convenience for every inconvenience 
or aunoyance that might incidentally result. This depot 
and grounds are a matter of civic pride to the citizens of 
_. the city of Tecumseh and should not be marred by reason 
of the slight inconvenience to 25 of its families. It is 
a circumstance properly to be considered by the court in 
the exercise of its discretion. 

We think the trial judge in rendering his decision act- 
ed justly and equitably in behalf of all parties concerned 
and conferred a lasting benefit upon a thrifty and prosper- 
ous city. This in substance states the general doctrine of 
the law of equitable estoppel. It steps in and overrides 
the more or less harsh legal remedy of the writ of man- 
damus. These plaintiffs in their acquiescence purport know- 
ledge and assent to what happened. 

It has been suggested that this ordinance may invoke 
the question of ultra vires. This question or any defects 
that might be mentioned by virtue of the ordinance are 
not involved in this case. All this agreement amounts 
to is that it creates a contract between the defendant, 
the city of Tecumseh, and the intervening railroad com- 
pany. It was a just and equitable contract, because all the 
people participated in its benefits and advantages, and as 
a result the defendant city received the benefits and con- 
veniences of a splendid new depot and all accouterments 
pertaining to it. To order the intersections of some of 
the streets and alleys involved in this new structure to 
be vacated and abandoned by the defendant railroad com- 
pany would be an act of bad faith. The defendants had 
a right to enter into the contract which they did and 
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which the city got the benefit of. This doctrine has been 
announced in substance by this court in State v. Wallichs, 
12 Neb. 234. ‘ 

After receiving the benefit of this expensive permanent 
improvement, it seems to us the city should be estopped . 
from nullifying it by destroying its usefulness for the 
benefit of a few families. The doctrine of estoppel affords 
a complete and adequate remedy to the issues presented. 
State v. Stearns, 11 Neb. 104. It may be said in this 
connection that a writ of mandamus is not a writ of right. 

The doctrine of estoppel in puis is applicable, and simply 
used to promote justice, equity and fair dealing between 
the parties involved. It resolves itself into a question of 
justice and equity to prohibit fraud and inequity, and asa 
general rule, when equitable estopple is once established by 
the evidence or the facts in a case, it operates as effective- 
ly as a deed ov a record. It is the law that estoppel is com- 
mensurate with the thing represented and operates to put 
the party entitled to its benefits in the same position as if 
the thing represented were true. It is a fundamental part of 
the doctrine of equitable estoppel that the estoppel extends 
only so far as may be necessary to proiect from toss the par- 
ty entitled to assail it. The estoppel can neither be extended 
beyond nor cut below the natural reasonableness of the 
representation. Asa general rule the doctrine of equitable 
estoppel applies to rights and liabilities under contracts. 

The history of the railroad and its occupancy in the city 
of Tecumseh shows that a writ of mandamus at the suit 
of a private relator suing as a citizen was properly denied 
by the court in the exercise of its discretion. People v. 
City of Rock Island, 216 Ill. 488. Mandamus is a discre- 
tionary writ, and will only be allowed in furtherance of 
justice upon a proper showing. Donahue v. State, T0 Neb. 
72; Moores u. State, 71 Neb. 522; State v. Hendee, 74 Neb. 
847. The writ of mandamus in this instance is not a mere 
writ of right. It is a legal remedy granted along equitable 
principles. We must conclude from this entire discussion 


that mandamus only will be esorted to under conditions of 
105 Neb.—42 
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necessity or exceptional circumstances. We do not be- 
lieve that the court in exercising its discretion in refusing 
this writ did anything other than justice, and substantially 
served a worthy, popular demand of the overwhelming 
majority of the city of Tecumseh. 

There are many other propositions of law earnestly 
mentioned and discussed by the parties to this action, 
but we believe we have made it plain that in upholding the 
finding of the lower court we have rendered to the citizens 
of the city of Tecumseh and invaluable and beneficent serv- 
ice, and therefore it is our duty, and in accordance with 
the doctrine of equitable estoppel, to do substantial and 
plain justice to the greatest good according to the greatest 
number. The jndgment of the lower court is 

AFFIRMED. 

Lerton, J., not sitting. ' 


DEWwnY BARRETT, APPELLANT, V. ALAMITO DAIRY COMPANY, 
APPELLEE. 


Fitep FEBRUARY 10, 1921. No. 21043. 


1. Municipal Corporations: Street InrERSEcTIONS: LAW oF THE Roap, 
In the absence of some regulation to the contrary, the rule of 
the road with respect to vehicles approaching a street crossing 
at intersecting points is that the first to enter upon the crossing 
has the right of way. 


2. : : . In such case, the law of the road does not 
require that a wagon should stop and allow an automobile to 
pass in front simply because it is a faster-moving vehicle. 


: : . In such case, the law requires of both 
users of the street intersection the exercise of reasonable and . 
ordinary care. 


eo 


£ Where a wagon-driver, having the right 
of way, has entered upon a crossing at a street intersection, he 
may assume that the driver of an automobile approaching the 
crossing at right angles will not negligently operate the car so 
as to place the occupants in danger of a collision; and he may 
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safely act upon this assumption until a situation is presented 
which, to the mind of a reasonable person, places the occupants 
of the car in a position of peril. It then becomes the duty of 
the wagon-driver to exercise every reasonable precaution to avoid 
injury. 


: Cortision: Last CLEAR CHaNceE. Evidence examined, and 
held not to present a case for the application of the “last clear 
chance” doctrine. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Anson H. Bigelow, for appellant. 
Raymond T. Coffey, contra. 


Day, J. 

Dewey Barrett, a minor, by his next friend, brought thig 
action against the defendant to recover damages for person- 
al injuries received by him in a collision between an auto- 
mobile in which he was riding and a milk wagon driven 
by an employee of.the defendant. His cause of action 
' is based upon the alleged negligence of the defendant. At 
the close of the plaintiff’s testimony the trial court, on 
motion of the defendant, directed a verdict in its favor, 
and dismissed the plaintiff’s action. The plaintiff has 
appealed. . 

Counsel for plaintiff correctly, we think, states that the 
main question to be determined is whether the facts present 
a case to be submitted to the jury under the doctrine of 
the last cleav chance. This involves an examination of 
the evidence. 

The record shows that Twenty-fourth street in the city 
of Omaha extends north and south, and is intersected at 
right angles by K street. Both streets are paved. From 
curb to curb, Twenty-fourth street is 60 feet wide and 
K street 44 feet wide. Between the curbs and the lot line 
of the respective streets is a sidewalk space of 18 feet and 
6 inches. On July 23, 1916, at about 2 a. m., an employee 
of the defendant, driving a team of horses attached to one 
of defendant’s milk wagons, was proceeding eastward 
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npon K street, driving slowly upon the right-hand side 
of the street. The team was walking slowly, and did not 
accelerate or slacken its speed in attempting to cross the 
intersection. On the morning in question the plaintiff, 
a boy of about 18 years of age, in company with one Sidney 
Miller, about one year older, were riding in a Moline-Knight 
touring car. These young men had been out riding, the 
plaintiff paying in part at least for the gasoline. The car 
was being driven by Miller. The plaintiff was sitting on 
Miller’s right on the the front seat, resting his right arm 
on the top edge of the front door. As the car approached 
K street, proceeding south on the right-hand side of the 
street, a man was seen by the driver of the car crossing 
Twenty-fourth street from the west side, some 15 feet north 
of the usual crossing pace. To avoid injury to the pedestri- 
an, the driver of the car swung it to the right over near the 
west curb of Twenty-fourth street. At this juncture 
the driver of the car gave a hasty glance back to see wheth- 
er he had cleared the man. The car was then running 
at about 20 miles an hour. While the driver was in the ' 
position of glancing back, the plaintiff gave an exclama- 
tion, “Look out,” and at the same time grabbed the wheel 
and gave the car a turn to the left. The driver of the car 
looked -up, and, for the first time, saw the team about 
45, feet away just entering K street. In describing what 
then occurred the driver of the car says: “I gave the 
wheel an additional turn to the left; * * * I speeded 
up to get across before the wagon would be out far enough 
to reach me.” He says he did not have time to stop; that the 
car was running 20 miles an hour. The plaintiff’s esti- 
mate of the speed of the car was about 18 miles an hour. 
In attempting to swing around in front of the wagon, and 
just as the car was passing in front of the horses’ heads, the 
wagon driver suddenly reined them in, causing the wagon 
tongue to be elevated in such a manner that it escaped 
the front end of the car, but caught plaintiff’s right arm, 
injuring it so badly that amputation was necessary. The 
point of collision, as fixed by the witnesses, was on the 
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south side of the intersection, and about 17 feet east of 
the west curb line of Twenty- -fourth street. The driver 
of the wagon saw the lights of the car as his team was 
crossing the gutter line about along the west curb line of 
Twenty-fourth street. 

Do the facts, as above outlined, present a case for the 
application of the “last clear chance” doctrine? We are 
of the opinion that they do not. That rule of law is based 
upon the idea that, where a person is placed in a position — 
of danger, whether negligently or not, and where such 
peril is known to another, or where the situation and 
surroundings are such that he onght to have known of 
the danger, it then becomes the duty of the latter person 
to exercise every reasonable precaution to avoid injury to 
the party so in peril, and the failure to do so is actionable 
negligence. Johnston v. Delano, 100 Neb. 192. 

Under the rule of the road, the defendants driver 
having first entered upon the intersection of the two 
streets, in the absence of some regulation to the contrary, 
had the right of way. In the use of the street he was of 

‘course bound to exercise ordinary care, but he was not 
obliged to stop or slacken his speed simply because an 
automobile was approaching at right angles at a rapid 
rate of speed. He was not bound to anticipate that the 
driver of the car would do some negligent act and thus 
expose the occupants of the car to danger. Under the 
circumstances then present, he had the right to presume 
that the driver of the car would stop, or turn to the left 
into K street, or if, he attempted to pass in front that he 
would swing out far enough to the left to clear the wagon, 
especially in view of the faet that there was a clear space 
in front of approximately 43 feet between the point of col- 
lision and the east curb line of Twenty-fourth street. The 
wagon-driver had the right to act on this assumption until 
a situation was presented which would suggest to a 
reasonable person that the occupants of the car were 
being placed in a position of danger. It then became the 
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duty of the wagon-driver to exercise all reasonable pre- 
caution to avoid a collision. 

For cases sustaining the propositions discussed, see: 
Rupp v. Keebler, 175 Tl. App. 619; Llgin Dairy Co. v. 
Shepherd, 183 Ind. 466; Jahn & Co. v. Paynter, 99 Wash. 
614; Brown v. Chambers, 65 Pa. Super. Ct. 373; Know v. 
North Jersey Street R. Co., 70 N. J. Law, 347; Lawrence 
v. Goodwill, 186 Pac. (Cal. App.) 781. 

As we view the testimony, the period of time elapsing 
between the time the occupants of the car were placed in 
a position of danger and the instant of the collision was 
so brief as to be scarcely appreciable. The driver of the 
car estimated his speed at 20 miles an hour, which would be 
approximately 2914 feet a second. The plaintiff’s estimate 
of the speed was 18 miles an hour, or approximately 26 
feet a second. There is no testimony as to the speed of 
the milk wagon except that the horses were walking slowly. 
We can, however, take judicial notice that under the facts 
shown the wagon was not proceeding in excess of 5 miles 
an hour, in all probability less. It seems entirely safe 
to say that the car was moving four times as fast as the: 
team. This relative speed would indicate that, when the 
driver of the car saw the team 45 feet away, the team was 
well into the street and approximately 7 feet from the point 
of collision. The car would cover this distance in about 
114 seconds. At this distance there was nothing in the 
situation to suggest that the occupants of the car were 
being placed in a position of peril. Not until the driver 
of the car drove directly in front of the team, or was so 
close that it was apparent that he intended to do so, were 
the occupants of the car in a position of peril. 

Under all of the circumstances it is quite apparent to 
us that the danger did not arise until almost the instant of 
the collision. It was so small a fraction of time that there 
was no reasonable opportunity of avoiding the collision af- 
‘ter the occupants of the car were in a place of danger. In 
view of all of the circumstances we are convinced that 
reasonable ininds could not say that the wagon-driver 
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was negligent in not sooner anticipating the danger of a 
collision. o% 

We find no error in the ruling of the trial court, and the 
judginent is 


AFFIRMED, 


oO 


MAry RUGS, APPELLEE, V. ALBERT RUHS, APPELLANT. 
Fitep Ferruary 10, 1921. No. 21147. 


1. Husband and Wife: ALIENATION or Arrections: Instructions. In 
an action for damages by a wife against her father-in-law for 
alienating the affections of her husband, it is not error to fail to 
instruct the jury that parental advice, honestly given, without 
malice, and with the intention of benefiting the son, is a defense, 
when parental advice is not pleaded as a defense nor proved on 
the trial. ; 

2. Instructions which, when construed as a whole, correctly state the 
law, and are not misleading, will be held sufficient, even though 
a single paragraph thereof standing alone may not be entirely 
accurate. 

3. Evidence examined, the substance of which is set out in the opinion 
and held sufficient to support the verdict. 


AppeaL from the district court for Franklin county : 
Harry 8. DuNGAN, JUDGE. A firmed. 


C. R. Stasenka and A. HT : Byrum, for appellant. 
W. P. Cowan and W. H. Miller, contra. 


Day, J. 

The plaintiff recovered a judgment for $8,000 against 
the defendant, her father-in-law, in an action for damages 
for alienating the affections of the plaintiff’s husband, 
Ernest Ruhs. Defendant has appealed. 

The petition is in the usual form of such actions, and 
charges in substance that, soon after the marriage of the 
plaintiff and Ernest Ruhs, the defendant, with the inten- 
tion of causing a separation between the plaintiff and her 
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husband, knowingly and falsely upon various occasions 
represented to the suid Ernest Ruhs that the plaintiff had 
been guilty of illicit conduct with other men; that by his 
oft-repeated reference to the misconduct of the plaintiff 
he finally induced the said Ernest Ruhs to abandon the 
plaintiff and to commence an action for divorce against 
her, alleging adultery as a ground therefor. The petition 
avers that, prior to the unwarranted interference of the 
defendant, the plaintiff enjoyed the love, confidence and 
respect of her husband, and that he provided a suitable 
home and maintenance for herself and two children, the 
issue of the marriage. The answer is a general denial. 

A. number of errors are relied upon as a basis for a re- 
versal of the judgment, the principal ones of which will 
be noted. The principal error assigned is that the evidence 
does not support the verdict. We cannot, within the limits 
which should be given to an opinion, review the entire 
testimony, and must content ourselves with a very brief 
summary of the outstanding facts. At the outset we 
may say that there was a flat contradiction between the 
plaintiff’s and defendant’s testimony upon every material 
fact. 

On behalf of the plaintiff the testimony tended te show 
that plaintiff and Ernest Ruhs were married on February 
6, 1909, and that immediately thereafter the young couple 
commenced living on a farm belonging to the defendant, 
the son working the farm on shares; that defendant and 
his wife were often at the home of the young people; 
that soon after the marriage the defendant stated to the 
plaintiff, in the presence of her husband, that the plaintiff 
was in “trouble” by another man, and later, when the 
child was born, stated that he did not want his son to 
support other men’s kids; that defendant persisted in 
telling that she was with child before her marriage, not- 
withstanding the child was born more than i0 months 
after the marriage; that after living for about-six years 
on the farm, during which time two children were born, the 
plaintiff and her husband removed to Stanton county, and 
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later to Norfolk, Nebraska, where the plaintiff’s husband 
secured employment on the railroad; that plaintiff and her 
husband lived happily together and that the husband . 
provided suitable maintenance for the plaintiff and her 
children and had a genuine affection and regard for them ; 
that, with the consent of her husband, the plaintiff and her 
children made a trip to Franklin county to vist her rela- 
tives and friends, the husband securing round-trip trans- 
portation for them; that at the instance of her husband éhe 
plaintiff and the children visited the defendant’s family; 
that while in Franklin county she also visited the family of 
Jurgen’s, a son-in-law of the defendant; that while the 
plaintiff was at Jurgen’s the defendant, in company with 
another son-in-law, went to Norfolk and told his son, Ern- 
est, that it was rumored that the plaintiff was carrying on 
with other men. The testimony with respect to what the de- 
fendant told his son is brought out on the examination of 
the defendant, his son, and his son-in-law. In this behalf 
the defendant says: I went up after him and “told him 
what was the reports that was going on around here, 
and I wanted him to come out and investigate for him- 
self;” that she was going around with other men; I went 
up and told him, but did. not assume to advise him in 
any way. : 

Ernest Ruhs’ testimony in behalf of the defendant stated 
that at the time his wife left she expected to return, and 
that the relationship between them was pleasant. He 
stated: My father “told me about this trouble.” He asked 
me if “we were parted or divorced, and it just liked to 
knock me down at first.” He said: “You can come up here 
and look the thing over for yourself.” George Grotfeld was 
present, and “he said the same thing, that I didn’t have 
to take their word for it at all; that I could come over here 
and see for myself.” 

On the same day the parties started from Norfolk. Ar- 
riving at Kearney they at once took an automobile for 
Hildreth, arriving there in the evening. They then drove 
to the home of Henry Wessel, an uncle of plaintiff, where 
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the plaintiff’s husband was told of anae was Fepeited to 
be going on. They then drove to Bloomington, the county- 
seat of Franklin county, Wessel accompanying the de- 
fendant and his son. Arriving there at 2 o’clock in the 
morning, they called at the sheriff’s house. The sheriff 
said he first talked with the son; that later the defendant 
came up on the porch and stated that plaintitt had been 
running around with that Louis Vannier late of nights; 
that they planned to take the train the next morning early, 
and that they wanted to arrest her before they got “out on 
the early morning train. The sheriff stated that he did 
not want to go without a complaint, but finally told Al- 
bert, the defendant, that, “I would go if he would file a 
complaint after I got them,” and he said he would file a 
criminal complaint against them. The parties then went 
to the house of Vannier and took him into custody, and 
from there drove to Jurgen’s, where the plaintiff was 
staying, arriving there just at sunrise. The sheriff called 
the plaintiff out and told her what his errand was, The 
plaintiff saw her husband out near the car, and called 
him to come to her, and he replied: “I am done with 
you.” The parties were taken to town and released from 
custody late in the afternoon of the same day. A few 
weeks later the plaintiff’s husband commenced an action 
for divorce, charging the plaintiff with adultery. 

The defendant denied practically all of the charges 
made. against him. He admitted going to Norfolk and 
telling his son of the rumors of his wife’s conduct. He 
denied having anything to do with the arrest of the plain- 
tiff, except that he was along as the driver of the car, 
and that the action taken by his son was upon the son °s 
own initiative; that the son got the information upon 
which he acted from Wessel. 

Under this state of the record it seems to us that the 
question presented was one for the jury to pass upon, 
and that the evidence and the fair inferences therefrom 
are sufficient to support the verdict. 
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Complaint is made of the giving of the instruction No. 
4, which reads as follows: 

“The court instructs you, gentlemen of the jury, that 
if you find from the evidence that Ernest Ruhs has aban- 
doned the plaintiff, his wife, and you find that the con- 
duct of the defendant, Albert Ruhs, was the controlling 
cause which induced Ernest Ruhs, plaintiff’s husband, to 
leave the plaintiff, and if you are satisfied from the evi- 
dence that but for the conduct of the defendant Ernest 
Ruhs would not have left the plaintiff, his wife, then the 
plaintiff is entitled to recover in this action, although you 
may find from the evidence that there might have been 
causes contributing to the same result.” 

The argument is made that the instruction is mislead- 
ing, in that it fails to state that the facts to be found by 
the jury must be established by a “preponderance of the 
evidence.” Were this the only instruction given, it might 
well be subject to the criticism directed against it. But 
it is well established that in passing upon the correctness 
of instructions they must be considered, as a whole, and 
if, when so considered, the law is correctly stated it is 
all that is required, 

By another instruction the jury were told that before 
the plaintiff “would be entitled to recover a verdict at 
your hands, she must convince you by a preponderance 
of the evidence of the truth of the material allegations 
of her petition,” and among the material allegations to 
be found by the jury was: “That the defendant, Albert 
Ruhs, charged the plaintiff in the presence of her husband 
with being a bad woman, and having improper relations 
with other men, and by such charges induced Ernest 
Ruhs, the husband of plaintiff, to abandon her and her 
said children and to apply for a divorce.” Considering 
the instructions as a whole, we do not believe the jury 
were misled in the matter complained of. We have ex- 
amined the whole charge, and it is as favorable to the 
defendant as he had the right to ask. 
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It is argued that there is no proof that Ernest Ruhs 
has abandoned the plaintiff. We are unable to agree 
with this contention. His first words in response to 
her appeal for help at the time the sheriff was placing her 
under arrest, “I am done with you,” followed by action 
for divorce and his failure to voluntarily contribute to 
her support is sufficient proof of abandonment. 

But it is urged that the court erred in failing to in- 
corporate in its instructions the idea that it was the 
privilege of the father to in good faith advise his son 
with respect to his domestic happiness—citing J/elcher 
v. Melcher, 102 Neb. 790, and Trumbull v. Trumbull, 71 
Neb. 186. Undoubtedly it is a good defense on the part 
of a parent or guardian, in an action of this nature, to 
show that advice given was with honest motives and a 
sincere belief that it was for the moral and social welfare 
of the child, or ward; but, to be available, both the 
relationship as well as the. good motives must be pleaded 
as a defense. In Rath v. Rath, 2 Neb. (Unof.) 600, it is 
said: “In an action by a wife, against her father-in-law 
for alienating the affections of her husband and causing 
-him to abandon her, parental advice, honestly given, with- 
out malice, and with the intention of benefiting the son, 
is a defense; but, where such advice is not pleaded nor 
proven at the trial, the court did not err in refusing to 
give instructions based on that theory.” To the same 
effect, Harvey v. Harvey, 75 Neb. 557. In the case at 
bar the plea was a general denial, and the defendant’s 
proof tended to show that he took no part in influencing 
his son in the action taken by him. 

Numerous errors are complained of in the ruling of the 
court in limiting the cross-examination on the part of the 
defendant. In some of the instances related we are in- 
clined to the view that the line was too tightly drawn; 
on the other hand, we do not believe there was any sub- 
stantial error to the prejudice of the defendant’s rights 
in the rulings of the court. 
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It is argued that the plaintiff has not sustained her 
case by the preponderance of the testimony. It is quite 
true that on some of the material matters the plaintiff 
stands alone against the denial of her father-in-law, her 
mother-in-law, and her husband; but it nust be remem- 
bered that preponderance of the testimony does not neces- 
sarily mean the greater number of witnesses testifying to 
a given statement of facts, but rather to the weight of 
the evidence; that which, upon the whole, produces the 
stronger impression upon the mind of the trier of fact, 
and is more convincing as to its truth when weighed 
against the evidence in opposition thereto, 

Other errors are discussed in the brief, which need 
not be considered further than to say that they have been 
examined and in our view are not sufficient to a reversal 
of the case. : 

There is no prejudicial error in the record which we 
have been able to discover. The judgment is therefore 

AFFIRMED. 


Mary J. DReEssLER, APPELLANT, V. COMMONWEALTH LIFE 
INSURANCE COMPANY, APPELLEE, 


Fitep Feprvuaky 10, 1921. No. 21217. 


1. Insurance: NoNPAYMENT oF PREMIUMS: ForFEITURE. Where the 
terms of a life insurance contract provide that, upon failure of the 
insured to pay the stipulated premium on a day named, the “policy 
shall be ipso facto null and void and all premiums forfeited to the 
company, except as herein provided,” such provision is not illegal 
or against public policy, and, there being no condition creating a 
waiver or estoppel, the contract will be enforced as made. 

In such case, the failure to make the 

payments as provided in the contract works a forfeiture. 

: Notice, In such case, no noice or declara- 

tion of forfeiture is necessary on the part of the insurer, in the 

absence of a statute requiring such notice, or some stipulation in 
the contract that notice should be given. 
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APPEAL from the district court for Douglas county: 
WILLIS G. Srars, Juver. Affirmed. 


Wymer Dressler, for appellant. 
T. W. Blackburn and Clark O’Hanlon, contra. 


Day, J. 

This action is based upon a policy of insurance upon 
the life of Samuel H. Dressler, in which the plaintiff 
is named as beneficiary. The case was tried to the court 
upon an agreed statement of facts, a jury being waived 
by the parties. The court found the issues in favor of 
the defendant and entered a judgment of dismissal. 

The record shuws that on July 8, 1914, the defendant 
issued its policy of insurance upon the life of Samuel H. 
Dressler, in which his mother, the plaintiff herein, was 
named as beneficiary. At the time the policy was issued, 
the premium for the first year was paid, but the second 
premium, due and payable by the terms of the policy on 
July 8, 1915, was never paid. By the terms of the policy, 
the payment of the first premium automatically extended 
the insurance for a period of two months beyond July 8, 
1915. The insured came to his death by drowning on 
July 2, 1916. The ultimate question to be determined is 
whether the life insurance contract was in force at the 
time of the death of the insured. 

The policy contained a stipulation as follows: “If 
any premium is not paid when due, this policy shall be 
ipso facto null and void and all premiums forfeited to 
the company, except as herein provided.” The exception 
referred to by the proviso, in so far as it relates to policies 
upon which but one premium has been paid, relates to 
the automatic extension of the insurance for a period of 
two months beyond the expiration of the first year’s in- 
surance. This proviso does not aid the plaintiff in any 
way, for it will be noted that the insured came to his 
death some months after the period of automatic exten- 
sion of the policy had elapsed. , 
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While it is undoubtedly the rule in this state that for- 
feitures are looked upon with ill favor by the court, and 
that when an insurance contract is susceptible of two 
constructions, one of which will work a forfeiture and the 
other will not, the court will incline to adopt the con- 
struction which will prevent a forfeiture. Still, it is 
equally well established that, when there is no uncertain- 
ty as to the meaning of an insurance contract, and the 
same is legal and not against public policy, and when 
there is no situation presented which would create a 
waiver of its terms or work an estoppel: it will be en- 
forced as made. 

In the case of Haas v. Mutual Life Ins. Co., 84 Neb. 
682, it was said: “A clause stipulating for the forfeiture 
of a contract should not be aided or given effect by con- 
struction in a case where the plain meaning of the lan- 
gauge used does not require it.’ See, also, Jensen v. 
Palatine Ins. Co., 81 Neb. 523. 

By plain and unmistakable terms the policy provided 
that the failure to pay the premium on the day appointed 
should work a forfeiture. The parties had the right 
to make such a contract; it is not illegal or against pub- 
lic policy; there is no situation suggested which could 
be regarded as a waiver of its time or to create an es- 
toppel. Under such circumstances it is the plain duty 
of the courts to enforce the contract as made. 

In Rye v. New York Life Ins. Co., 88 Neb. 707, the 
policy under consideration contained a clause of similar 
import to the case at bar. It was said: “When there is 
no uncertainty as to the meaning of an insurance con- 
tract, and the same is legal and not against public policy, 
it will be enforced as made.” To the same general effect 
see: Sharpe v. New York Life Ins. Co., & Neb. (Unof.) 
278; Rustin v. Aitna Life Ins. Co., 98 Neb. 426; Bogue 
v. New York Life Ins. Co., 103 Neb. 568; Iowa Life Ins. 
Co. v. Lewis, 187 U. S. 385. > 

2 Joyce, Law of Insurance (2 ed.) sec. 1103, states 
the rule, which is supported by numerous authorities, as 
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follows: “If the policy provides that the premium shall 
be paid on or before a stipulated day or the policy shall 
become forfeited and void, or that the company shall be 
released from all liability, time becomes of the very es- 
sence of the contract, and a failure to pay as agreed de- 
termines the contract, unless there be a waiver or estop- 
pel.” 

But it is urged that there can be no forfeiture of the 
contract for a failure to pay the premium, without some 
affirmative action taken by the company declaring a for- 
. feiture. Cases are readily to be found in which the neces- 
sity of action on the part of the company, as a condition 
precedent to the right to claim a forfeiture, is considered. 
In some of the states notice of an intention to claim a 
forfeiture is required by statute. Some of the contracts 
specifically require that notice to the insurer of intended 
forfeiture shall be given. The generally accepted rule is 
that, in the absence of a statute requiring notice to the 
insured, or some stipulation in the contract requiring it, © 
no notice or declaration of forfeiture is required where 
the policy stipulates for forfeiture for nonpayment of 
premium. 2 Joyce, Law of Insurance (2d ed.) sec. 1106; 
Ohio Farmers Ins. Co. v. Wilson, 70 Ohio St. 354; Knights 
of Columbus v. Burroughs, 107 Va. 671, 17 L. R. A. n. gs. 
246. 

We find no error in the ruling of the trial court, and 
its judgment is , 

AFFIRMED. 


STATE OF NEBRASKA V. WILLIAM G. CROUNSRE. 
-Fitep Fesruary 10, 1921. No. 21695. 


Master and Servant: Statute RecuLatina Hours or Laspor: NEWSPAPER 
Company. A newspaper publishing company, engaged exclusively 
in printing and publishing a daily newspaper, though it employs 
machinery and mechanical labor in its operation, is not a manu- 
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facturing nor a mechanical establishment, as such terms are used 
in the statute regulating the hours of labor for women, Laws 1919, 
ch. 190, tit. 4, art. II, sec. 5. 


Error to the district court for Douglas county: Lure 
_S. Esrecte, Junge. Haception overruled. 


Clarence A. Davis, Attorney General, Mason Wheeler 
and A. V. Shotwell, for plaintiff in error. 


Stout, Rose, Wells & Martin, contra. 


FLANSBURG, J. 

Defendant, as superintendent of employees of the World 
Publishing Company, was charged with a violation of 
the statute prohibiting the employment of women in 
“manufacturing, mechanical or mercantile establish- 
ments” for more than nine hours a day or in the night- 
time after 10 p. m. (Laws 1919, ch. 190, tit. 4, art. IT, sec.5). 
The complaint filed alleged that the World Publishing 
Company was a “manufacturing, mechanical or mercan- 
tile establishment.” The case was tried upon a stipula- 
tion of facts, by which it is shown that the said company 
is a corporation engaged exclusively in publishing and 
printing a daily newspaper, with morning, evening and 
Sunday editions, and that the corporation «loes no job 
printing or contract work of any kind; that eight women 
are employed in the mailing room, and they affix the 
names of subscribers to newspapers by means of a device 
which moistetis a printed name slip, detaches it from a 
roll, and glues it to the particular paper in question. 
These women were employed after 10 o’clock p. m. and 

before 6 o’clock a. m., which, if the company is found to 
be within the provisions of the act, is a time when such 
employment is prohibited. The district court found that 
the company was not within the act and dismissed the 
case. To this ruling the county attorney took exception, 
and now presents here the sole question of whether or 
not the newspaper publishing company, in this case, is 
a manufacturing or mechanical establishment within the 


meaning of the law. 
105 Neb.—43 
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The courts are not in entire accord on the question of 
whether or not such a publishing company is a manufac- 
turing establishment within the commonly understood 
meaning of that term. In State v. Dupré & Hearsey, 42 
La. Ann. 561, and by dictum in In re Kenyon & Fenton, 
1 Utah, 47, the view is taken that a newspaper is a manu- | 
factured product and the publishing house a manufac- 
turing establishment. In its literal sense, it seems to us, 
the term is hardly capable of that interpretation. Web- 
ster’s Néw International Dictionary defines “manufac- 
ture” as “The process or operation of making wares or 
any material products by hand, by machinery, or by 
other agency; often, such process or operation carried on 
systematically with division of labor and with the use of 
machinery.” The work which characterizes the business 
of publishing a newspaper is the gathering and dissem- 
inating of news, the furnishing to subscribers of various 
kinds of information, the carrying of advertisements, and 
the writing of editorials and articles on matters of pub- 
lic interest. Machinery and mechanical labor are indis- 
pensable, but are only incidental to the carrying on of 
the main purpose of the business. A newspaper is the 
product of intellectual effort, not of mechanical labov. 
That such business is not manufacturing is supported by 
the following decisions: Oswald v. St. Paul Globe Pub- 
lishing Co., 60 Minn. 82; In re Capital Publishing Co., 
10 MacArthur (D. C.) 405; Hvening Journal Ass’n v. 
State Board of Assessors, 47 N. J. Law, 36; Press Print- 
ing Co. v..State Board of Assessors, 51 N. J. Law, 75. 

In the case of Evening Journal Ass’n v. State Board of 
Assessors, supra, the court said (page 41): “It is true 
that in the production of his papers, which he sells, he 
employs manual labor and mechanical skill. But so does 
the sculptor who produces, as the result of his handiwork 
aud genius, the statue; so does the painter who executes 
his painting with his palette and his brush; so does 
the lawyer who prepares his brief, or the author who 
writes a book. But neither the sculptor nor the painter 
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is classified as a manufacturer by reason of his works; 
nor would the lawyer or the author be regarded as 
a manufacturer though they employed a printer—the 
former to print his brief, and the latter his book. In 
the ordinary and general use of the word ‘manufactur- 
er,’ the publishing of a newspaper does not come with- 
in the popular meaning of the term. As was said by the 
court in the case * * * (In re Capital Publishing 
Co., 10 MacArthur (D. ©.) 405), ‘no definition of the 
word “manufacturer” has ever included the publisher of a 
newspaper, and the common understanding of mankind 
excludes it. * * * It gives employment to printing- 
presses, types, and editors, and yet, in the whole history 
of newspapers from the close of the seventeenth century, 
this word “manufacturer” has never been applied to them 
or appropriated by them in the whole range of English 
literature.’ ” 

A newspaper publishing house not being, then, a manu- 
facturing establishment, can it be said to be a mechani- 
cal establishment, within the purview of the law? 

The definition of mechanical as given by Webster’s 
New International Dictionary is: “(1) Of, pretaining to, 
or concerned with, manual labor; engaged in manual 
labor; of the artisan class. (2) Of, pertaining to, or 
concerned with, machinery or mechanism; made or form- 
ed by a machine or with tools.” 

The statute is not directed specifically at mechanical 
labor wherever the same may be performed, but at all 
-labor performed by women in those institutions only 
which are to be classed as mechanical establishments. 
Tor the general purpose of the law, it was evidently deem- 
ed best by the lawmakers to describe in what establish- 
ments female labor should be regulated, rather than to 
attempt to regulate certain kinds of labor in all establish- 
ments. Almost all business establishments employ some 
mechanical element in their operation. The mere fact 
that machinery or mechanical appliances, or mechanical 
or manual labor, is used, or found to be employed, does 


~ 
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not necessarily characterize the establishment as a me- 
chanical establishment. It seems to us that before the 
establishment can be said to be a mechanical establish- 
ment the mechanical element must predominate. In such 
operations as mining, or in water-works, where water is 
pumped and distributed to consumers, or in laundries or 
repair shops, the mechanical element clearly does’ pre- 
dominate, and the product of those enterprises can be 
readily said to be the products of mechanical effort. Such 
enterprises, though not manufacturing, would clearly ke 
mechanical in their nature. Cowling vr. Zenith Iron Co., 
65 Minn. 263; Ward v. City of Norton, 86 Kan. 906. 

On the other hand, in Mullinnia v. State, 42 Tex. Cr. 
Rep. 526, the court held that the business of photography 
is not mechanical, the court saying: “In our opinion, 
this clause of the Constitution does not embrace the call- 
ing of a photographer or artist, but more properly refers 
to mechanics; that is, builders and carpenters. True, a 
photographer may do some work with tools of a mechani- 
cal character; that is, his business may be partly mechan- 
ical. In its broadest sense, a mechanic is any one who 
is a skilled worker with tools, but one may have a business 
which is partly mechanical, such as a farmer, a surgeon, 
or an artist, and the like, and not be a mechanic.” 

In the case of City of New Orleans v. Robira, 42 La. 
Ann. 1098, the court said that photography was not a me- 
chanical pursuit, since the mind of the party engaged in 
the business was chiefly concerned, the hands and body 
being less so. 

What has been said with regard to manufacturing has 
also some bearing in the interpretation of the word 
“mechanical,” as applied to establishments. A newspaper 
cannot be said to be the product of mechanical effort any 
more than it can be said to be a manufactured article, nor 
can it be said that a newspaper publishing house, taken 
as an entirety, is a mechanical establishment within the 
meaning of the law. 
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It ig our opinion, therefore, that a newspaper publish- 
ing house, such as the one here before us, is not one of the 
institutions where the legislature intended to regulate 
the hours of employment of women. 

The exception taken by the county attorney to the 
ruling of the district court is, therefore, 

OVERRULED. 

Ross, J., not sitting. 


Lew J. TRAYNOR, APPELLANT, V. AUTOMOBILE MUTUAL 
INSURANCE COMPANY, APPELLEE. 


Fitep Fesruary 10, 1921. No. 21072. 


1. Insurance: AUTOMOBILE INSURANCE: IMMATERIAL REPRESENTATIONS. 
The age of an automobile upon which insurance is sought is ma- 
terial only in so far as it affects its value and thereby the moral 
hazard to be assumed by the insurer; and an order directing a 
verdict for a defendant insurance company based solely upon a 
misrepresentation of the age of the automobile is not warranted. 


2. : H . Where an applicant for insurance upon a 
second-hand rebuilt automobile in his application incorrectly states 
the year in which the car was originally built, but also in his 
application states other facts from which the insurer, by ordinary 
diligence, could have ascertained the correct year, it cannot be 
said as a matter of law that the insurer was “deceived * * * 
to its injury” within the meaning of section 3187, Rey. St. 1913. 


APPEAL from the district court for Lancaster county: 
WILLIAM M. MorRNING, JUDGE. Reversed. 


Field, Ricketts & Ricketts, for appellant. 
Stocker & Foster, contra, 


CAIN, C. 

The plaintiff, Lew J. Traynor, brought this action to 
recover $1,150 upon an insurance policy issued to him by 
the defendant company insuring his automobile against 
loss by fire. Trial was had to a jury. At the conclusion 
of the testimony, and on motion of the defendant, the 
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eourt directed a verdict in its favor. The plaintiff appeals, 
assigning as error the court’s order in directing the ver- 
dict against him. This is a rehearing of this appeal in 
this court., 

On June 19, 1920, the judgment of the district court 
was reversed and the cause remanded, a memorandum 
opinion being written by Mr. Commissioner Tibbets. On 
appellee’s motion a rehearing was granted, and the cause 
has been again submitted upon additional briefs and oral 
argument. 

On the 23d day of December, 1914, the defendant, in 
consideration of the sum of $20.12, issued its policy to the 
plaintiff, insuring him against loss by reason of fire on 
a Stearns automobile in the sum of $1,150. The policy 
was to be.in force until the 22d day of December, 1915. 
On the 23d day of March, 1915, the automobile was totally 
destroyed by fire, and due proofs of loss were furnished. 

In its second amended answer the defendant pleaded 
three defenses, consisting of alleged false representations 
by the plaintiff in his application for the insurance, as 
follows: (a) That the plaintiff represented that the auto- 
mobile was free from incumbrance, when, in fact, it was 
incumbered by a chattel mortgage for $285 both at the 
time of the issuance of the policy and at the time of the 
fire. (b) That the plaintiff represented in his application 
that the automobile was built in 1913, when, in fact, it 
was built in 1910. (c) That che plaintiff falsely repre- 
sented the cost to him of the automobile. 

The first defense, regarding the incumbrance, may be 
dismissed from consideration, for the reason that the un- 
disputed proof shows that the debt secured by the chattel 
mortgage was paid in full about six months before the 
issuance of the policy, though. the mortgage itself was not 
formally released of record. As the defenses are based 
solely upon the representations made in the application, 
and as the secretary of the defendant company testified 
that the company relied upon these representations in is- 
suing the policy, we set out the same here in full: 
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Description of automobile. Model, 30-60. 


Made by Stearns. Motor No. 2020. 
No. of cylinders, 4. Horse power, 40. 
Car No, A-251. Extra parts, — 
State license No. Bibe. Type, Roadster. 


Motive power, Gasoline Year built, 1913. 
Usual place of storage, Public garage, 2512-14 Farnam, 
Omaha, Nebraska. 
Kind of work for which used,From whom purchased, 
‘Private pleasure. J. W. Hill. 
Amount paid for automobile,Date of purchase, 

including equipment, August 1, 1914 


$4,300. Was the consideration cash 
Was the automobile new or or trade? 
second-hand? Trade. : 
Second-hand. If trade, describe fully what 
If second-hand, state cost to was given in exchange. 
present owner, National car in trade. 
$1,800. 
Is it fully paid for? Yes. Is it mortgaged or incumbered? 
No. 


In the foregoing application it is admitted that there 
was an error in stating the date of the purchase as August 
1, 1914, as it should have been August 21, 1913. The evi- 
dence shows that the defendant’s agent, John Bryant, wrote 
this application at plaintiff’s place of business, and after 
a personal inspection by the agent of the automobile. The 
plaintiff testified that the agent got all the information 
contained in the application from his personal inspection 
of the car, except the numbers, the date when plaintiff 
obtained it, and the amount allowed Mr. J. W. Hill, Jr., 
for the car. 

The evidence shows without dispute that the answer 
“1913” to the question “year built”? was incorrect, and 
that the car was originally built in the year 1910. The 
evidence also shows without dispute that the Stearns 
Company turned out no Model 30-60 cars after July 1, 
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1911. The car itself bore no evidence of when it was 
built. The evidence further shows that the Traynor Auto- 
_ mobile Company, a copartnership of which plaintiff was 
then a member, got the car on August 21, 1918, from John 
W. Hill, Jr., allowing $1,872.59 therefor in trade; that 
the automobile was practically destroyed by fire on Sep- 
tember 11, 1918, and that the Traynor Automobile Com- 
pany received $1,700 insurance money for the loss from the 
Providence- Washington Insurance Company; that on Sep- 
tember 24, 1913, J. F. Traynor, plaintiff’s brother at Oma-. 
ha, made sworn proof of loss by the first fire, in which he 
stated that the car was a “Stearns Touring Car 1910,” 
but that plaintiff knew nothing of such proof of loss; 
that, after the first fire, about $500 was spent in repairing 
it, and that in March, 1914, it was completely rebuilt 
and changed from a four-passenger touring car to a two- 
passenger roadster. The car was insured by the defend- 
ant in its reconstructed form, and was totally destroyed by 
fire on March 23, 1915. In sustaining defendant’s mo- 
tion for a directed verdict, the court used the following 
language: 

“Gentlemen of the jury, I have heard counsel in this 
matter on a motion to direct a verdict for the defendant, 
and I have concluded that the motion ought to be sus- 
tained. It is my opinion that under the evidence in the - 
case plaintiff is not entitled to recover. I think the mis- 
representation in regard to the age of the car was one 
that was material to the risk, one that the company had a 
right to rely upon in issuing this policy, and that it misled 
the company to its detriment and injury, and I have, 
therefore, concluded to direct you to return a verdict in 
favor of the defendant, and I will appoint Mr. Levi as 
your foreman to sign the verdict under the direction of the 
court.” Plaintiff took exception. 

It will be seen from the foregoing remar ‘ks of the trial 
judge that he deemed the misrepresentation as to the year 
in which the car was built as such a representation as 
deceived the company to its injury, and thus avoided the 
policy, as a matter of law. 
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Considerable testimony was taken as to the cost and 
condition of the reconstructed car, but it is not argued 
at length in the briefs and is not sufficient to affect our 
decision, and we therefore dismiss it from further con- 
sideration. In any event, it would have been for the jury. 

The chief argument is with reference to the misstatement 
of the age of the automobile; the plaintiff admitting that 
the statement in the application that it was built in the 
year 1913 is technically incorrect, but insisting that it 
did not deceive the company to its injury, since the ad- 
mittedly correct information given by the plaintiff in 
the application that the car was a “Model 30-60” gave 
the defendant the means of ascertaining the true, approxi- 
mate date when the car was built. The appellee, on the 
other hand, contends that the representation in the appli- 
cation that the car was built in 1918, when, in fact, it was 
built in 1910, was alone such a misrepresentation as 
avoided the policy. The question therefore is whether this 
misrepresentation contained in the application is sufficient 
to avoid the policy and justify the trial court in direct- 
ing a verdict for the defendant, under section 3187, Rev. 
St. 1918, which reads as follows: 

“No oral or written misrepresentation or warranty made 
in the negotiation for a contract or policy of insurance 
by the insured or in his behalf, shall be deemed material 
or defeat or avoid the policy or prevent it attaching unless 
such misrepresentation or warranty deceived the company 
to its injury. The breach of a warranty, or condition in 
any contract or policy of insurance shall not avoid the 
policy nor avail the insurer to avoid liability unless such 
breach shall exist at the time of the loss and contribute 
to the loss, anything in the policy or contract of insur- 
ance to the contrary notwithstanding.” 

Of course, if reasonable men might honestly draw dif- 
ferent inferences from the facts in evidence, it was error 
to take the case from the jury. Habig & Spiler v. Layne, 
38 Neb. 743; Thomson v. Shelton, 49 Neb. 644; Langan 
v. Whalen, 67 Neb. 299; Continental Lwmber Co. v. Mun- 
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shaw & Co., 77 Neb. 456; Schwanenfeldt v. Chicago, B. & 
Q). R. Co., 80 Neb. 790. 

Plaintiff testified that he knew that the answer of 1918 
was in the application when he signed it, and that he 
then believed it to be true, but at the time of the trial he 
knew that it was incorrect. We are rather inclined to 
take the view urged by the appellee, however, that under 
the decisions of this court the good faith of the plaintiff 
in making these representations is not material. Seal v. 
Farmers & Merchants Ins. Co., 59 Neb. 258; Madsen v. 
Farmers & Merchants Ins. Co., 87 Neb. 107; Foley v. 
Holtry, 43 Neb. 183. 

As we regard this case, the view taken by the trial court 
was too circumscribed and was erroneous. The defendant 
company was informed by the application that the car 
was second-hand, secured by the applicant in trade. The 
only materiality of the year when the car was originally 
built was as it affected its value and thereby the moral 

-hazard of the risk assumed by the company. As the auto- 
mobile in this case had been partially rebuilt in 1913 and 
completely rebuilt in 1914, the year when it was originally 
built was not much of an index to its real value. Original- 
ly it was a four-passenger touring car, and it was almost 
entirely changed. It might well have been that, after 
having been rebuilt in 1914, it was more valuable than a 
new car built in 1918. Hence, we do not consider that 
the erroneous statement in the application that the car’ 
was built in 1913 was, under the circumstances, very mate- 
rial, and certainly it was not sufficiently material under 
our statute to warrant the court in holding as a matter 
of law that it deceived the insurer to its injury. For this 
reason, we believe that the order directing a verdict for 
defendant was erroneous. 

There is another view to be taken in this case. It is 
that, while the application erroneously stated 1913 as the 
year when the car was built, the application correctly 
stated the Model “30-60,” and thus the applicant put in 
possession of the company the means of learning that no 
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Stearns automobiles of the Model 30-60 were built after 
the year 1910, or early in'1911. Was it the duty of the 
company to pursue this clue furnished by the applicant 
toward discovering the fact? We think so. Berry, Auto- 
mobiles (2d ed.) sec. 940, is as follows: 

“But an insurance company is regarded as knowing 
what it ought to know, and it cannot set up a material - 
misrepresentation in defense of an action on a policy, if 
with proper attention to its own business it could have 
been apprised of the truth of the subject of the represen- 
tation. And if it knows that such statement was false and 
proceeds as if it were true, it will be estopped to set it 
up in defense.” See British & Foreign Marine Ins. Co. v. 
Cummings, 113 Md. 350. 

With: this information furnished in the application, it 
cannot be said as a matter of law that the company was 
deceived by the misstatement of the year in which the car 
was built. 

There is still another view of this case that we think 
tenable. It is that, even assuming that the company was 
deceived by the misstatement of the year in which the 
automobile was originally built, and even assuming that 
it was under ne obligation to learn that no Model 30-60 
cars were built by the Stearns company after 1910, still 
it does not appear that such deception was “to its injury,” 
as required by the statute, for the simple reason that 
there is no evidence that the car as completely rebuilt was 
less valuable at the time the policy issued than a -car 
built in 1913’ by the Stearns company would have been. 

In our opinion the court was not warranted in directing 
a verdict for the defendant, and we therefore recommend 
that the judgment of the district court be reversed and 
the cause remanded. 

PER CurtAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded, and this opinion is adopted by 
and made the opinion of the court. 

REVERSED, 
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THOMAS B. STOCKER, APPELLANT, V. NEMAHA VALLEY 
DraAInace DISTRICT, APPELLEE. 


Fitep Fesruary 23, 1921. No. 21239. 


Judgment: Res Jupicata. Issues once determined by a judgment can- 
not be relitigated in a subsequent action between the same parties. 


APPRAL from the district court for Nemaha county: 
JOHN B. Raper, Juper. Affirmed. 


Stocker & Foster, for appellant. 
Kelligar & Ferneau, contra. 


Per CURIAM. 

This is a suit in equity to require defendant, a public 
drainage district, to pay for and to maintain bridges across 
drainage ditches severing difterent parts of plaintiff’s 
farm. The ditches and the severances are parts of a pub- 
lic drainage improvement. Other equitable relief sought 
by plaintiff is the ordering of a levy on each acre of land 
in the drainage district to pay the necessary expenses of 
building and maintaining these bridges.’ One of the de- 
fenses pleaded is former adjudication. In this plea de- 
fendant sets up the pleadings, proofs and judgment in 
Stocker ». Nemaha Valley Drainage District, 99 Neb. 38. 
The trial court sustained the plea of res judicata herein 
and dismissed the suit. Plaintiff has appealed. 

The position of plaintiff in reply to the plea of res 
judicata, if correctly understood, may be summarized 
thus: The trial court in determining the former case, 
which was a condemnation proceeding, and the supreme 
court ou appeal from the former judgment of the district 
court, adjudicated merely the inconvenience of plaintiff’s 
access to his severed. lands, and set off such mere incon- 
venience against the incidental benefits, while in the pres- 
ent case it is shown that there is, in the absence of a 
bridge, a total destruction of plaintiff’s access to a large 
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tract of his severed land, and this amounts to a taking of 
his severed land, and this taking of severed land not re- 
quired for drainage purposes was not, and cannot be, 
offset by incidental benefits. In other words, it is in- 
sisted that the trial court, in the present suit, did not dis- 
tinguish between a total or partial denial of access and a 
mere inconvenience of access in the matter of offsetting 
benefits. 

The power to organize drainage districts and to condemn 
land for that public purpose was granted by. statute. The 
legislature evidently meant to allow the remedies of the 
_landowners in condemnation proceedings to extend to 

compensation for all damages, including inconvenience to 
access, partial destruction of access, and total destruction 
of access. All of these elements, as we understand the 
condemnation proceedings in the former action and the 
judgment therein, were pleaded, litigated, and determined. 
Stocker v. Nemaha Valley Drainage District, 99 Neb. 38. 
If this is a correct view of the facts and the law, the 
present action was properly dismissed by the trial court 
on the plea of res judicata. 

AFFIRMED. 


LETTon, J., not sitting. 


WILLIAM C. STEWART ET AL., APPELLANTS, V. CONSOLIDATED 
SCHOOL DISTRICT, APPELLEE. 


FILep Fesruary 23, 1921, No. 21247. 


‘Schools and School Districts: INJUNCTION: PRoor. When, in an action 
against a school district to enjoin the removal of school property, 
plaintiff fails to sustain the allegations of his petition that “he is 
a resident, elector, and iaxpayer” of the district, which Is put in 
issue by a general denial, the writ will be denied. 


APPEAL from the district court for Deuel county: Han. 
son M. GRIMES, JuDGE. Affirmed. 


McKillip & Barth, for appellants. 
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Radcliffe & Tewell and Ifalligan, Beatty & Halligan, 
contra. 


Morrissey, ©. J. 

This action was brought to enjoin the officers of defend- 
ant school district from removing the schoothouse and 
other school property of what was formerly school district 
No. 35 of Cheyenne and Deuel counties and appropriating’ 
it to the use of defendant district. There was judgment 
for defendant, and plaintiffs appeal. 

On and prior to May 14, 1919, school district No. 35 of 
Cheyenne and Deuel counties was comprised of territory 
in these counties; school district No. 6 of Deuel and Gar- 
den counties was comprised of territory lying within these 
two counties; and school district No 14 of Garden county 
lay wholly within that county. The three districts were 
contiguous. May 14, 1919, the board of trustees of each of 
the districts mentioned met in joint conference and agreed 
to submit a proposition to the voters of each district for 
the consolidation of the three districts. Notices were post- 
ed in each of the districts, and May 27, 1919, an election 
was held in each district and a majority of the votes cast 
in each district was in tavor of consolidation. The county 
superintendent of each county having territory within 
the boundaries of the new district was notified of the re- 
sult of the elections held, and each took steps to perfect 
an organization of the new district under chapter 121, 
Laws 1915. An election was held June 9, 1919, and a 
board of trustees elected for the new district. Appellants’ 
petition alleges that appellants are residents, electors, 
and taxpayers of the original school district No. 35, but 
the proof does not sustain these allegations. In Hess v. 
Dodge, 82 Neb. 35, it was héld, in an action very similar 
to the one at bar, that the allegations just mentioned are 
material and necessary, and that without them a petition 
is demurrable. Being necessary and material to the peti- 
tion, it follows that the allegations must be proved upon 
the trial when put in issue by the answer, as was done in 
the instant case. Proof being lacking on these material 
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allegations of the petition, we must decline to examine 
further into the record, and the judgment is 
AFFIRMED. 


PEARL EISELE ET AL., APPELLEES, v. L. A. MEEKER ET AL., 
APPELLANTS, 


FILvep FeBRuaRy 23, 1921. No. 21261. 


Appeal. In the absence of a bill of exceptions, when the sufficiency of 
9 the pleadings is not questioned, the judgment of the trial eourt. 
will be affirmed. 


APPEAL from the district court for Douglas county: - 
Wimuii14amM A. Repick, JuDGE. Affirmed. 


Charles W. Haller, for appellants. 
R. J. Madden and W. W. Hoye, contra. 


MorRissEy, C. J. 

Plaintiffs brought this action to recover for damages to 
plaintiffs’ automobile caused by the negligent driving of 
a team and wagon owned by defendant Meeker. A jury 
was waived and the cause submitted to the court on a 
stipulation of facts. The court entered judgment in favor 
of plaintiffs and against defendant Harney Street Stables, 
a partnership, and defendants Meeker and Davis, and dis- 
missed the cause of action against defendants Jackson. 
Defendants Harney Street Stables and Meeker have ap- 
pealed. 

A purported stipulation of facts is set out in appellants’ 
brief, but is not incorporated in a bill of exceptions, and 
no such bill has been filed. The sufficiency of the plead- 
ings is not questioned, and it follows that the judgment 
must be affirmed. <A consideration of the stipulation set 
out in the brief would not, however, result in a reversal. 

AFFIRMED. 
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In re Esrare or JOHN MORAN. 
MARGARET SCHWARZ BT AL., APPELLANTS, V. THOMAS MORAN 
BT AL., APPELLEES. 


Fitep Fresruary ‘238, 1921. No. 21278. 


Wills: Propate: Suit To Ser AsibDE. In this, a proceeding to set aside 
the probate of a will, brought about 14 years after the decree of 
probate was rendered, the evidence is examined, and it is held 
that there was not sufficient proof of undue influence to make a 
prima facie case, or to justify a refusal of probate on that ac- 
count; that concealment and fraud have not been shown sufficient 
t8 justify the opening of the decree; and that the plaintiffs haves 
been guilty of such laches and delay that they are not entitled to 
equitable relief. 


AppraL from the district court for Cuming county: 
WILLIAM V. ALLEN, JupGR. Affirmed. 


W. T. Thompson and A. R. Oleson, for appellants, 
P.M. Moodie and John J. Gross, contra. 


Lerron, J. 

John Moran died at his home in Wisner on March 4, 
1904. After due and proper notice by publication, his 
will was probated in the county court of Cuming county 
on April 14, 1904. He left surviving him a widow, Cath- 
erine Moran, two sons, Thomas and John, and four datgh- 
ters, Margaret, Mary, Catherine, and Minnie. All of the chil- 
dren were of full age, Catherine McGonigal, the oldest 
daughter, was 30 years of age and had been married about 
10 years; Margaret, the youngest, being 24 vears of age at 
that time. She married in 1905. Mary married in 1910. The 
children all lived in Cuming county. The testator owned 
500 acres of land in that county, and a house and lot in Wis- 
ner, Where he and his wife and the unmarried daughters 
had lived since 1901, when they removed to town from the 
farm. The Wisner property was left to his widow in fee; 
160 acres of the land, which had been farmed by him, was 
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devised to Thomas. A life estate in the remaining 340 
acres was given the widow, with a provision that at her 
death a life estate in a 160-acre portion of this tract’ was 
left to John, with remainder to his children. The remain- 
, der to the other 180 acres was devised to Thomas, subject 
to the payment by him of $1,000 to each of the daughters, | 
. Within six months after his mother’s death. If he failed 
to pay, the 180-acre tract went to the girls, share and share 
alike, and, if he died before the mother, the 180 acres went 
to the daughters. If John died without issue, the 160 
devised to him for life also went to the daughters. The 
widow was named executrix, and she settled the estate. 
During the life of the mother, the daughter Minnie died. 
The widow died in October, 1918. Within six months after 
her death, Thomas tendered to the surviving daughters 
the money due them as provided by the will. This they 
refused to accept. Soon afterwards this action was begun 
by them on the equity side of the county court to set aside 
the probate of the will, alleging fraud in procuring the 
probate, and undue influence. The county court refused 
to set aside the decree of probate. Error proceedings were 
taken to the district court, which affirmed the action of the 
county court, and the case is now here on appeal. 
The sole question is whether the facts are sufficient to 
justify setting aside the decree of probate. There is nothing 
in the evidence to show any fraudulent concealment of the 
time and place set for the hearing on the probate of the will. 
Margaret, now Mrs. Schwarz, testified that before her 
father’s death the mother and Thoinas were quarreling over 
what kind of a will should be made, and the mother asked 
the daughter if 40 acres was enough for each of the girls, 
and 160 for each of the boys; that after the will had been 
made she told them they had 40 acres; that this was at the 
first part of the father’s sickness; that soon after his death 
the mother was going to West Point to settle up the father’s 
debts, taking Thomas with her; that they asked to go 
along, and Tom said, “No damn kids will go,” and that they 
were afraid of Thomas on account of his domineering dis- 
105 Neb.—44 
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position, and because of an incident when he had threatened 
them with a pistol when they lived on the farm 
several years before. Mary testified that at one time 
the mother wanted the father to have a will, and that 
she stayed out of the father’s room for three days until he 
made up his mind to do as she wanted him to, but she 
does not testify as to what this was. 

The evidence of other witnesses tends to prove that, at . 
various times after the death of the father, Mrs. Moran 
told the girls and others that they were each to get 40 acres 
of land after her death; that they relied upon these state- 
ments, and knew no different until the tender was made 
by Thomas of the amount due them under the will. The 
only other evidence with respect to undue induence is that a 
local banker, who drew the will, had drawn a will the same 
in all respects as the later one, except that it gave the 
girls $3,000 apiece instead of $1,000; that Mrs. Moran 
told the father in his presence that $1,000 apiece was 
enough for the girls, and that upon this suggestion he 
was directed by the father to change the amount from 
$3,000 to $1,000, which he did in the final draft. 

The provisions of the will seem unfair to the daughters, 
but it is not unusual for parents, especially of foreign birth, 
to desire their land to descend in the male line. There is 
no proof as to the value of the 180 acres in 1904, so we 
cannot say how much it was then worth more than the 
$4,000 which Thomas was obligated to pay if they accept- 
ed the devise. The mother is not here to tell her side of 
the story. She may have been confused by the language of 
of the will, which provides that in certain contingencies the 
180 acres of land would go to the daughters, and also the 
160 acres in which John had a life estate. There is nothing 
to show that the plaintiffs or their husbands were not 
fully competent in all respects at the time the will was 
probated, or during the lifetime of Mrs. Moran. 

Upon the whole case, we are satisfied, first, that there was 
not sufficient proof of undue influence to make a prima 
facie case, or to justify a refusal of probate on that ac- 
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count; second, that concealment and fraud have not been 
shown to sufficiently justify the opening of the decree; and, 
third, that the plaintiffs have been guilty of such laches 
and delay that they are not entitled to equitable retief. 
’ No evidence was offered on behalf of the defendants, and 
we think none was necessary. 

AFFIRMED. 


JULIA SOCHA, APPELLEE, y. CUDAHY PACKING COMPANY, 
APPELLANT, 


Fitep Fesruary 23, 1921. No. 21810. 


1. Master and Servant: Inyury ro EMPLOYEE: Acr “ARISING OUT OF 
THE EMPLOYMENT.” Where the nature of the employment is such 
as to expose a worker to a wrongful act by another worker, which 
may reasonably be said to have ‘been induced by the peculiar 
conditions of the employment, the manner in which it was car- 
ried on, and the appliances required, such an act may reasonably 
be said to “arise out of the employment.” 

2. : WoRKMEN’s CoMPENSATION AcT: LIABILITY OF EMPLOYER. 
While the fact that an employer may have anticipated such an 
accident as liable to happen is not a ground of liability under the 
workmens’ compensation act, since negligence is not an element 
in the determination of the award, it affords some light upon the 
question whether the injury may reasonably be said to “arise out 
of the employment.” 

3. Case Overruled. The case of Pierce v. Boyer-Van Kuran Lumber (Co. 
99 Neb. 321, in so far as it conflicts with the principles announced 
in this case, is overruled. 


o 


APPEAL from the district court for Douglas county: 
Witus G. SEARS, JuDGE. Affirmed. 


C. W. Sears, for appellant: 
Edward F. Leary and George H. Merten, contra. 


LETTON, J. 
AppraL from judgment in favor of a dependent widow 
under the workmens’ compensation act. 
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Albert Socha was in the employment of the Cudahy 
Packing Company. In the room in which he was employed 
were vats in which meat was cooked. When sufficiently 
cooled, the meat, in metal baskets or crates, was lifted 
from the vats by means of a compressed air lift attached - 
to an overhead trolley by which the crates were rolled to 
and emptied upon and at one side of a table about six 
feet wide. Socha’s work was to push the cooked meat 
across so that the trimmers, who stood upon the other 
side of the table, could reach it. This at times required 
a stooping position over the table. The evidence sustains 
the finding of the trial court that, while Socha was actual- 
ly engaged in performing this service, and was not engaged 
in any playful or sportive acts, he sustained accidental 
injuries, from which he died, as a result of the playful 
application of a compressed air hose against his person 
by a fellow workman. The assault caused a rupture of 
the intestines resulting in septicemia. 

It was shown that a printed placard warning against 
‘the danger of such use of compressed air was on a bulletin 
board at the gate to the plant, through which the men 
entered. A photograph shows that 17 placards on other 
subjects were upon this board. The two meu concerned 
. in the act were Polish, and barely understood the English 
language enough to testify. The placard is printed in 
English. There is no proof that their attention had 
ever been called to the placard, or to the danger of such 
use of compressed air, or that they had any knowledge 
of the qonsequences which might ensue from such an act. 

It is admitted that the injury occurred in the course 
of the employment, and the question presented is whether 
it avose “out of? the employment. The argument of 
appellant is that the employer is not liable because the 
injury did not arise “out of the employment,’’ and that, 
when the statute of another jurisdiction is adopted, the 
construction given there is also adopted, unless a con- 
trary intention is expressed by the adopting legislature. 
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Reliance is placed mainly upon the holding in Pierce 
v. Boyer-Van Kuran Lumber Co., 99 Neb. 321. In that 
case it is not quite clear from the opinion how far the 
injured workman had participated in the skylarking. The 
‘lecision is based upon Hulley v. Moosbrugger, 88 N. J. Law, 
161; but the facts in that case are quite different from those 
before us; and, while the general principle that wilful or 
sportive acts of a fellow employee causing injury to a 
workman, not arising out of the employment, do not afford 
a basis for compensation is sound, yet the courts are not 
uniform in their decisions as to what acts “arise out of 
the employment.” The opinion in the Hulley case quotes 
with approval from McNicol’s Case, 215 Mass. 497, as 
follows: “It arises ‘out of? the employment, when there 
is apparent to the rational mind, upon consideration of 
all the circumstances, a causal connection between the 
conditions under which the work is required to be per- 
formed and the resulting injury. Under this test, if the 
injury can be seen to have followed as a natural incident 
of the work and to have been contemplated by a reason- 
able person familiar with the whole situation as a result 
of the exposure occasioned by the nature of the employ- 
ment, then it,arises ‘out of? the employment. * * * The 
causative danger must be peculiar to the -work and 
not common to the neighborhood. It must be incidental 
to the character of the business, and not independent of 
the relation of master and servant. It-need not have been 
foreseen or expected, but after the event it must appear to 
have had its origin in a risk connected with the employ- 
ment, and to have flowed from that source as a rational 
consequence.” 

Some courts go much farther than others in extending the 
scope of the term “arising out of” the employment, as shown 
by the following cases, in which compensation was al- 
lowed: Markell v. Green Felt Shoe Co., 221 N. Y. 493. 
Claimant, while employed as foreman of the shoe company, 
received injuries resulting in the loss of an eye through 
the act of an employee of a machinery company who 
had been repairing machines ip defendant’s plant, and 


694 NEBRASKA REPORTS. [Vou. 105 


Socha v. Cudahy Packing Co. 


who, approaching claimant in a dark room, placed his 
arms about claimant’s neck, and drew his head forward on 
to a lead pencil in his pocket in such a manner that the 
lead penetrated the eyeball. 

In In re Heitz v. Ruppert, 218 N. Y. 148, horses, of 
which the claimant was the driver, were sprinkled with 
water by another employee, who intentionally sprinkled 
some water on claimant. Shortly afterwards claimant 
touched the other workman on the shoulder saying, 
“George don’t do that again.” The other man slapped 
claimant on the shoulder, and, as claimant turned around, 
his finger struck claimant’s left eye, causing the injury. . 
In Leonbruno v. Champlain Silk Mills, 229 N. Y. 470, 
an employee, while devoting his time to his work, was 
struck in the eye by an apple thrown by a fellow servant 
engaged in horse-play. Verschleiser v. Stern & Son, 229 
N. Y. 192. In Pekin Cooperage Co. v. Industrial Board, 
277 Ill. 58, a workman was injured by being thrown 
or falling upon a cement floor, while waiting in line for 
his pay, by the jostling of fellow workmen, in which he 
did not engage. In Pekin Cooperage Co. v. Industrial 
Commission, 285 1. 31, a worker was injured in a quarrel. 
with another over interference with his work. In March- 
iatello v. Lynch Reality Co., 94 Conn. 260, an office boy 
carelessly picked up and discharged an automatic pistol, 
the ball passing through a partition and striking a watch- 
man while performing his duties. In re Loper, 64 Ind. 
App. 571, is an air hose case very similar to this one. 

Other courts adhere to a stricter construction of the 
statute. Cases collected in note on page 47, L. R. A. 
1916A; Coronado Beach Co. v. Pillsbury, 172 Cal. 682, 
L. R. A. 1916F, 1164; Federal Rubber Mfg. Co. v. Havo- 
lic, 162 Wis. 341, L. R. A. 1916D, 968; Tarpper v. Weston- 
Mott Co., 200 Mich. 275; Payne v. Industrial Commission, 
295 Ill. 388. The three latter cases are air hose cases, but 
there are additional facts in evidence in this case which 
to us are important and justify a distinction, such as is 
made in In re Loper, supra, 
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In England it has been held that liability attached, 
where an assault is likely to happen from the nature af 
the work being performed, such as a’schoolmaster in an 
industrial school, assaulted by several of the boys in 
pursuance of a plan; a cashier carrying money, who was 
assaulted and robbed, or a foreman of a moving company 
assaulted by a man whom he had declined to employ. Trim 
Joint District School Board v. Kelly, App. Cas. 1914 
(Eng.) 667; Nisbet v. Rayne & Burn, 2 K. B. Div. 1919 
(Eng.) 689; Weekes v. Stead & Co., W. N. 1914 (Eng.) 
2638. 

In Challis v. London & 8S. W. R. Co., 2 K. B. Div. 
(Iing.) 104, it was held that, where the workman was 
injured by a stone thrown by a boy intentionally, com- 
pensation might be had. This is in conflict with the 
earlier case of Armitage v. Lancashire & Y. R. Co., 2 
K. B. Div. (Eng.) 178, cited and relied upon in the Hulley 
case. 

In Dennis v. White & Co., App. Cas. 1917 (Eng.) 479, 
it is said by Lord Finlay: “If the injury is the result 
of an assault it is material to show that the employment 
is such as to involve liability to such mishaps; as in the 
case of a gamekeeper or watchman; see A/itchinson v. Day 
Bros. and Weekcs y. Stead & Co. Where the risk is one 
shared by all men, whether in or out of employment, in 
order to show that the accident arose out of the employment 
it must be established that special exposure to it is in- 
volyed.” 

In a Scotch case, Shaw v. Macfarlane, 52 8. L. R. (1914) 
286, a workman in a foundry, stooping in proximity to 
moiten metal, was struck by an intoxicated stranger, 
feil, and was burned by the metal. It was held the accident 
arsse out of the employment, and it was stated that an 
earlier case holding to the contrary could not, “looking 
to the subsequent march of judicial decision, now be 
supported as ‘ound law.” 

In this country, in MecNicol’s Case, 215 Mass. 497, a 
workman was killed by an intoxicated -fellow servant, 
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who, “when intoxicated, was quarrelsome and dangerous, 
and unsafe to be permitted to work with his fellow em- 
ployees, all of which was known to the superintendent.” 
Compensation was allowed. 

In Stuart v. City of Kansas City, 102 Kan. 307, a work- 
man in the habit of playing jokes on the other workmen, 
which habit was known to his immediate superior, threw 
some mortar in the eye of a workman who was engaged 
in his regular work. It was held that the injury arose 
out of the employment. But the court also took the view 
that the mere fact that an injury is occasioned by the 
sportive or malicious act of a fellow employee does not 
of itself establish that the injury arose out of the em- 
ployment. In Polar Ice & Fuel Co. v. Mulray, 67 Ind. 
App. 270, the same principle is applied. 

In State v. District Court, 140 Minn. 75, a worker in 
a factory, where it was customary for some of the work- 
men to throw missiles at one another while engaged in 
work, was struck and injured by such a missile. The em- 
ployer knew, or should have known, of this custom. It 
was held that the injury “arose out of the employment.” 
The court cites the Pierce case, but holds that the facts 
were so different that that case was not applicable. 

The very fact that injuries of this nature, resulting 
from the sportive use of compressed air under like cir- 
cumstances, have been before the courts in a number of 
cases is worthy of note. Such a combination of clements 
seems to present a situation attractive and suggestive to 
a youthful, or to a rude and untutored, mind having no 
knowledge of the serious or fatal consequences liable to 
result. This combination of elements may arise out of 
the nature of the occupation. The liability to perform 
such acts by the employees was known to the employer, 
Since, as we have seen, warning notices in a language 
foreign to that of the workmen had been placed upon the 
bulletin board; and the fact that the men had previously 
played with the air hose, but not in this manner, was 
known to the foreman, Schultze, Socha’s immediate supe- 
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rior. Though negligence is not a necessary element in 
an award under the act, such knowledge affords light 
upon the question whether the injury may reasonably be 
said to arise out of the employment. If a person famil- 
iar with the whole situation could reasonably contemplate 
that such an accident might result from the peculiar 
nature and circumstances of the employment, and the 
nature of the place where the injured man was required 
to work, then it may reasonably be said to arise out of 
it. The principles quoted from the M[cNicol’s Case, supra, 
seem to us to be sound. 

We are of the opinion that, under all the facts, such a 
happening might reasonably have been foreseen, and, in 
fact, was anticipated by the employer in this case, aad 
that the accident arose out of the employment. So far as 
the case of Pierce v. Boyer-Van Kuran Iamber Co., supra, 
is in conflict with the principles herein announced, it is 
overruled. 

The decision of each case rests upon the facts proved, 
and, since no English case is similar to this in its facts, 
the contention as to the adoption of the English con- 
struction of the statute does not seem convincing. The 
general principle of the English rule is not departed from. 

. AFFIRMED. 


NATIONAL NovELTY IMPORT COMPANY, APPELLANT, V. 
Frep Rrep ET AL., APPELLEES, 


Fitep Fesruary 23, 1921. No. 21258. 


Sales: Rescission. A merchant who was induced to sign an order for 
unnecessary goods by the false representation that his competitors - 
had signed identical orders and by the exhibiting of such orders 
as genuine, when in fact spurious, may rescind his order and 
reject the goods upon discovering the imposition, if he relied on 
the false representation under circumstances that justify such 
reliance. 
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APPEAL from the district court for Adams county: 
WILLIAM C. Dorsey, JupcE. Affirmed, 


J. H. Willits, for appellant. 
F. P. Olmstead, contra, 


Rose, J. 

This is an action to recover $296, the aggregate price ° 
of jewelry and other merchandise sold and delivered by 
plaintiff to defendants. Under a written order plaintiff 
delivered the goods to a carrier at St. Louis, Missouri, 
consigned to defendants at Trumbull, ‘Nebraska. Four 
or five days after the order was given, defendants notified 
plaintiff not to ship the goods, but the latter contends 
that the delivery antedated the notice. The consign- 
ment reached Trumbull, but defendants did not accept 
it, and never took it from the possession of the carrier, 
but notified plaintiff that it was rejected. One of the 
defenses is fraud practiced by the agent who induced de- 
fendants to sign the order. The action was dismissed, 
and plaintiff has appealed. 

On the issue of fraud there is evidence from which the 
following inferences may be drawn: Defendants are part- 
ners and are retail merchants. While Thomas Mullady, 
a partner, was waiting on customers in defendants’ store, 
‘ he was solicited for the order and signed it; plaintiff's 
agent at the time being anxious to make a train. In pro 
curing Mullady’s signature the agent falsely stated that 
two competitors of defendants in different towns had 
signed an identical order. To deceive Mullady into be- 
lieving the falsehood, the agent exhibited purported iden- © 
tical orders of the competitors. The orders were spuri- 
ous, but were declared to be genuine. The competing 
merchants had not signed the orders exhibited to Mulla- 
day, nor purchased the goods described therein. Mulladay 
had no time to investigate, did not know the facts, and 
relied on the false representations of plaintiff’s agent. 
Otherwise, the order would not have been given. De- 
fendants gave the order only because they wanted to 
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put in force the scheme under which they understood 
their competitors handled the goods in controversy. These 
facts and conclusions are fairly deducible from the evi- 
dence. : 

The controlling question on appeal is the sufficiency of 
’ the evidence to sustain the defense of fraud. Assuming 
facts of which there is proof, the agent was guilty of 
fraud. In conducting the business of a retail merchant, 
purchases of goods by competitors, if known, may be 
material in ordering identical goods to meet competition. 
The circumstances under which the fraud was perpetrated 
justify a finding that defendants were entitled to rely 
on the representation of plaintiff’s agent. The competi- 
‘tors of defendants werein different towns and were un- 
der no obligation to answer inquiries if made by de- 
fendants in regard to purchases. The fraud operated on 
the mind of Mullady and ‘he was thus induced to sign 
the order. As the issue of fraud was tried, price, value 
and quality were not involved. _The deceit culminated 
in the signing of the order for goods not needed, and or- 
dered only to meet a species of competition having no 
existence, and in the incurring of an unnecessary indebt- 
edness. From deceit of this nature the law implies nomi- 
nal damages, and the purchaser had a legal right to 
rescind the ordev and reject the goods upon discovering 
the fraud. In this action plaintiff is affirmatively seek- 
ing the fruits of its agent’s rascality. Defendants de. 
mand relief from the order fraudulently procured, but 
do not. pray for damages. Consequently proof of actual 
damages is unnecessary in determining the sufficiency 
of the evidence to sustain the dismissal of ‘the action. All 
of the elements necessary to the defense outlined, there- 
fore, are shown by evidence accepted by the trial court 
as disclosing the truth. Roebuck v. Wick, 98 Minn. 130; 
Higbee v. Trumbauer, 112 Ia. 74. Plaintiff relies on 
the case of First Nat. Bank v. Yocum, 11 Neb. 328, but 
_ it differs from the case at bar in material respect outlined 
in the statement of the facts herein. 
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The defense of fraud being supported by sufficient evi- 
dence, the dismissal below is 
AFFIRMED. 


ABEL CONSTRUCTION COMPANY, APPELLANT, V. WILLIAM K. 
. GOODMAN, APPELLEE. 


Firep Frepruary 23, 1921. No. 21816. 


1. Master and Servant: WorkKMEN’s CoMPENSATION: AWARD. An em- 
ployer appealed fram an award of°the compensation commissioner, 
who had allowed its employee 100 weeks’ compensation for the 
loss of the sight of an eye, notwithstanding compensation for 
25 weeks had previously been paid by the employer. On appeal 
the district court deducted the 25 week’s compensation, formerly 
paid, and rendered a judgment against the employer for the re- 
maining 75 weeks’ compensation, as provided by the act, and for 
statutory ‘waiting time” from the date of the award by the com- 
missioner. Held, that the court did not err. Rev. St. 1913, sec. 
3666, as amended, Laws 1917, ch. 85, sec. 914. 


APPEAL: “WAITING TIME.” When an employer 
appeals from a judgment of the district court in favor- of his 
employee and it is affirmed in this court, such employer is liable 
for the statutory “waiting time,” from the date of such judgment, 
for the full period of time allowed by the employers’ liability act, 
until it is paid under the mandate issued by this court, when the 
appeal taken to this court is no‘ based on such a reasonable con- 
troversy as would justify an appeal. 


cs) 


: IaNoRANCE oF Law. Ignorance of the law is not 
a shield from liability for its infraction. 


4, : : ATToRNEY’s Fees. In an action under the em- 
ployers’ liability act, even though a recovery is had, an attorney’s 
fee cannot be taxed as a part of the costs under section 3212, Rev. 
St. 1913, as amended, Laws 1919, ch. 103, sec. 2, which applies only 
to an action at law on an insurance policy against an insurance 
company. 


APPEAL from the district court for Lancaster county: 
Witiarp E. Stewart, JupGe. Affirmed in part, and re- 
versed in part, with directions, 
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Hall, Baird & Williams, for appellant. 
R. J. Greene, contra. 


DEAN, J. ; 

‘ While employed by the Abel Construction Company, 
and earning $24 a week, William K. Goodman, defend- 
aut, sustained an injury, November 6, 1918, that. caused 
him to lose the sight of his left eye while he was cleaning 
cement sacks. Thereupon plaintiff paid him $12 a week 
for 25 weeks, as compensation, and $50 for medical treat- 
ment. Thereafter plaintiff refused to make further week- 
ly payments, but offered to pay $350 or $400, presumably 
in full settlement, which defendant refused. On June 
25, 1919, the employer filed a petition in the compensa- 
tion commissioner’s office asking that officer to order a 
discontinuance of further payments. The commissioner 
denied the application and made an award to defendant 
of $12 a week for 100 weeks as compensation on account 
of the injury. The award was in addition to the $300, 
or $12 a week for 25 weeks, that plaintiff formerly paid 
the defendant in this behalf. The award, however, ex- 
cepted $32 from the total amount to be paid; the com- 
missioner holding that this sum was paid by plaintiff 
“after temporary disability ended.” From the award 
plaintiff appealed to the district court. 

On appeal the court held that defendant was entitled 
to compensation for 100 weeks only, and that, compensa- 
tion for 25 weeks having already been paid, there re- 
mained only 75 weeks for which payment could lawfully 
be demanded at $12.a week. The payments being then 
delinquent, judgment was rendered against the plaintiff 
for $900 and interest, or a total of $912. The court also 
held that defendant was entitled to recover $414 for statu- 
tory waiting time, making a sum total of $1,326 and 
costs, for which, on October 23, 1920, judgment was ren- 
dered. In addition thereto the court taxed an attorney’s 
fee of $200 as costs. Plaintiff contends that the court 
erred in permitting defendant to recover either for an 
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attorney’s fee or for statutory “waiting time.” From 
the judgment plaintiff appealed to this court. 

The record shows clearly enough that the sight of de- 
fendant’s Jeft eye was destroyed while he was in the em- 
ploy of plaintiff and that the accident arose out of and in 
the course of his employment. 

The circumstances attending the casualty bring it 
within section 3662, Rev. St. 1918, as amended by Laws 
1917, ch. 85, sec. 7, which classifies certain injuries and 
establishes a schedule of compensation. The act as amend- 
ed is separated into three parts. Subdivision 3 provides, 
inter alia: “For all disability resulting from permanent 
‘injury of the following classes,” i..e., for the loss of a 
hand, arm, foot, leg, or eye, “the compensation shall be 
exclusively as follows: * * * Tor the loss of an eye, 
sixty-six and two-thirds per centwm of daily wages during 
100 weeks,” but “shall not be more than twelve dollars 
per week, nor less than six dollars per week: Provided, 
that if at the time of injury the employee receives wages 
of less than six dollars per week, then he shall receive the 
full amount of such wages per week as compensation.” 
Subdivision 3 also provides: “Permanent loss of the 
use of a hand, arm, foot, leg, or eye shall be considered 
as the equivalent of the loss of such hand, arm, foot, leg, 
or eye.” ; 

The legislature having provided that “for all disabil- 
ity resulting” from the loss of an eye “the compensation 
shall be exclusively” as provided in subdivision 3 of the 
act, defendant comes clearly within its meaning. It fol- 
lows that defendant, earning a weekly wage of $24, was, un- 
der the act, entitled to $12 a week-as compensation for 100 
weeks, namely, $1,200. In making the reduction of $390 
from the commissioner’s award the district court applied 
the plain and unambiguous language of the law to the facts. 
Hull v. United States Fidelity & Guaranty Co., 102 Neb. 
246. 

Plaintiff contends that, because the commissioner ren- 
dered an excessive award of compensation in the sum 


° 
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of $300, it should not be bound to pay the statutory wait- 
ing time penalty, and argues, but erroneously, that it 
comes within the rule announced in Updike Grain Co. v. 
Swanson, 104 Neb. 661. It was there held that to excuse 
the employer from such liability there must be a reason- 
able controversy between the parties as to liability for 
certain instalments of compensation. In the present 
case reasonable grounds do not appear for controversy 
respecting the duty of the employer to pay the remaining 
75 instalments. It is clear that the award of the com- 
missioner was excessive as to 25 weekly instalments of 
$12 each. It is equally clear that the employee had been 
blinded in one eye, and that he was then entitled, under 
the facts and the law, to 75 additional weekly instalments 
of compensation in the sum of $12 each. And it just as 
clearly appears that it was plaintiff’s duty to have con- 
tinued making the payments required by law until the 
end of the 100-week period instead of applying to the 
commissioner for an order to have the payments discon- 
tinued. But, having sought to have the commissioner’s 
award reviewed, the appeal at most should have been 
directed toesceking a reduction of the award to a pay- 
ment of compensation for 75 weeks. To say that the 
employer ignored or that it misconstrued the clear provi- 
sions of the law is no answer to the employee’s demand 
for payment for “waiting time,’’ under the act, which he 
cites and sets out in his brief, and which plainly provides 
that “fifty per centum shall be added for waiting time for 
all delinquent payments after 30 days’ notice has been 
given” of disability. Rev. St. 1913, sec. 3666, as amend- 
ed, Laws 1917, ch. 85, sec. 914. 

The employer, in extenuation, points out that, within 
two weeks after completing the $300 payment to its em- 
ployee, it, as plaintiff, began this proceeding June 25, 
1919, before the compensation commissioner to have fur- 
ther payments discontinued, and that through no fault 
of plaintiff the matter was not heard and disposed of 
until September 9, 1920, more than 14 months after the 
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commencement of the proceedings, and that in the exercise 
of its statutory right it appealed to the district court. Even 
so, it does not follow that the employee, who did not 
cause the delay, should be denied a lawful right merely 
because the employer failed in the performance of a plain 
legal duty. Ignorance of the law is not a shield from 
liability for its infraction. 

We think the court erred in the taxation of an attor- 
ney’s fee as costs, notwithstanding the Ocean Accident 
& Guarantee Corporation, Limited, the insurer of the 
employer, by some means that it is not necessary to dis- 
cuss here, seems to have become a party plaintiff after 
the case reached the district court. In support of his 
argument on this point defendant invokes section 3212, 
Rev. St. 1918, as amended, Laws 1919, ch. 108, sec. 2. 
For the purpose of this discussion the amendment is 
not material. The act as amended reads: “In all cases 


where the beneficiary, or other person entitled thereto, . 


brings an action at law upon any policy of life, accident, 
liability, sickness, guaranty, fidelity or other insurance 
of a similar nature, or upon any certificate issued by a 
fraternal beneficiary association, against anY company, 
person or association, doing business in this state, the 
court upon rendering judgment against such company, 
person or association, shall allow the plaintiff a reason- 
able sum as an attorney’s fee in addition to the amount 
of his recovery, to be taxed as part of the costs, and if 
such cause is appealed the appellate court shall likewise 
allow a reasonable sum as an attorney’s fee for the ap- 
pellate proceedings.” 

It is sufficient answer to say that the present case is 
not “an action at law upon any policy of life, accident, 
liability, * * * or other insurance.” It follows that 
section 3212 has no application to a cause brought under 
the employers’ liability act. The statute under which 
this action is brought provides a special proceeding for 
the purpose of effecting a speedy settlement between an 
employer and his employee when they come within its 
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: provisions. United States Fidelity & Guaranty Company 
wo. Wickline, 108 Neb. 21, 6 A. L. R. 1267; Hull v. United 
States Fidelity & Guaranty Co., 102 Neb. 246. 

There is some question, as plaintiff points out, with 
respect to the regularity of defendant’s cross-appeal, but 
we have treated it as though it had been regularly made, 
and conclude that he is not entitled to recover thereon. 

With respect to the taxation of an attorney’s fee as 
costs the judgment is reversed. In all else the judgment 
is affirmed, except that as to the statutory waiting time 
penalty it is ordered that the district court modify its, 
judgment so that the total amount of defendant’s re- 
covery for waiting time shall be the sum of $6 a week for 
75 weeks. 

AFFIRMED IN PART, AND REVERSED IN PART AND REMAND- 
ED, WITH DIRECTIONS. 


Rose, J., not sitting. 


_SEWARD COUNTY, APPELLANT, Y. HARRY T. JONES, 
APPELLEE. 


Fitep Fespruary 23, 1921. No. 21292. 


1. Taxation: Dats or ASSESSMENT. The revenue laws of the state, 
with respect to the taxation of personal property, contemplate that 
such property shall be listed and assessed with reference to 
ownership and value as of the date of April 1 in the year for 
which the property is required to be listed. 

: Torts. A mere cause of action sounding in tort is not a 

right in “property” within the meaning of the revenue laws, so 

as to subject the right therein to be taxed as “property.” 

Darr or Assrssannt: JupaMent. Where a cause of 

action sounding in tort has been reduced to judgment in favor 

of plaintiff, and where on error to this court such judgment is 
reversed, and on error to the supreme court of the United States 
such judgment is reversed and the judgment of the district court 
reinstated on April 3, 1916, the rights of the plaintiff therein are 
not taxable as of date April 1, 1916. 
105 Neb.—465 
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APPEAL from the district court. for Seward county: | 
George F. Corcoran, Junge. Affirmed. 


McKillip & Barth and Norval Bros., Colman, Landis 
& Mastin, for appellant. 


Thomas, Vail & Stoner, contra. 


Day, J. 

The question presented by this appeal is whether cer- 
tain legal rights of the appellee should be designated as 
“property” within the meaning of the revenue laws, so as 
to require the same to be listed for taxation for the year 
1916. The district court found the issues in favor of the 
appellee, dismissed the petition of appellant, and granted 
appellee an injunction as prayed. To review this judg- 
ment, appellant has brought the record here. 

A brief statement of the facts will serve to make clear 
the point in controversy. On May 8, 1911, certain credi- 
tors of the defunct Capital National Bank of Lincoln, 
Nebraska, obtained judgments upon their several causes 
of action, in the district court for Seward county, against 
certain of the directors of- that bank, upon causes of 
action sounding in tort, The defendants therein brought 
error to this court, where, on January 31, 1913, the sev- 
eral judgments were reversed and the actions dismissed. 
Jones Nat. Bank v. Yates, 93 Neb. 121. Thereupon the 
several plaintiffs took error to the supreme court of the 
United States, where, on April 3, 1916, the judgments of 
reversal and dismissal of this court were set aside. Pur- 
suant to the mandate of the supreme court of the United 
States, and upon its direction, this court, on May 13, 
1916, entered an order vacating and setting aside its 
judgment of January 31, 1913, and reinstating and af- 
firming the judgment of the district court of May 8, 1911. 
On May 17, 1916, the mandate of this court was entered 
in the district court for Seward county. 

Pending this litigation, Harry T. Jones, the appellee 
herein, became the owner by purchase of some of the 


a! 
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judgments. Soon after the final mandate, Jones received 
as his share of the proceeds of a sale of the judgments 
$28,050. In his tax schedule, as of date April 1, 1916, 
Jones made no mention of his interest in the judgments 
or of the status of the litigation. On June 13, 1916, the 
county assessor of Seward county, having Jearned that 
the judgments ‘had been paid, and that Jones had re- 
ceiveds $28,050, made out and returned an additional tax 
schedule in the name of Jones, in which he listed, under 
the item of “Judgments and allowances in my favor en- 
tered in any court,” $28,050. 

The question presented is whether, upon the facts stat- 
ed, the item as returned by the assessor was subject to 
taxation for the year 1916. Section 6300, Rev. St. 1913, 
in so far as it applies to the present inquiry, provides: 

“All property in this state * * * shall be subject 
to taxation, and shall be valued at its actual value 
» * * and shall be assessed at twenty per cent. of 
such actual value. * * * Actual value as used in 
this chapter shall mean its value in the market in the 
ordinary course of trade.” 

For the purpose of taxation of personal property, the 
reyenue law requires that such property shall be listed 
and assessed with reference to ownership and value as 
of the date of April 1 in the year for which the property 
is required to.be listed. Wood v. McCook Water-Works 
Co., 97 Neb. 215. It will be noted that the actions in 
the district court were founded upon causes sounding in 
tort, and that the judgments rendered therein on May 
8, 1911, had been set aside and the causes dismissed by 
the judgment of this court. True, a writ of errov had 
been taken to the supreme court of the United States, 
but the effect of the proceeding did not set aside the 
final judgment of this court. At most, it but suspended 
the final carrying into effect of that judgment until the 
matters in issue were: determined by the supreme court 
of the United States. Until the supreme court, by its 
judgment on April 3, 1916, breathed into these judgments 
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the breath of life, the status of these cases was no better 
than pending causes of action founded upon tort waiting 
to be stricken from the docket. 

A cause of action sounding in tort is not “property” 
as that term is understood in the revenue law of the 
state. Such rights are not taxable, for the obvious rea- 
son that until the matter is determined by an appropriate 
tribunal there is no means of knowing whether>a lia- 
bility in fact exists. But if it were conceded that the 
judgments were valid, and that the error proceedings 
simply held them in suspension, there is still another 
reason, under this record, why the rights of the appellee 
to the judgments are not taxable, and that is that on 
April 1 the statns of the litigation was such that no 
value could be placed upon the right. The record is over- 
whelming that, before the supreme court passed upon the 
question on April 3, it had no actual value. As one 
of the witnesses expressed it: “It was simply a gambler’s 
chance.” The assessor, in testifying upon the question 
of value, said it was impossible to ascertain the value as 
of April 1, because no one knew what the decision of the 
supreme court would be. During his examination he was 
asked: “Well, if it had not been for the decision of the 
_ United States supreme court, you wouldn’t have attempt- 
~ ed to assess it, would you?” To which he answered: 
“Certainly not.” ; 

For the reasons that the causes of action as they stood 
on April 1, 1916, were not “property” within the mean- 
ing of the revenue law, and also that there was no value 
which could be attached to the status of the litigation, 
we are of the view that on April 1, 1916, the appellee’s 
rights in the litigation were not a proper subject of taxa- 
tion. 

The judgment of the district court is, therefore, 

AFFIRMED, 
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Rosert G. HALL, APPELLEE, V. GERMANTOWN STATE BANK* 
ET AL., APPELLANTS. 


Finep Fepruary 28, 1921. No. 21815. 


1. Master and Servant: WorkMEN’s CoMPENSATION ACT: PENALTIES, 
“Under the workmen’s compensation act periodical instalments of 
compensation for an injury to an employee do not become due, 
in the sense that they carry the statutory penalties for nonpay- 
ment, until the obligation of the employer is definitely ascertained 
or, settled in the exercise of proper diligence on his part, where 
there is a reasonable controversy over the extent of the injury as a 
basis for the number of periodical payments and the amount of 
each.” Osborn v. Omaha Structural Steel Co., ante, p. 216. 


2. : : . Where in such action the controversy 
is over the percentage of loss of the use of an injured arm, and 
where the testimony in behalf of the employer admits a given 
percentage of permanent partial disability, such employer, to be 
relieved of the penalty provided in the act for nonpayment, must 
pay or tender to the employee the amount admittedly due. 

3. Evidence examined, and held, in part to present a reasonable con- 
troversy as to the extent of the injury. 


APPEAL from the district court for Lancaster county: 
Wiuarp E. Stewart, JupGE. Affirmed on condition. 


Hall, Baird & Williams, for appellants, | 
R. J. Greene, contra. 


Day, J. 

This is an appeal by the defendants from a judgment 
of the district court for Lancaster county awarding plain- 
tiff compensation, together with a penalty for waiting 
time and an attorney's fee, in an action arising under the 
provisions of the workmen’s compensation act. 

On December 18, 1919, the plaintiff, while employed as 
a brick-mason by the defendant Germantown State Bank 
suffered a fracture of the head of the radius at the right 
elbow joint. It is conceded that the injury arose out 
of and in the course of the employment, and also that. 
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defendant Ocean Accident & Guarantee Corporation car- 
ried the risk and was properly made a party defendant. 
. At the time of the accident the plaintiff was earning 
$67.50 a week, which would entitle him to recover $15 a 
week compensation. 

Following the accident the defendant insurance com- 
pany voluntarily paid the plaintiff $15 a week for a 
period of 17 weeks, or up to April 13, 1920, at which 
time its agent informed the plaintiff that he was able 
to resume his work, that the company would pay no 
further sums on account of the injury, and that if he re- 
ceived any more he would have to get it though an award 
of the compensation commissioner. The plaintiff, there- 
upon, resumed his work at the former wages, performing 
it, however, with great pain and considerable disadvan- 
‘tage on account of the limitations in the use of his arm. 
He was not able to keep up the speed required in working 
for contractors and was finally obliged to forego that 
class of work. ‘ 

A complaint was filed before the compensation com- 
missioner by the plaintiff, and upon a hearing on Sep- 
tember 10, 1920, an award was made that the plaintiff 
have and recover from the defendants the sum of $15 a 
week for a period of 22144 weeks, conmmencing April 16, 
1920, together with medical and hospital expenses. From 
this. award defendants ‘appealed to the district court, 
where, upon a trial on October 25, 1920, it was adjudged 
that the plaintiff have and recover compensation from 
the defendants for a period of 2214 weeks at the rate of 
$15 a week, with interest thereon, and for waiting time— 
in all $480—together with an attorney’s fee of $100. 

It is argued by the defendants that the judgment al- 
lowing compensation for 2214 weeks is excessive and not 
supported by the evidence, and also that the court erred 
in allowing any sum as a penalty for waiting time. The 
testimony is clear that for a period of 17 weeks immediate- 
ly following the accident the plaintiff was wholly inca- 
pacitated from performing his usual labor. At the ex- 


Vor. 105] JANUARY TERM, 1921. 711 


Hall v. Germantown State Bank. 


piration of that period there existed a stiffness of the 
elbow joint and some limitation in the free movement of 
the arm. The case was tried upon the theory that the 
plaintiff had suffered a permanent partial loss of the use 
of his arm. The physician called on behalf of the de- 
fendants admitted that there was a slight limitation of 
the use of the arm, that there was a limitation of flexion 
of between one and three degrees, and gave his opinion 
that in terms of percentage the disability of the arm 
was “5 per cent. at most.” 

The plaintiff, in his own behalf, stated his inability 
to do the work as he had formerly done. He exhibited 
his arm to the court, and demonstrated, by going through 
various movements, the limitation of the natural move. 
ments of the arm. A letter was also received in evidence, 
without objection, from a physician who had examined 
the plaintiff’s arm on August 14, 1920, which stated that 
the plaintiff had “joint irritation and strickening of right 
elbow; pronaton and supernation of right radius, about 
10 to 15 per cent.” 

While the testimony may not be entirely free from 
doubt, we are fairly satisfied that the finding of the trial 
court that plaintiff was entitled to compensation for 221% 
weeks is supported by the testimony. We are of the 
opinion, however, that the court misapplied the law to 
the facts in allowing a penalty for waiting time for the 
entire period of 2214 weeks. The controversy was over 
the extent of plaintiff’s permanent partial loss of the use 
of his arm. 

Under the provisions of the compensation act, an em- 
ployee, for the loss of an arm, is entitled to receive com- 
pensation, at the rate designated, for a period of 225 
weeks, and for the permanent partial loss of the use of an 
arm the compensation allowed is such proportion of the 
entire loss as the disability produced bears to the whole. 
Rey. St. 1913, sec. 3662, as amended by section 2, ch. 91, 
Laws 1919. 
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‘As we construe the testimony, the defendants’ evidence 
is a practical admission that the plaintiff had suffered 
a 5 per cent. disability, which would entitle him to com- 
pensation for 11144 weeks. The mere fact that the plain- 
tiff was claiming a greater percentage of disability was 
- no legal justification for the defendants withholding the 
payments admittedly due. In order to relieve themselves 
from the penalty, the defendants should have at least 
made tender of the amount admittedly due. The plain- 
tiff, on the other hand, was claiming that his disability 
was more than 5 per cent. of the loss of the use of his arm, 
and in this contention the court agreed with him and 
found that his disability was equal to 10 per cent., or for 
a period of 22% weeks. Rev. St. 19138, sec. 3666, as 
amended by section 4, ch. 91, Laws 1919, provides in part: 

“xcept as hereinafter provided, all amounts of com- 
pensation payable under the provisions of this article 
shall be payable periodically in accordance with the 
methods of payment of the wages of the employee at the 
time of. the injury or death. Provided, fifty per centum 
shall be added for waiting time for all delinquent pay- 
ments after thirty days’ notice has been given of disabil- 
ity.” 

Construing this provision in Updike Grain Co. v. Swan- 
son, 104 Neb. 661, and Osborn v. Omaha Structural Steel 
Co., ante, p. 216, it was held that the periodical instal- 
ments of compensation for an injury to an employee do 
not become due, in the sense that they carry the statutory 
penalties for nonpayment, until the obligation of the em- 
ployer is definitely ascertained or settled in the exercise 
of proper diligence on his part, where there is a reason- 
able controversy over the extent of the injury as a basis 
for the number of periodical payments and the amount 
of each. As we view the testimony, there was a reasonable 
controversy as to whether the plaintiff’s disability exceed- 
ed 5 per cent. of the loss of use of his arm. Upon the 
whole record we are of the opinion that plaintiff is en- 
titled to recover compensation for 2244 weeks at the rate 
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of $15 a week, together with the 50 per cent. penalty for 
one-half of that period, with interest thereon, and the 
attorney’s fee allowed by the court. The defendants hay- 
ing succeeded in reducing the judgment of the trial court, 
no attorney’s fee will be allowed in this court. 

Although proper notice was not given by the plaintiff 
in his cross-appeal, we have considered it as though prop- 
erly made, and conclude that the judgment of the district 
court is all that the plaintiff is entitled to recover under 
the record as made. 

From what has been said, it follows that the judgment 
is excessive to the amount of $58.13. If plaintiff files a 
remittitur of $58.13 within 10 days, the judgment will 
be affirmed; otherwise, it will be reversed and remanded. 

AFFIRMED ON CONDITION. 


Lewis H. BLACKLEDGE FT AL., APPELLEES, V. FARMERS 
INDEPENDENT TELEPHONE COMPANY, APPELLANT. 


FILED Fesruary 23, 1921. No. 21176. 


1, Telegraphs and Telerhones: PHYSICAL CONNECTIONS OF TELEPHONE 
Lines. The statute requiring physical connections to be made 
between telephone companies (Rev. St. 1913, secs. 7414, 7417) ap- 
plies to companies operating “trunk and toll” lines, and con- 
templates only the forwarding of messages when such lines are 
used. : 

2. : : PoweRS oF STATE RalLway ComMIssion. The rail- 
way commission is, by the Constitution, given plenary power to 
regulate and control telephone companies which are operated as 

_ public utilities, but such powers are subject to the general con- 
stitutional limitations and subject to whatever specific legislation 
is enacted providing the manner and limit and extent that the 
power shall be exercised. . 


Though at common law such public utili- 
ties could not be required to make physical connections of their 
telephone systems, the legislature or the railway commission may 
order such connections when public convenience and necessity re- 
quire, provided that the company required to render the service 
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will receive proper compensation for the additional service which 
it renders, and that such conditions are imposed as will protec: 
such company in its individual management and control of its 
own property, and that the order does not so operate as to create 
or allow of such discriminatory conditions as will cause injury to 
the company concerned. 

: Due Process or Law. Where the railway 
commission, as a condition of an order requiring the physical 
connection of two companies, directs that the two compantes shall 
divide all new business, in such proportions that the relation in 
size of the one company to the other shall not change but shall 
be continuously maintained so long as the order of exchange of 
service shall operate, the right of either company to accept as 
subscribers all who shall apply in the territory covered by their 
system is denied, and the effect of such order is to take the com- 
pany’s property without due process of law. 


: Power oF Courts. A regulation requiring the ex- 
change of service between telephone companies is legislative in 
character and cannot be modified, but must be either approved 
or set aside by the courts, except, however, such portions as are 
distinctly separable may be sustained or annulled as separate and 
independent regulations. 


APPEAL from the State Railway Commission. Reversed. 


Howard S. Foe, Stiner & Boslaugh and W. M. Whelan, 
for appellant. 


Lewis H. Blackledge and Bernard McNeny, contra. 


FLANSBURG, J. 

Appeal from an order of the Nebraska State Railway 
Commission, requiring physical connection between tele- 
phone companies for the exchange of local service, as 
well as for the transmission of long-distance messages. 

The Farmers Independent Telephone Company and the 
Lincoln Telephone & Telegraph Company, both Nebraska 
corporations, are engaged in the telephone business at 
Red Cloud, Nebraska. Each operates a local exchange, 
and in that business they are direct competitors. The 
Farmers company has, also, farm lines extending into the 
country, and has switching exchanges with certain other 
independent companies which operate small telephone 
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exchanges in neighboring towns. The Lincoln company 
has an extended business over the entire state and operates 
long-distance lines in connection with and as a part of 
the Bell system throughout the United States and Canada. 

For some years prior to October 1, 1917, a physical 
connection had been maintained between the exchanges 
of the two companies at Red Cloud, and the subscribers 
of the Farmers company had been given the privilege of 
directly transmitting telephone messages over the Lincoln 
company’s long-distance lines. By reason of the dupli- 
cation of telephones, found necessary by many subscrib- 
ers, and the other inconveniences incident to the division 
of the local business at Red Cloud between the two com- 
panies, a movement began among certain telephone users 
for the elimination of one or the other of these companies 
from the field. Meetings were held and an agreement 
reached by a number of citizens, to the effect that they 
would patronize the Farmers company exclusively. As a 
result, 84 of the Lincoln subscribers immediately trans- 
ferred to the Farmers company. The Lincoln company, 
in the protection of its own interests, promptly discon- 
tinued the long-distance service formerly rendered the 
subscribers of the Farmers company. The Farmers com- 
pany then made application to the railway commission 
for an order requiring the reestablishment of the long- 
distance service. In that proceeding the two complain- 
ants, who are citizens of Red Cloud, and telephone users, 
intervened; the one praying for an order to require the 
two companies to mutually exchange all telephone ser- 
vice, local as well as long-distance, and the other that 
the two companies be required to consolidate their tele- 
phone systems in Red Cloud. 

The railway commission, after a hearing, entered an 
order requiring the Lincoln company to furnish long-dis- 
tance service to subscribers of the Farmers company and 
to reestablish physical connection between the two plants 
for that purpose. It also ordered that the two companies 
make necessary physical connection, and that each be 
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required to receive and transmit all local calls, originat- 
ing on the lines of the other, where destined to a sub- 
scriber on its own local lines.” As compensation for the 
exchange of local service, the rates to all local subscribers 
of each of the companies were increased. All business 
subscribers were increased 75 cents a month, resiflence 
subscribers 20 cents a month, and farm and switching 
subscribers 10 cents a month. The railway conimission 
then made a specific finding, to the effect that the above 
orders, if granted without other conditions, would work 
injuriously to the Lincoln company and would result in 
a practical confiscation of its properties at Red Cloud, 
since all of its subscribers would eventually, under the 
circumstances created, transfer to the Farmers’ lines. 
It was therefore further ordered, avowedly as a protec- 
tion to the interests of the Lincoln company, that the 
future local telephone business should be divided, and 
that neither company should accept new or additional 
local subscribers in numbers sufficient to change the pro- 
portion in size that one company bore to the other on 
October 1, 1917. The Farmers company appeals, com- 
plaining of all those provisions, except the order cover- 
ing the long-distance service. 

It is insisted that the statute, Laws 1913, ch. 79 (Rev. 
St. 1913, secs. 7414, 7417), requires only connections with 
trunk and toll lines, and not a general exchange of local 
business. The title and body of the act, we think, con- 
firm this contention. The title of the act refers only to 
“trunk and toll” lines, and the body of the act also refers 
specifically to such lines and provides for the division 
of tolls for long-distance service only. It is also provided 
that the tolls for the transmission of each particular 
message shall be divided, in part, upon the basis of the 
number of miles of line furnished by the respective com- 
panies. We find nothing in the act, however, which at- 
tempts to limit the general power of the railway com- 
mission over telephone companies in so far as its action _ 
may go beyond and not be in conflict with the mandatory 
provisions of this act. 
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By the Constitution (article V, sec. 19a) the railway 
commission is given general power to regulate and control 
such companies according to its own judgment and discre- 
tion, subject to the general constitutional limitations, and 
except in so far as the legislature shall, oy spccifie legis- 
lation, provide how, and limit to what extent, that power 
shall be exercised. 

The railway commission has, then, full and plenary 
power, legislative in character, to contro] these companies, 
and to pass reasonable rules and regulations for the con- 
duct of their business. It is authorized, in that regard, to 
exercise the police power of the state and that power of 
regulation and control which is impliedly reserved by the 
state in the grant of charters to such public utilities. 

It is the contention of the Farmers company that a phys- 
ical connection can be required between telephone com- 
panies only through a legislative enactment or by virtue 
of contract, and that the order of the railway commission 
goes beyond the provisions of the statute, above mentioned. 
It is true that, by the common law, public utilities owed 
no duty beyond their existing lines, and, therefore, no 
obligation to make physical connections or exchange service 
with each other. Each had the right te operate independ- 
ently. Where the common law is not changed by legis- 
lation, a court would, therefore, find no authority upon 
which to base an order for such physical connections or 
exchange of service. Home Telephone Co. v. People’s 
Telephone & Telegraph Co., 125 Tenn. 270; Pacific Tele- 
phone & Telegraph Co, v. Anderson, 196 Fed. 699; Home 
Telephone Co. v. Sarcoxie Light & Telephone Co., 236 Mo. 
114, 36 L. R. A. n. 8s. 124; State v. Cadwallader, 172 Ind. 
619, 87 N. E. 644 (on rehearing) 89 N. E. 319; Pacific 
Telephone & Telegraph Co. v. ishleman, 166 Cal. 640, 50 
L. R. A. n. 8. 652. 

The railway commission is, by the Constitution, dele- 
gated authority which is, in its nature, legislative, and the 
common law is not a limitation upon that power. Its 
orders, as well as the statutory enactments of the legisla- 
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ture, must meet constitutional requirements, and must not 
be oppressive nor arbitrary, nor disregard substantial prop- 
erty rights. 

The question arises whether or not the order of the rail- 
way commission in this case, based in part upon the statute 
mentioned, and in part a direct exercise of its own power, 
can be justified as a reasonable regulation of the business 
and service of these companies, or does it offend against 
those constitutional inhibitions, prohibiting the taking 
of property without due process of law, or without just 
compensation ?- : 

Although it has been held (Pacific Telephone & Telegraph 
Co. v. Eshleman, supra) that, to require physical connec- 
tion between different telephone systems and to compel one 
company to furnish the service of its lines to the patrons 
of the other company, cannot, under any conditions, be 
justified as a regulation, but must be considered a taking 
of property, and that it can only be accomplished through 
the exercise of the power of eminent domain, it is now 
quite universally recognized that the state, or its delegated 
authorities, may, in the exercise of its police power or its 
power to regulate public service corporations, compel such 
physical connections and compel the one company to fur- 
nish its wires for the transmission of messages originating 
on the other company’s lines, provided that an arrangement 
is made so that the company required to render the service 
will receive proper compensation for the additional service 
which it renders, and that such conditions are imposed 
as will protect such company in its individual management 
and control of its own property, and that the order does 
not s0 operate as to create or allow of such discriminatory 
conditions as will cause injury to the company concerned. 
Pacific Telephone & Telegraph Co. v. Wright-Dickinson 
Hotel Co., 214 Fed. 666; Pioneer Telephone & Telegraph 
Co. v. State, 177 Pac. (Okla.) 580; Pioneer Telephone 
& Telegraph Co. v. State, 77 Okla. 216; Pioneer Telephone 
é& Telegraph Co. v. State, 78 Okla. 88; Wisconsin Telephone 
Co. v. Railroad Commission, 162 Wis. 383; Jlichigan 
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State Tclephone Co. v. Michigan Railroad Commission, 
193 Mich. 515; State v. Skagit River Telephone & Tele- 
graph Oo., 8 Wash. 29; Southwestern Telegraph & Tele- 
phone Co. v. State, 150 S. W. (Tex. Civ. App.) 604; Idem, 
109 Tex. 337; City of Milbank v. Dakota Central Telephone 
Co., 837 8S. Dak. 504. 

Whether the regulation is made by the order of the rail- 
way commission, or by legislative enactment, it can, in ei- 
ther event, be upheld only after providing an equitable ad- 
justment of the rights involved. 

The principle of requiring such physical connection 
of lines in furtherance of public service and for the public 
convenience was first recognized as applied to railroads. 
Michigan Central R. Co. v. Michigan Railroad Commis- 
sion, 236 U.S. 615; Wisconsin, UM. & P. R. Co. v. Jacobson, 
179 U.S. 287; State of Washington v. Fairchild, 224 U. 8. 
510. 

When a telephone company procures a connection, so as 
to be allowed the use of long-distance wires of another, 
or where two companies are required to connect their 
long-distance toll lines, the toll charges, being based on 
distance of transmission of messages, may be so appor- 
tioned that each company will get compensation for just 
such part of the services that it renders in the trans- 
mission of each individual message. To that extent there 
is a clear analogy in principle to the rule as applied to 
railroad companies, where the transportation charges are 
automatically apportioned between the two companies, 
one company receiving compensation for that part of. 
the service rendered up to, and the other beyond, the 
connecting point. 

* Where two telephone companies are competing for local 
business and one of them has long-distance lines which 
it has been compelled, by regulatory order, to furnish 
to the patrons of the other company, it has, in some in- 
stances, been found necessary, in order to maintain an 
equality between the companies and to insure a proper com- 
pensation to the company furnishing additional service, to 
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provide a switching charge against patrons of the other 
company, to be collected in addition to the regular toll rates 
charged to the subscribers of the company having the 
long-distance lines. Wisconsin Telephone Co. v. Railroad 
Commission, supra; Southwestern Telegraph & Telephone 
Co. v. State, supra; Pacific Telephone & Telegraph Co. 
v. Wright-Dickinson Hotel Co., supra. 

The order of the railway commission, in the case here 
before us, requires an exchange of all local service, and 
provides a flat rate, instead of an individual switching 
charge, as compensation for the additional service to be ren- 
dered by the respective companies. The local service of 
these companies as to their own subscribers is also not 
hased upon toll rates, but on a flat rate per month, so that 
there is not the same opportunity for apportioning the 
compensation between the companies for the transmission 
of a message from the lines of one over the lines of the 
other, as there is where the two companies are operating 
their lines on toll charges. No complaint is made that a 
flat rate cannot be justified in place of a toll rate, and 
we do not now see any reason why a flat rate would pre- 
vent a possibility of proper apportionment of compensa- 
tion between the companies, where the service, upon which 
the flat rate is to be based, is of such a uniform character 
that such a rate would work reasonably and equitably as 
to all concerned, and would result in no discrimination. 

The order under cousideration gives to each of the 
companies, alike, an increase of 75 cents for business 
telephones, 20 cents for residence telephones, and 10 cents 
for farm telephones, but the telephone rates of these two 
companies, to which these increases are to be added, are not 
the same. The Lincoln company’s rates are from $2 to 
$2.50 a month for business service, and from $1 to $1.50 
for residence service, while the Farmers company’s rates 
are $1.50 for business service and $1 for residence service. 
By the order entered, there is an effectual consolidation 
of the service of these two companies by which a subscriber . 
of the one company appears to receive practically the saine 
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service as a subscriber of the other company. The rates 
to the subscribers of the Farmers company are, how- 
ever, under this arrangement, considerably lower. [*ur- 
thermore, it would appear that the use of the Lincoln com- 
pany’s higher rate lines would be more valuable than the 
use of the Farmers’ lines. It is the service of these lines 
that the two companies are required to exchange, and yet 
the one company receives no more for the service than the 
other. 

The matter of the fixation and adjustment of the condi- 
tions and of rates, where an exchange of service is ordered, 
_is one exclusively for the railway commission, and not for 
the courts. The one function of the court is to determine 
whether such an order as has been made can be legally 
justified. The commission has apparently not attempted 
to work out a system of rates and charges which would 
work ag an equitable foundation for an exchange of Ser- 
vice, and this may have been for the reason that it con- 
sidered such could not be done. However that may be, 
the findings of the commission show that the Lincoln com- 
pany has sustained a considerable loss of patronage by 
reason of the Farmers company’s competition, which has 
the advantage of local ownership; and the commission 
further finds that the requirement for an exchange of 
local and long-distance service, as covered by those por- 
tions of the order that we have just discussed, will in 
practical effect work a confiscation of the Lincoln com- 
pany’s property through the process of a complete loss of 
its local subscribers to the other company, unless some pro- 
vision is made in the order which will afford protection. 
Such an order, to be sustained, must be one that will 
operate reasonably, and not be arbitrary, nor violate con- 
stitutional inhibitions. Unless a reasonable adjustment 
can be made where the Lincoln company can be protected 
against such a detriment and substantial loss as the rail- 
way comiission’s findings show that it will otherwise suf- 
fer, it seems clear to us that this company cannot legally 
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to the patrons of its competitor. Pioneer Telephone & 
Telegraph Co. v. State, 177 Pac. (Okla.) 580, supra. For, 
_as said in the case just cited: “A connection, under rules 
and regulations that amount to the destruction of proper- 
ty, or that works a discrimination against the subscribers 
of either exchange, would amount to the taking of property 
without due process of law. The state, of course, has 
the power.to take private property for public use under 
its rights of eminent domain; but this can only be done 
for a fair consideration. The section of the constitution 
* contemplates the physical connection and the regulation of 
such union under the police powers of the state.” 

The order of the railway comniission contains a provi- 
sion calculated to protect the Lincoln company; it is that 
all new business shall be divided in such proportions be- 
tween the companies that the relation in size of the one 
company to the other shall not change but shall be con- 
tinuously maintained throughout all future growth, or so 
long as the order for exchange of service shall operate. 

Serious inconvenience is a necessary result of having 
two local telephone companies in operation side by side, 
and, though such duplication cannot be justified from an 
economic standpomt, it must be remembered that these 
companies each received a franchise to operate in the same 
locality and that they have built plants and extended their 
lines throughout the territory granted. Their expenditures 
and investments have been based upon the public grant 
and their rights have become vested. It must be remem- 
bered also that these companies owe a duty to the public. 
They not only have the right to seek subscribers in the 
territory where they are operating, but all persons wishing 
to become subscribers have the reciprocal right to demand 
that they shall become such subscribers and that the ser- 
vice of that public utility which they choose shall be ren- 
dered to them. To grant to such a company the right to 
construct a telephone line, and then later to deny it the 
right to have all persons along that line connect with it as 
subscribers, is to take away the very grant that has been 
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given. It is to deny the company the very use of the prop- 
erty for which the property was especially constructed. 
Statutes have been passed in some states providing that a 
public utility shall not extend its lines into new territory 
unless it shall have procured a certificate from a regulatory 
commission, showing that the territory is net already ad- 
equately served and that public necessity and convenicnce 
require.additional service. The order here cannot be justi- 
fied on thé principles underlying those regulations, Those 
regulations, when within reasonable limits, do not affect 
vested rights, but deal only with an extension of grants 
to such companies into territory not theretofore served 
by them. We do not hesitate to say that the order of the 
railway commission, requiring the division of new busi- 
ness, cannot be legally justified, and is the taking of prop- 
erty rights without due process of law. 

The provision as to the division of such new business is 
so correlated aud interdependent with the other provisions 
of the order that it cannot be separated from them. The 
order of the railway commission in this case is an entirety. 
It cannot be divided into separate and independent orders. 
It is, furthermore, a regulation, legislative in character, 
and cannot be modified or changed by this court. The 
order, as found, must, so far as the power of this court 
goes, be either approved or set aside. Omaha & C. B. Street 
R. Co. v. Nebraska State Railway Commission, 103 Neb. 
695; Nebraska Telephone Co. v. State, 55 Neb. 627; Peo- 
ple v. McCall, 245 U. S. 345; Minneapolis, St. P. & 8.8. 
M. Rk. Co. v. Railroad Commission, 1386 Wis. 146; Hooper 
Telephone Co. v. Nebraska Telephone Co., 96 Neb. 245. 

For the reasons given, the order of the railway commis- 
sion is annulled and set aside, without prejudice to the 
rights of any of the parties concerned to further proceed- 
ings before the commission, for the purpose of arriving at 
some reasonable regulation for the exchange of service, 
under such conditions, if they can be found in this case, 
as will be legally justifiable and within constitutional 
limits. 

REVERSED, 
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EpwIn D. GOULD, APPELLEE, V. DANIEL G. ROCKWELL ET AL., 
APPELLANTS, 


Firep Fepruary 23, 1921. No. 21309. 


1. Brokers: Contract: Construction, When an owner of land enters 
into a written contract, whereby he lists his land with a broker 
“for sale,” though the description of the land and the terms of 
sale are set out therein, the broker’s authority to enter into a 
contract of sale for his principal will not be inferred from the 
words “for sale,” used in the contract, and, in order that such 
authority exists, it must affirmatively and unequivocally appear 
from the writing, or, at least, must be so indicated from other 
terms used, that the contract, in .tHe light of surrounding cir- 
cumstances or the construction placed upon it by the parties, or 
other proper evidence to explain ambiguity, will clearly show 
that such authority was intended. 


2. Case Disapproved. Paragraph 1 of Weaver v. Snively, 73 Neb. 
35, disapproved to the extent that it differs from the rule as 
stated herein. 


APPEAL from the district court for Custer county : BRUNO 
O. Hosterter, Jupce. Reversed and dismissed. 


Sullivan, Squires & Johnson, for appellants. 
Pratt & Hamer, contra. 


FLANSBURG, J. 

‘Action for specific performance, based upon a contract 
purporting to bind the defendant Rockwell to a sale of farm 
land to the plaintiff. The defense was that the contract 
was made by the defendant’s real estate agent. who was 
employed only to find a purchaser, but who had no written 
authority to bind the defendant by a contract of tle sale 
of his land. The court found in favor of the pluiutiit, de- 
creed specific performance of the contract, and the defend- 
ant appeals. 

The vecord shows that the defendant listed his land 
with Houghton & Perkins, real estate Beets, and signed 
the following agreement: 


Oe 
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“LAND LIST. 
“Owner D. G. Rockwell, Address-Hysham, Mont. Acres- 


320. Sec. 31, Twp. ...... , Range ....... Custer county, 
State-Nebr. Under cultivation-240 acres; grass land-80 
acres; orchard .... acres: land .... acres. House-size 
seen es Barn-size ...... Granary-size ........ Shed-size 
Banepa: antl tees fenced. No, wells ....... Distance to 
town-8 miles. Shipping point .... miles. Post office-8. 
School-1144 miles. Church .... miles. $56.50 per acre; 
when due ....; rate of interest ...... ; lowest price and 
terms of gale: $1, 000 to cinch bargain. $4, 000. Mar. Ist. Bal. 
5 yr. at 6%. 


“This is to certify that I have listed the above described 
land with Houghton & Perkins for sale or trade for a 
peviod of ...... mouths, and I agree to pay $465 commis- 
sion out of first money received on sale. Good till Ifeb. 1st. 
Dated 8-22-1918. 

“(Signed) D. G. Rockwell, Hysham, Mont.” 

The question is whether or not this agreement was a 
mere listing agreement, whereby Houghton & Perkins were 
to procure a purchaser and receive compensation for that 
service, or whether the writing was sufficient authority to 
them to bind the defendant to a contract for the sale of 
the land without any further written authority from him. 
The contract recites that the land is listed for sale or 
trade. If the agents were authorized to bind the defend- 
ant to a sale of the land without further consulting him, 
they were also, under the contract, authorized to trade his 
land. It is most unreasonable that any owner of land 
would enter into such an agreement. 

It is generally conceded that the only duty of a real 
estate broker is to find a purchaser who is ready, willing 
and able to enter into a contract according to the terms 
that have been fixed by his principal, and that such a 
broker does not have authority to proceed further and to 
enter into the contract as agent for the principal or in the 
principal’s stead, but that the contract, listing the prop- 
erty with him, in order to authorize him to enter into a 
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contract for the sale of the land, must by its terms indi- 
cate unequivocally that the owner of the land intended 
that the broker should have that authority. Such author- 
ity will never be inferred nor presumed, and the burden is 
upon the party seeking the benefit of the contract of sale 
of the land to prove that the written authority of the 
agent did affirmatively authorize the agent to make the 
contract. Whitehouse v. Gerdis, 95 Neb. 228; Miles v. 
Lampe, 102 Neb. 619; none Craven, 84 Neb. 520; O’Shea 
v. Rice, 49 Neb. 893. 

When an owner lists his property with a real estate 
broker for sale, it is generally understood that the bro- 
ker’s duties are merely to find a purchaser. No good rea- 
son exists why the owner should be required, when he uses 
the ordinary expressions employed in such contracts, to 
hedge it about with conditions limiting the authority of 
such a broker and preventing him from entering into a 
contract of sale without further consultation with the 
owner; but there is good reason why the broker should 
see that his authority to enter into a contract should af- 
firmatively appear, if he desires his authority to extend 
beyond what is, as an almost universal rule, given to such 
brokers in the relation between a real estate agent and his 
principal. No wider authority than the mere privilege and 
duty of finding a purchaser is to be inferred from the use 
of the words, that the broker is employed “to sell” or “to 
make a sale,’’ when such expressions are not supplemented 
by express terms in the contract indicating that the bro- 
ker shall be allowed to bind his principal by a contract 
entered into by the broker as the agent of his principal. 
Such is the overwhelming weight of authority. Notes, 17 
L. R. A. n. s. 210; 23 L. R. A. n. s. 982, 

In the case of Whitehouse v. Gerdis, supra, the court 
stated that the writing “must show that the owner intend- 
ed to authorize the agent to make and enter int> a valid 
contract of sale of the land for the owner in his name,” 
but also said that perhaps it was stating the rule too em- 
phatically to say that such authotvity must “clearly, speci- 
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fically, and positively” appear. As said in Bacon ». Davis, 
9 Cal. App. 83: “No one could reasonably contend that any 
particular formula of words is required to convey such au- 
thority, that the owner must say, for instance, in hwe verba, 
‘I authorize you as my agent to enter into an executory 
contract of sale,’” still, in order that the centract show 
the authority at all, it must show it affirmatively and posi- 
tively, even though no specific reference need be made in 
the exact language as mentioned in the California case. 

Where the contract is not clear as to such authority, but 
is ambiguous and capable of construction, then, of course, 
extrinsic matters and the circumstanees surrounding the 
making of the contract may be resorted to as an aid to 
determine the intention of the parties. In such event, the 
construction placed by the parties upon the contract is 
of most persuasive force in ascertaining what the contract 
really means. In the case before us, however, the contract 
ig not open to construction. There are no terms in the 
contract indicating in any way that it was intended the 
agent should be authorized to enter into a contract of sale 
for his principal. 

It may be further said that the construction placed 
upon this contract by the defendant and by Houghton & 
Perkins clearly shows that they did not interpret their 
agreement as authorizing Houghton & Perkins to make a 
contract as agents of the defendant for the sale of the land, 
but, on the other hand, the record shows that, when they 
found a purchaser, a contract was drawn up by them and 
forwarded to the defendant for signature. This he refused 
to sign, but drew up a contract and sent it back to them. 
This the purchaser refused to sign, and thereupon, without 
further authority, Houghton & Perkins entered into the 
contract in question. By the action of the parties in 
exchanging what they proposed as the contract to be en- 
tered into by the defendant, it is clearly shown that they 
considered it necessary that the defendant execute a con- 
tract for the sale of the land, and that Houghton & Perkins 
were not authorized to do that for him. 
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The plaintiff lays particular. stress upon the case of 
Weaver v. Snively, 73 Neb. 35, relying upon the statement 
of the court in the first paragraph of the syllabus. The 
rule, as there set out, is based upon a statement by the ~ 
court in the case which was unnecessary to the decision, 
and was, therefore, mere dictum., It, furthermore, ap- 
pears to be inconsistent with the former opinions of this 
court, above referred to, and, to the extent that it differs 
from the rule as stated herein, it is disapproved. 

The plaintiff also relies upon a statement by the court 
in the case of Spanogle v. Maple Grove Land & Live Stock 
Co., 104 Neb. 342. It will be noticed, however, both that 
the contract involved in that case differs from the one now 
under consideration, and that the statement of the court, 
that the contract there might have been authority to make 
a contract of sale, was only a dictum and unnecessary to 
the decision, and, therefore, not controlling here, 

For the reasons given, the judgment of the lower court 
is reversed and the case dismissed. 

REVERSED AND DISMISSED. 


ALoNzoO L. KRAUSE, APPELLEE, v. FRANK COX ET Al, 
APPELLANTS. 


FiLep FesBruagy 23, 1921. No. 21360. 


1. Principal and Agent: Promissory Note: PayMeNT To THIRD Party. 
Where the holder of a past-due note is insisting upon payment in 
full and procures a third party to bring pressure upon the debtor 
to persuade him to pay, the circumstances attributable to the 
holder’s acts being such as to give the debtor reasonable ground 
to infer that such party, although not in possession of the note, 
is authorized to receive payment as agent for the holder, the 
debtor, in the absence of notice to the contrary, is entitled to as- 
sume that such authority exists, and payment to such third party 
will be binding upon the holder. 

2. Mortgages: Payment To THIRD Party: BuRpeN or Proor. If, in 
defense to a foreclosure suit, an amount sufficient to discharge the 
mortgage debt is shown to have been paid to one authorized to 
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reczive it as the plaintiff’s agent, but the plaintiff relies upon the 
testimony of such agent that the money was to be applied upon 
a debt due to himself and not upon the mortgage debt, and the 
defendant denies that any such debt existed, the burden is upon 
plaintiff to establish the existence and validity thereof. 


: EvipeNce. Evidence examined, and held not to 
establish with sufficient certainty the existence of any other debt 
than the one in suit upon which the payment could have been 
applied, and that it should be credited upon the mortgage debt in 
suit. 


APPEAL from the district court for Thurston county: 
Guy T. Graves, Jupce. Reversed, with directions. 


Ringer, Bednar & King, for appellants. 


0. CG. Anderson, contra. 


Dorsey, C. 

The defendant, Frank Cox, borrowed $800 of the plain- 
tiff, and on September 5, 1911, he and his wife and code- 
fendant executed a note therefor and a mortgage covering 
a house and lots in Walthill, Nebraska. This appeal is 
from a decree foreclosing said mortgage. The defense was 
that the mortgage had been satisfied by the payment of 
the debt to Farley Brothers, real estate agents at Walthill, 
who were alleged to have been agents of the plaintiff to 
receive payment. 

The defendants are Indians of the Omaha tribe and had 
built a house on the Jots in question. There were me- 
chanics’ liens pressing for payment, and Farley Brothers 
had advanced the: defendant several small loans, and he 
applied to them for a loan on the property. They; in turn, 
applied to the plaintiff, who was in the loan business at 
West Point, and he examined the premises and consented 
to loan $800 thereon. The mortgage and note sued upon, 
after being executed by the defendants, were forwarded 
to the plaintiff through Farley Brothers, and the plaintiff 
sent them the $800, out of which they paid off the mechan- 
ics’ liens, deducted what was owing to themselves, and 
paid the remainder to the defendant Frank Cox. The 
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latter neglected the interest and taxes until February, 1914, 
when the accumulated interest was collected from him 
by Farley Brothers, who remitted it to the plaintiff. 

Later on, the interest and taxes again fell into arrears 
and the loan ran on in that condition until the summer 
of 1917. The plaintiff called the attention of Farley Broth- 
ers to the default and enlisted their services to induce 
the defendants to pay up. Unpaid interest, taxes and in- 
surance premiums, together with the principal of the loan, 
amounted in 1917 to about $1,200. The note was payable 
on demand, and the plaintiff had the option to declare the 
whole amount due in case of default. The plaintiff con- 
sidered the whole amount due and urged Farley Brothers 
to see the defendant about it. , 

Farley Brothers held a note for $770, signed by the de- 
fendant as surety, and, besides that, they testified upon 
the trial that the defendant was indebted to them for about 
$600 more upon other obligations, making in all about 
$1,400. The defendant denied that he owed them any- 
thing except his surety obligation on the $770 note, 

The defendant Frank Cox had an interest in certain 
-Indian land, and Caryl Farley, one of the firm, persuaded 
him to sell this, for which he realized $3,000, which sum 
was to his credit in the hands of the Indian agent. They 
had several interviews in which Caryl Farley tried to in- 
duce the defendant to draw $2,700, which would have been 
enough to cover the indebtedness claimed by his firm, as 
well as the amount due on the plaintiff’s loan. Farley, 
however, was unable to persuade the plaintiff to draw and 
pay him more than $1,200, and in August, 1917, they drove 
over to the agency and the defendant drew that sum and 
paid it to Farley. 

The defendant testified that he intended and directed it 
to be applied in payment of the plaintiff’s note and mort- 
gage; that he mentioned the mortgage at the time, and 
Farley said he did not have it there, but it was at his 
house in Walthill. Farley denied that the note and mort- 
gage were mentioned, and testified that the payment was 
made on the indebtedness owing to Farley Brothers; that 
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he asked the defendant to go right down to his office and 
have the money applied thereon, but that the defendant 
said there was no hurry and he would be over later. Ac- 
cording to the defendant’s testimony, the understanding 
was that they would go. over to Walthill and fix the 
papers, which he understood to be the plaintiff’s note and 
mortgage, but that later on, when he did go to Farley 
Brothers to get the papers, they would not give them to 
him. Tarley testified that he made settlement with the 
defendant at Walthili and turned over to him the notes 
representing his indebtedness to their firm; but the de- 
fendant denied any such settlement or that he received any 
such papers. 

It is argued on the pavt of the plaintiff that, although 
he expected and invited Farley Brothers to cooperate in 
bringing pressure upon the defendants to pay, it must not 
be taken as if he thereby authorized them to receive the 
money for him. They were not to assume’to collect the 
money, but to confine themselves simply to inducing the 
defendants to remit the money to the plaintiff direct. If, 
as a result of their persuasion, the defendants were pre- 
vailed on to entrust money to Farley Brothers for trans- 
mission to plaintiff, it must be presumed that they re- 
ceived it, not as his agents, but as agents of the defendant 
to remit it. If it failed to reach its destination, the plain- 
tiff would not be bound; he could be bound only if the 
money actually reached him. We think, however, that 
when a creditor, in order to secure payment of his debt, 
authorizes a third party to approach the debtor and em- 
ploy persuasion to induce him to pay, the debtor is en- 
titled to assume'‘that the party’ so authorized is likewise 
authorized to receive the money. “The apparent authority 
of an agent which will bind his principal is such authority 
as the agent appears to have by reason of the actual au- 
thority which he has.” Cooper & Cole Bros. v. Cooper, 90 
Neb. 209. 

That such ostensible authority is sufficient to establish 
agency to receive money in payment of negotiable paper, 
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though such paper is not in the possession of the alleged 
agent, has been held in numerous cases in this jurisdic- 
tion: Thomson v. Shelton, 49 Neb. 644; Holt v. Schneider, 
57 Neb. 528; Faulkner v. Simms, 68 Neb. 295; Walker v. 
Hale, 92 Neb. 829. The question in the instant case is 
whether the circumstances were such as to justify the de- 
fendant in inferring that it would be safe to pay the mort- 
gage debt to Farley Brothers, as agents, instead of paying 
it to the plaintiff direct. The circumstances that operated 
upon the defendant’s mind to convince him that it was 
safe and proper to do so were attributable to the plaintiff 
himself, and he set them in motion. He invoked the aid 
of Iarley Brothers to “dun” the defendant for the full 
amount of the debt, both principal and interest. He was 
present in person at one time when Caryl Farley, at his 
instance, demanded payment of the mortgage debt. These 
circumstances, coupled with the fact that Farley Brothers 
had previously dealt with the defendant as the plaintiff’s 
agents in all matters regarding the loan, reassured the 
defendant as to their authority, and combined to produce, 
in his eyes, that appearance of authority which the law 
treats as equivalent to expressly authorized agency, when 
brought about by the acts of the principal himself. 

The evidence is clear that the plaintiff, when he appeal- 
ed to Farley Brothers to assist him in collecting the debt 
in 1917, did not intend to keep the collection of interest 
distinct from the collection of principal, or to retain the 
latter in his own hands while authorizing Farley Brothers 
to collect the former. No other inference can rationally 
be drawn from the admitted facts. except that he ex- 
pected Farley Brothers t6 collect both. It was not a ques- 
tion of collecting the past due interest and letting the prin- 
cipal stand. Without doubt the plaintiff considered the 
whole amount due and was insisting upon payment of 
principal and interest in full. The plaintiff testified as 
follows: “Q. You wanted them to collect the interest? 
A. Yes; if they could. Q. And it was agreeable to you 
that they should collect the principal, wasn’t it? A. Yes, 
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‘sir; I believe it was.” On redirect examination by his 
own counsel, the plaintiff testified: “Q. Now, Mr. Krause, 
what do you mean when you state that you wrote Mr. 
Farley that the interest was due, what do you mean that 
you were willing that he collect the money, what do you 
mean by that, that he was to go out and remind Cox about 
it, or did you mean that you authorized Farley to collect 
that as your agent? A. Not as our agent.” Notwithstand- 
ing the plaintiff’s concluding statement that he did not 
constitute Farley Brothers his agents to receive the money, 
we think this was a conclusion at variance with the plain 
import of his acts, and that the evidence clearly establishes 
the agency of Farley Brothers to receive payment for the 
plaintiff. ‘ 

Although such agency is established by the record, the 
question nevertheless arises whether the payment of $1,200 
by the defendant was to be applied upon the mortgage debt 
or upon the alleged indebtedness to Farley Brothers. In 
favor of the theory that the money was to be applied upon 
the mortgage debt is the fact that it was approximately 
the amount due the plaintiff at that time; the fact that 
Caryl Farley had been “dunning” the defendant for this 
debt for some time before he persuaded the latter to sell 
his land, and the payment of the mortgage debt must have 
figured as part, at least, of the inducement to sell it; and 
the further fact that Caryl Farley had been trying to in- 
duce the defendant to pay him $2,700, which would have 
been sufficient to cover the alleged indebtedness to Farley 
Brothers as well as the plaintifi’s debt; but the defendant 
could not be persuaded to draw and pay over to Farley 
more than $1,200. These facts are corroborative of the 
testimony of the defendants that the mortgage debt was 
specifically mentioned when the money was paid over, and 
that it was understood that it was to be applied upon that. 
Further corroboration is furnished in the testimony of 
Harry L. Keefe that he overheard something said about a 
mortgage on the defendant’s place in the conversation be- 
tween Caryl Farley and the defendant at the agency. An- 


ce) 


734 NEBRASKA REPORTS. [Von. 105 


Krause v. Cox. 


other fact bearing upon the question of the application of © 
the money is that Caryl Farley testified that he had with 
him at the agency the notes representing the indebtedness 
which he claimed the defendants owed Farley Brothers. 
If that were true, there seems to be no reason why, if the 
$1,200 was to be applied upon that indebtedness, it should 
not have been credited thereon at that time and the notes 
then turned over to the defendants, instead of deferring 
the settlement until a later day. , 

We have, on the other hand, the positive testimony of 
Caryl Farley that the note and mortgage in suit were not 
mentioned, but that the money was to be paid on alleged 
indebtedness owing to his firm, and that he afterwards 
settled with the defendant by applying the money upon 
that indebtedness and returning him notes representing 
the same. 

Assuming, in accordance with the conclusion hereinbe- 
fore reached, that Farley Brothers were agents of the 
plaintiff to receive payment, the situation then is that the 
money was admittedly paid to the plaintiff’s agents; but 
the agents claim that it was paid upon a debt owing to 
themselves and not upon the obligation held by their prin- 
cipal. In order to sustain the plaintiff’s contention that 
his agents received the money upon a debt owing to them- 
Selves, it is necessary to-find from the evidence that such 
a debt existed in the amount which the defendant paid. 
There was, it seems clear, a $770 note, although it was 
primarily some one else’s obligation, and the defendant 
was liable thereon only as a surety. But Farley claimed 
about $1,400 against the defendant, including the note last 
mentioned. It is thus necessary to account for about $600 
more. The defendant denied any such indebtedness, and 
we have nothing to support a finding that it did exist ex- 
cept the bare assertion of Caryl Farley. There were no 
papers, book entries, or other corroborative evidence, The 
burden was upon the plaintiff, under the circumstances of 
this case, to prove the existence, validity and amount of 
the claimed indebtedness to Farley Brothers. Henderson 


o 


Vou. 105] JANUARY TERM, 1921. 738 


Blair v. Estate of Willman. 


v. Maysville Guano Co., 18 Ga. App. 69; Davis v. Fall, 
70 Neb. 678. , 

The defendants were unable to read English and had 
only a limited acquaintance and experience with business 
forms and usages. The case was one of equitable cogni- 
zance, and the defendants were entitled to have their rights 
scrupulously guarded. This is a trial de novo, and it is the 
duty of this court to scrutinize the record and arrive at an 
independent conclusion, giving full weight, however, to the 
findings of the trial court. After full reflection, we find 
the evidence insufficient to establish either that the in- 
debteduess claimed by Farley Brothers existed, or that 
the payment in question was intended or directed by the 
defendants to be applied thereon; and we are of the opin- 
ion that the $1,200 paid by the defendants should be credit- 
ed upon the mortgage indebtedness. 

We accordingly recommend that the decree of the court 
below be reversed and the cause remanded, with directions 
to credit such payment as of the date when made, and to 
enter a new decree in conformity with this opinion. 


Per Curiam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to credit such pay- 
ment as of the date when made, and to enter a new decree 
in conformity with this opinion, and this opinion is adopt- 
ed by and made the opinion of the court. 

REVERSED, 


ADAM J. BLAIR, APPELLEE, V. ESTATE or JOHN M. WILLMAN 
ET AL., APPELLANTS. 


Fitep Feseuary 23, 1921. No. 21343. 


1, Limitation of Actions: Part Payment. Voluntary part payment 
of an existing debt arising upon contract will toll the statute of 
limitations, and, if the debt is barred by the statute, will revive 
it. Rev. St. 1913, sec. 7579; Rolfe v. Pilloud, 16 Neb. 21; 
Ebersole v, Omaha Nat. Bank, 71 Neb. 778. 
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2. Where there is an uninterrupted continuity of 


employment extending over many years, under an oral contract 
which fixes the rate of compensation per year, but not the time 
of payment or the duration of the employment, and the employer 
admits a total sum due on the contract, any payment made by him 
to the employee, in the absence of evidence to the contrary, will 
be presumed to have been made upon the gross sum due, and 
not upon the compensation for any of the several years. 


3. Executors and Administrators; Claims: OBJECTIONS: WITHDRAWAL, 
Where objections are filed by the heirs to a claim against an estate 
and other objections are filed thereto by the executrix, it is not 
prejudicial error for the executrix to withdraw her objections 
during the trial, the objections of the heirs still remaining. 


4, Appeal: INCoMPETENT EvipeNcE. A party cannot predicate error on 
the admission of incompetent evidence elicited upon his own 
cross-examination, where he makes no objection or motion to strike. 


APPEAL from the district court for Otoe county: JAMES 
T. BeeLpy, JupGe. Affirmed. 


L. F. Jackson, D. W. Livingston and J. J. Ledwith, for 
appellants. 


W. F. Moran, contra. 


CAIN, C. 

On April 6, 1917, Adam J. Blair, the appellee, filed his 
claim against the estate of John M. Willman, deceased, for 
a balance of $7,200, and interest, due for work and labor 
performed by him for the deceased from January 1, 1881, 
to January 1, 1917, a period of 36 years, under an oral 
contract stipulating that he was to receive wages therefor 
at the rate of $300 a year, or $25 a month. In his claim he 
acknowledged the payment of $100 a year for the entire 
period and asked judgment for the remaining $200 a year, 
and interest, amounting in all to $15,920. There were two 
other items in the claim, relating to moneys belonging to 
the claimant and received by the deceased; but, as they 
were disallowed and are not complained of here, they are 
immaterial. 

The claim here involved relates solely to compensation 
for work and labor. To this claim three of the adult chil- 
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dren of the deceased filed objections, setting forth with 
great particularity that the claim for all wages accruing 
before January 1, 1913, was barred by the statute of limi- 
tations. Though the claim filed was for a single amount 
- covering the total of all-the years of labor, the answer 
pleaded the bar of the statute of limitations to each of the ~ 
years severally. Elizabeth A. Willman, widow of the de- 
ceased and sister of the claimant, was the executrix of the 
estate, and merely filed a general objection, which she with- 
drew upon the trial in the district court. On appeal to the 
district court, a trial was had to a jury, which resulted in 
a verdict in plaintiff’s favor for $18,837.36. Upon the 
hearing of the motion for a new trial, the court overruled 
the motion on condition that plaintiff file a remittitur of 
$5,837.36, which was done, and judgment was then entered 
on the verdict for $13,000. The defendants appeal. 

There are 27 separate assignments of error. Of these, 
assignments 1 to 12, inclusive, relate to the statute of limi- 
tations, upon which appellants chiefly relied. Assign- 
ments 21 to 25, inclusive, are that the evidence is insuffi- 
cient to sustain the verdict. The other assignments are 
with reference to instructions also involving the question 
of limitations, and that the court erred in permitting the 
executrix to withdraw her objections to the claim and to 
testify that it should be allowed, and in the court instruct- 
ing the jury orally. 

With reference to the assignment relating to the oral 
instruction of the jury, the record shows that, upon appel- 
lants’ objection to that method of instruction, the court re- 
duced the instruction to writing and read it to the jury. 
And we perceive no error in this. 

It is true that the executrix withdrew het objections to 
the claim during the trial, and that she testified that the 
claim should be allowed in the sum of $18,000, at least. 
We know of no rule preventing the executrix from with- 
drawing her objections to the claim, and it could have 
had no prejudicial effect, for the reason that the objections 


of the three heirs still remained and the trial proceeded. 
105 Neb.—47 
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An examination of the record discloses that the testimony 
of the executrix that the claim should be allowed was 
elicited upon appellants’ own cross-examination, without 
objection or motion to strike. It is obvious that appellants 
cannot avail themselves of an error of their own. 

We now come to the chief question in the case: It is 
whether the claim for all the years next before January 1, 
1913, is barred by the statute of limitations. Appellants 
urge this claim with persistence and yigor. Appellee con. 
tends that a partial payment of the indebtedness was made 
by the deceased in each of the 36 years, and that thereby 
the statute was tolled, and that, if the bar of the statute 
was ever complete, the debt was ‘revived by partial pay- 
ments thereof proved to have been made after January 10, 
1912. . Decision of this question requires an’ examination 
of the evidence, which is without substantial dispute. The 
evidence shows that Adam J. Blair, the plaintiff, was the 
brother of the widow of the deceased, and was 64 years of 
age at the time of the trial, and was never married; that 
he had lived nearly all of his life in the family of the de- 
ceased; that about January 1, 1881, plaintiff and the de- 
ceased entered into an oral contract of employment by 
which the plaintiff was to receive wages for his work at 
the rate of $300 a year, or $25 a month. No term of em- 
ployment or time of payment was provided by the con- 
tract, and it related solely to the fact of employment and 
the wages to be paid. From the time of making the con- 
tract until the first of January, 1917, the plaintiff worked 
for the deceased at farm labor, and lived in his home con- 
tinuously, with the exception of two visits to Oklahoma 
of one, week each, and a visit of three weeks in the east. 
With the exception of these five weeks the plaintiff worked 
continuously for the deceased at the same kind of labor 
for 36 successive years. There was no change in the kind 
of employment and no interruption: of its continuity. 
About 1866 John M. Willman, the deceased,, bought 80 
acres of land one and one-half miles from Nebraska City, 
which continued to be his home from that time until his 


Vou. 105] JANUARY TERM, 1921. 739 


Blair v. Estate of Willman. 


death. During that period he acquired additional tracts of 
Jand until he had over 800 acres. Complaint is made of the 
admission of the evidence of these successive purchases of 
land, but, as it was chiefly introduced to show that plain- 
tiff was not paid in full because the deceased was short of 
funds on account of these purchases, we think it was 
proper. Mr. Willman was chiefly occupied by his business 
transactions, and the management and operation of the 
farm was in the hands of the plaintiff. The deceased never 
denied the validity of plaintiff’s claim, but, on the con- 
trary, admitted it. Miss Edna Willman, a daughter of the 
deceased, about 49 years of age, who had lived in her 
father’s family all her life, and who assisted him in his 
business, testified to a conversation she had with her fa- 
ther, in the presence of her mother, on May 30, 1908, when 
her father was trying to borrow money from her on his 
note. The witness testified: ‘“He offered me a note, and 
I says I didn’t want to receive it for what he gave it to me. 
I said, ‘Why don’t you pay Ad (meaning plaintiff) before 
making any more debts?’ ‘Well,’ he said, ‘Ad has been 
here for over 26 years and $25 a month amounts up like 
hell.” He said, ‘I owe Ad close to $7,000. I have to sell 
a piece of land to pay him.’” This testimony of Miss 
Willman is corroborated by that of her mother, and is 
undisputed. Miss Willman further testified that, after 
that date, plaintiff continued to work there and got about 
one-half of his wages from 1908 to 1912, which was paid 
by check. The evidence also shows that John M. Willman 
consulted a lawyer about the means to prevent plaintifi’s 
claim from becoming outlawed, and was advised that part 
payments would prevent it. On January 10, 1912, the 
house of deceased burned, and all canceled chécks issued 
previous to that time were destroyed. Before that time, 
Miss Willman testified that her father would pay plaintiff 
money when plaintiff would strike him for a settlement; 
and also testified that her father said one reason he did 
not settle with plaintiff was that the plaintiff might leave 
if he did so, and that he was hard up for money and did 
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not have the money. Several checks were produced that 
were given to the plaintiff by the deceased after 1912 and 
up to January, 1917. The evidence of part payments pre- 
vious to 1912 is not as satisfactory as it might be, but it 
nevertheless shows payments made at intervals by the de- 
ceased; and from 1912 to 1917 the evidence is much clear- 
er of such payments. It is altogether probable that small 
payments were made several times each year, since it was 
necessary that the plaintiff have some money with which 
to buy clothing. In view of the uninterrupted continuity 
of the employment, the relation of the plaintiff to the de- 
ceased, and the measures taken by the deceased to prevent 
the plaintiff’s claim from becoming barred, and the un- 
qualified admission of the deceased of a debt amounting 
to $7,000 on May 30, 1908, we are convinced that whatever 
payments were made were upon the entire indebtedness. 
Both plaintiff and the deceased considered it a single debt 
arising from a single employment. 

We do not think that any part of the indebtedness be- 
came barred; but, even if it were, the undisputed and 
substantial payments made revived the debt. Rev. St. 
19138, sec. 7579; Rolfe v. Pilloud, 16 Neb. 21; Hbersole v. 
Omaha Nat. Bank, 71 Neb. 778; 25 Cyc. 1368. The ques- 
tion of whether voluntary part payments upon the debt 
had been made was submitted to the jury by the court 
under instruction No. 6, which is assailed by appellants. 
We have examined this instruction and think it fairly sub- 
mitted the question to the jury. We also think that the 
finding of the jury is amply sustained by the evidence. 

Careful examination of the entire record leads us to 
the conclusion that there is no error. On December 3, 
1920, this court made an order staying all other proceed- 
ings in the county court until the further order of this 
court. 

We recommend that the judgment of the district court 
be affirmed, and that the order of this court of December 
3, 1920, be vacated. 


~ 
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Per CurtAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 
the order of this court herein of December 3, 1920, is va- 
cated, and this opinion is adopted by and made the opinion 
of the court. 

AFFIRMED. 


THOMAS CAIN, APPELLANT, v. ANN DOWLING ET AL., 
APPELLEES. 


Fitep Marcu 11, 1921. No. 21367. 


Specific Performance: Aporrion: Parot Contract. In an action for 
specific performance of an oral agreement alleged to have been 
made with a deceased person to adopt a child and make him an 
heir, the contract must be proved by evidence that is clear, con- 
vincing and satisfactory, and the party seeking to enforce it must 
show such performance on his part that a failure to enforce it 
would be a fraud upon his rights. 


APPEAL from the district court for Knox county: AN- 
son A. WELCH, JuDGE. Affirmed. 


Baker & Ready and Barnhart & Stewart, for appellant. 
M. F. Harrington and J. F. Green, contra. 


Morrissey, C. J. 

Plaintiff prayed for specific performance of an oral con- 
tract alleged to have been entered into between Daniel 
Dowling, now deceased, and James Cain, father of plain- 
tiff, in 1891. It is alleged that it was agreed between plain- 
tiff’s father and Dowling that plaintiff, then about ten 
years of age, should be surrendered by his father, his only . 
surviving parent, to Dowling, and that Dowling then and 
there agreed that, in consideration of the services, society 
and companionship of the boy, Dowling agreed to adopt 
plaintiff as a son, and that, upon Dowling’s death, he 
would leave to plaintiff a share of his estate equal to a 
child’s share therein ; that he would treat him as a son, pro- 
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vide for his wants, educate and care for him. Irom a find- 
ing and judgment in favor of defendants, who are the 
widow and adopted daughter of Dowling, plaintiff appeals. 

Plaintiff’s mother was a sister of Daniel Dowling. She 
died in February, 1891, leaving seven children, viz.: Mary, 
James, Thomas, Will, Frank, Celestine, and a newly born 
babe, in destitute circumstances. The newly born babe 
was taken to Mr. Dowling’s home to be cared for before 
the death of its mother, and a few days after her death 
Thomas, Will, Frank and Celestine were also received into 
the home. Some time later in the same year James also 
found a home with his uncle. The baby died within a few 
months, while the other boys grew to manhood. <A short 
time after Thomas, Will, Frank and Celestine had been re- 
ceived into their uncle’s home, their father, who appears 
to have been a shiftless character, went there, as he says, 
for the purpose of bidding them good-bye, as he intended 
to go to South Dakota. He testified that when he was 
preparing to leave the Dowling home: 

“IT took the little baby and kissed him, and sek in my 
buggy and wanted to bid them all good-bye, and I said: 
‘Good-bye, Tommy.’ Tommy was off a short distance from 
uncle, and about the same distance from me, and I said 
‘Good-bye, Tommy,’ and reached out my hand to him, and, 
instead of coming to me, Tommy walked up to uncle. He 
didn’t go right up close to him; then I took the bold way 
that I used to have of talking cross, and I said ‘Come here, 
Tommy, and bid me good-bye,’ and he sided up closer 
to uncle. Then uncle said to Tommy to go and bid me 
good-bye, and Tommy came up then and bid me good-bye. 
Just as Tommy was turning away uncle said, said he, ‘Jim,’ 
they called me Jim; he’said, ‘Give me Tommy.’ He says, 
‘V’ll do as well by him as I will for Annie,’ and I stopped 
a minute, and then I said, ‘Well, you can have Tommy.’ 
*, * * He said whatever he done he would do just as 
well for him as Annie. Well, he did say ‘I will raise Tom- 
my well, and I will do as well for him as I will for Annie.’ ” 
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He then drove away and never again exercised any con- 
trol over the boy. Plaintiff testified: , 

“We weren’t quite to the barn, close to the barn, and he 
said that he came down to bid the children good-bye, so 
they all shook hands with him, and I wouldn’t shake handg 
with him. I was standing close to uncle, and I walked on 
over close to the corner of the barn where uncle was and 
stood close to him, and father reached out his hand and 
wanted to know if I wasn’t going to shake hands with him, 
and I didn’t say, and uncle told me to go and shake hands 
with him, and I did, and walked right back to uncle, and 
uncle says to father, ‘Give me Tom,’ and father stopped 
for a few minutes, and then said, ‘All right, you may have 
Tom,’ and uncle and I went up to the house. * * *. He 
said he would take me and raise mé and give me an educa- 
tion and I should share in his property equal with Annie, 
* * * when he died.” 

Plaintiff also testified that some time subsequent to the 
conversation just related, a friend of his uncle was visiting 
at the home, and Mr. Dowling put his hand upon plaintiff’s 

.Shoulder and said: “This is my boy.” That the friend 
asked Mr. Dowling if the other boys were not his, and Mr. 
Dowling said: “They were staying there, but ‘this was 
my boy;’?” that plaintiff was then 15 or 16 years of age. 
Plaintiff’s sister was a witness for plaintiff, and testified 
to a conversation had with her uncle in relation to plain- 
tiff’s inability to write a letter, and she quotes Mr. Dow- 
ling as saying, “Now, don’t be too hard on Tom. I haye 
deprived Tom of the schooling. He was the only one of 
the boys I could depend on to herd my cattle and take 
care of my stock, * * * He said he would have to do 
by Tom as he would by Annie when he died. * * * 
We would talk about all the boys, and he was always men- 
tioning Tom as his ‘stay-by,’ as he called him—the one he 
depended on.” She further stated that her uncle once re- 
marked to her that “he had a notion to adopt Tom, but 
he would have to have my signature, and I told him he 
could have my signature. * * * He would always 
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speak of Tom as the favorite—as ‘his boy.’ He had always 
spoken of him as ‘his boy.’” It is claimed by plaintiff that 
he was deprived of educational advantages and kept close- 
ly at work, and that he remained with his uncle, working 
and assisting upon the uncle’s farm and caring for the 
uncle’s live stock, until he had reached his majority. 
Defendauts testified that plaintiff was in school at the 
time the contract is alleged to have been made, and that 
he did not even see his father on that occasion. They 
offered testimony to show that plaintiff was given the 
school privileges usually accorded farm boys in that neigh- 
borhood at that time. They also deny that plaintiff did 
more than is usually done by a boy upon a farm, and it is 
claimed that, in place of remaining with his uncle until 
he had reached the agé of 21, when he was 17 or 18 years 
of age he and his oldest brother had a slight disagreement 
with their uncle and left home; that, after three or four 
days, plaintiff returned and then entered the employ of 
his uncle for wages, and that he never thereafter worked | 
for his uncle except in the capacity of a hired man. Af- 
ter this incident the oldest brother returned from time to 
time to the Dowling home, was always cordially received, 
and called the place his home, but does not appear to have 
entered the employ of his uncle. The younger brothers 
continued to make their home with their uncle, and all the 
children since entering the Dowling household have refer- 
red to the place as home and appear to have been kindly 
and generously treated there. A check issued by Mr. Dow- 
ling, payable to plaintiff, and showing upon its face that 
it was for wages, is in the record to contradict the claim of 
plaintiff that he continued to serve his uncle until he 
reached his majority, and it corroborates the testimony of 
defendants that, whenever plaintiff worked for his uncle, 
after reaching the age of 17 or 18, he was paid wages. 
Plaintiff never took the name of Dowling, but, like his 
brothers, was known by his father’s name. Aside from 
whatever may be gathered from the testimony set out, there 
is nothing to show that he was treated any differently in 
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the Dowling household than were his brothers. No reason 
is pointed out why he should be singled out as a special 
favorite of the uncle. He never asserted any claim to an 
interest in his uncle’s property until after the uncle’s death. 
No witness testified, except as hereinbefore recited, to any 
statement by Mr. Dowling relating to the adoption of 
plaintiff, or any agreement that he might have made to 
treat him in any different way from the way he treated 
his other nephews. The father drifted away, leaving not 
only this boy but his other boys to be cared for by Mr. and 
Mrs. Dowling. He did not return to his children until 
after the lapse of 20 years, when apparently he needed 
their protection and support. It is a most remarkable cir- 
cumstance that it is not even claimed that Mrs. Dowling, 
the woman who cared for these neglected children, had any 
knowledge that her husband had entered into a contract 
of adoption. She was never called mamma by plaintiff. 
Her husband was never called papa by him. Annie Dow- 
ling, the adopted daughter, had no knowledge of it. The 
brother, James Cain, with whom plaintiff seems to be on 
friendly terms, corroborates the testimony of defendants in 
relation to plaintiff having worked for wages for his uncle’ 
after the disagreement mentioned when the two boys left 
home. He also corroborates their story as to the uncle 
having given plaintiff a team of mules when he left the 
uncle’s place while still a minor. 

Paro] agreements for the adoption of children are fre- 
quently enforced, but it is uniformly held that the contract 
of adoption must be definite, and that substantial per- 
formance must be proved. In Tuttle v. Winchell, 104 Neb. 
750, it is said: “The parents’ sacrifice in giving up the 
child to those who promise to adopt it, and the subsequent 
society, companionship, and filial obedience of the child, 
constitute the consideration for a parol contract of adop- 
tion.” Plaintiff’s father made no sacrifice in surrendering 
plaintiff. On the other hand, he shifted the responsibility 
of caring for his minor boys to their uncle and aunt, and 
they furnished each child a good home until he reached 
man’s estate. 
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The making of the contract is not proved with definite- 
ness and certainty, and, if made, plaintiff has not shown 
such performance on his part as would justify a court of - 
equity in decreeing its specific performance. Indeed, a 
preponderance of the evidence shows that, however faith- 
ful and industrious plaintiff may have been as a small boy, 
when he reached the age of 17 or 18 years, he absolved 
himself from all responsibility to his uncle and started out 
in the world a free agent to do for himself. The evidence 
sustains the judgment of the district court, and it is 


AFFIRMED. 


JOHANNA HANEY PT AL., APPELLANTS, V. WILLIAM EZ. 
HEWIT?, APPELLEE. 


Firep Manrcn 11, 1921. No. 21295. 


Waters: Riauts oF Riparian OwneRS. An owner of land on the shore 
of an unnavigable river, in the absence of restrictions in his grant, 
owns to the thread of the stream, and his riparian rights extend 

_ to existing and subsequently formed islands. 


APPEAL from the district court for Colfax county: 
FREDERICK W, BUTTON, JuDGE. Reversed, with directions. 


Albert &€ Wagner and B. F. Farrell, for appellants. 
Hastings & Coufal and W. I. Allen, contra. 


Rose, J. 

This is a suit in equity to quiet in plaintiffs the title to 
a tract of unplatted land, called “Haney Island,” in the 
Platte river south of the shore-line of platted lots 2, 4, 
and 9, owned by plaintiffs in sections 5, and 6, township 
16, range 2, Colfax county. These lots were surveyed by 
the government and the title of plaintiffs thereto is un- 
questioned. Haney Island, however, was not thus survey- 
ed, but plaintiffs claim that, as riparian owners, their title 
to the lots includes also title to Haney Island, because, as 
they assert, it was, by the action of the water, formed as 


. 


sl 
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a separate body of land in the unnavigable Platte river be- 
tween the thread of the main channel and their shore-line. 
Plaintiffs also claim Haney Island by adverse possession 
for 30 years. 

Plaintiffs’ allegations of ownership, of adverse posses- 
sion, and of title by riparian right are denied by defendant, 
who insists that he is himself the owner of what plaintiffs 
call “Haney Island;” that it is by accretion a part of 
Hewitt Island, a tract of land owned by him, and that he 
also acquired by adverse possession title to the land in 
controversy. Hewitt Island was included in the govern- 
ment survey and, as originally platted, it was east of and 
further down the river than Haney Island. Hewitt Island 
is a large tract in the Platte river, and defendant’s title 
thereto, as the land was originally surveyed, is conceded. 
At present the two islands are practically united, though 
at times, during high water, the river separates them. In 
a eross-petition defendant prays for a dismissal of plain- 
tiffs’ action and for a decree quieting in him title to the 
land in controversy. 

The trial court found that what plaintiffs claim as 
Haney Island had been in the actual, open, notorious, ad- 
verse, continuous possession of defendant for the statutory 
period of 10 years, and that the lands in controversy were 
accretions to the west end of Hewitt Island. Plaintiffs’ 
action was consequently dismissed and the title quieted in 
defendant. Plaintiffs have appealed. 

On the issue of adverse possession the evidence shows 
conclusively that the possession pleaded by defendant was 
interrupted by the exclusive possession of plaintiffs for 
at least several months during the year 1912. In this re- 
spect, therefore, defendant cannot prevail. 

On the issue that Haney Island is, by accretion, a part 
of Hewitt Island, and therefore owned by defendant, the 
more convincing evidence and the testimony of the greater 
number of witnesses lead to the following conclusions: 
During the time that Haney Island was a separate body 
of land in the Platte river, it was between the thread of 
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the main channel and the shore-line of the platted lots 
owned by plaintiffs. Before the river closed the gap be- 
tween the two islands, Haney Island belonged to plain- 
tiffs, the riparian proprietors of the north bank of the 
river. They owned the unplatted land in the river south 
of their shore-line to the thread of the main channel of the 
viver, and this includes what was Haney Island as far east 
as the line running north and south through the center of 
section 5, township 16, range 2, Colfax county. 

It is earnestly argued that the findings of the trial judge 
should not be disturbed because he viewed the premises be- 
fore rendering his decision. The usual advantage ob- 
tained by a view of the premises is partially lost in this. 
case on the trial de novo in the appellate court, because the 
findings below show that the trial judge was influenced 
largely in his decision by evidence on the issue of adverse 
possession—evidence wholly insufficient to sustain a find- 
ing in favor of defendant. 

The judgment is reversed and the cause remanded es 
the district court, with instructions to enter a decree in 
favor of plaintiffs according to the prayer of their petition. 


REVERSED. 


FRANK SELLERS, Vv. STATE OF NEBRASKA, 
Fired Marcu 11, 1921. No. 21499. 


1. Criminal Law: Parotes: DiscrRETIoNARY PoweER or Court. In a 
prosecution for grand larceny, the district court has discretionary 
power, on a verdict or plea of guilty, before pronouncing sentence, 
to suspend further proceedings, to put defendant on probation, to 
determine probationary conditions, and, for a violation thereof, to 
revoke the parole and impose upon defendant any penalty which 
might have been imposed upon the verdict or plea of guilty. Rev. 
St. 1913, secs. 9148-9150. 

2. 7 : REVOCATION: PROCEDURE. In a proceeding to vacate 
a parole granted by the district court, the correct practice re- 
quires a verified information stating specifically the conduct con- 
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stituting a violation of probationary conditions, but a proceeding 
by motion, stating that defendant violated his parole, may be sus- 
tained, if defendant had timely notice of a hearing, the assistance 
of counsel, the testimony of witnesses, and a fair and impartial 
trial. 


: Evipence, Any probative cvidence show- 
ing a violation of probationary conditions by conduct sufficient to 
convince the district court that defendant will not refrain from 
criminal acts in the future without punishment will sustain the . 
revocation of a parole. 


Error to the district court for Douglas county : WILLIAM 
A. Repick, Jupce. Affirmed. 


Jamieson & O’Sullivan, Burkett, Wilson & Brown and 
J. L. Brown, for plaintiff in error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. : 


Rose, J. ; 

In the district court for Douglas county Frank Sellers, 
defendant, was charged with grand larceny, the property 
stolen being an automobile. Defendant pleaded guilty, but 
the district court, instead of imposing the sentence pre- 
scribed by the Criminal Code, put him on probation March 
16, 1919, in charge of the adult probation officer for a two- 
year period, on the condition of good behavior, with per- 
mission to apply for and to reside on a soldiev’s homestead. - 
Before the period of probation had expired the county at- 
torney filed a motion to revoke the parole on the ground 
that the probationary condition had been violated by de- 
fendant. The district court sustained the motion March 
27, 1920, and, on the former plea of guilty, sentenced de- 
fendant to serve in the penitentiary a term not less. than 
one nor more than seven years. As plaintiff in error de- 
fendant presents for review the revocation of his parole. 

The legality of the motion, the regularity of the pro- 
ceedings thereon, and the sufficiency of the evidence to 
sustain the revocation of the parole are challenged by de- 
fendant. 


' 
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Can the procedure by motion be sustained? In the crim- 
inal prosecution the district court, in its discretion, upon 
the plea of guilty, was empowered by statute, before pro- 
nouncing sentence, to enter an order suspending further 
proceedings, to put defendant on probation under the 
charge of a probation oificer, to determine the conditions 
and the period of probation, and, for a violation of proba- 
tionary conditions, to revoke the parole and impose upon 
defendant any penalty which might have been imposed 
upon his plea of guilty. Rev. St. 19138, secs. 9148-9150. 

The statutes do not prescribe forms or methods of proced- 
ure to be observed in revoking a parole. The condition 
on which defendant was permitted to escape the penalty 
for grand larceny with an opportunity to become a law- 
abiding citizen was “good behavior.” The term “good 
behavior” was sufficiently definite for the freedom enjoyed 
by defendant under it. In the motion the county attorney 
informed the court that defendant had been guilty of con- 
duct amounting to a violation of his parole, and asked that 
a time be fixed for a hearing on the motion, and that de- 
fendant be ordered to show cause why his parole should 
not be revoked and sentence imposed upon his former plea 
of guilty. This course was pursued. In the motion de- 
fendant was not charged with a criminal offense. Though 
not in prison while in charge of the probation officer, he 
was nevertheless in the constructive custody of the dis- 
trict court with restrictions on his liberty. He was called 
to account for violating the conditions of his parole, a 
question involving an abuse of the confidence reposed in 
him by the district court in the hope that he would de 
velop into a law-abiding citizen without punishment. A 
formal information and an arraignment conforming to 
criminal procedure were unnecessary. On the motion charg- 
ing that defendant violated the probationary conditions 
of his parole, he had timely notice of a hearing, the as- 
sistance of counsel, the testimony of wituesses, and a fair 
and impartial trial. After the county attorney had ad- 
duced his evidence in support of the charge that the parole 
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had been violated, defendant was allowed time and op- 
portunity to justify his conduct by evidence in his own 
behalf and to give his own explanations of the testimony 
of the witnesses for the state. While the proper practice 
requires a verified information stating specifically the con- 
duct constituting a violation of probationary conditions, 
the course pursued in this case did not deprive defendant 
of any right protected by law. 

The questions relating to the sufficiency of the evidence 
to sustain the revocation of the parole are more difficult. 
The granting of a parole, instead of imposing a sentence 
upon a verdict or a plea of guilty, is the exercise of a dis- 
cretionary power of the district court. The statutory in- 
quiry extends to the age of defendant, to his former course 
of life, to his disposition, habits and inclinations, to former 
offenses, and to all other obtainable information. Rey. 
St. 1918, sec. 9149. On such information the discretion 
to graut a parole may be exercised, if the trial judge “be 
of the opinion that the accused would refrain from en- 
gaging in or committing further criminal acts in the fu- 
ture.’ Rev. St. 19138, sec. 9149. The opportunity to be- 
come a law-abiding citizen without undergoing penal servi- 
tude seems to be the ultimate aim cf the legislation author- 
izing a parole by the district court upon a verdict or plea 
of guilty before sentence has been pronounced. It seems to 
follow that any probative evidence showing a violation of 
probationary conditions by conduct sufficient to convince 
the district court that defendant will not refrain from 
criminal acts in the future without punishment will sus. 
tain the revocation of a parole. Evidence that a new crime 
has been committed is unnecessary. While on probation 
defendant ignored his permission to apply for and to re- 
side on a soldier’s homestead. Without reason he was 
unemployed for a considerable time. He had and used 
a valuable automobile and also a truck, but was unable to 
give a satisfactory explanation as to how he acquired 
funds to pay for them. He had been in the company of 
a law-breaker who trafficked in intoxicating liquors and 
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had listened intently to plans for the violation of law. In- 
stead of giving a satisfactory account of himself according 
to the terms of his probation, he insisted on strict proof 
that he had violated his parole as a condition of revocation. 
On inferences drawn from evidence of the character out- 
lined, the trial court, in the exercise of a statutory discre- 
tion, vacated the parole. The evidence seems to be suffi- 
cient to meet the requirements of the law. No prejudi- 
cial error has been found in the record, and the judgment . 
is 

AFFIRMED. 


RICHARD WILKINSON BT AL., APPELLEES, V. CITY OF LINCOLN, 
APPELLANT. 


Fitep Marcw 11, 1921. No. 21735. © 


Municipal Corporations: STREET IMPROVEMENTS: PETITIONERS: WITHDRAW- 
AL OF NAMES. In the absence of fraud or of statutory or municipal 
authority, a petitioner for a cily pavement cannot withdraw his 
name after the petition has been duly approved and the paving 
legally ordered by the-city council. 


APPEAL from the district court for Lancaster county: 
WintiamM M. Mornine, Juparn. Reversed and dismissed. 


C. Petrus Peterson, Charles Rk. Wilke, R. A. Boehmer 
and Sterling F. Mutz, for appellant. 


Burr & Brown, contra. 


Rose, J. 

This is a suit in equity to prevent the city of Lincoln 
from entering into a contract to pave Holdrege street be- 
tween Twenty-seventh street and the alley west of Nine- 
teenth street. Property of each plaintiff will be subject 
to assessment to pay a proportionate share of the cost 
of the improvement, if made. Insufficiency of the paving 
petition is pleaded, on the ground that some of the peti- 


1 
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tidning property owners withdrew their names before the 
paving contract was let, leaving the property owned by 
the remaining petitioners insufficient to authorize the pav- 
ing. This was the controlling issue in the case. The trial 
court held that the withdrawing petitioners acted within 
their rights and granted an injunction against further 
proceedings under the petition. The city has appealed. 

Under authority conferred by the city charter, the coun- 
cil passed a valid resolution approving the petition and 
ordering the paving. The petition was then legal and suffi- 
cient in every respect. It was after the improvement had 
been thus ordered that plaintiffs withdrew their names. 
Within the meaning of the city charter, the action of the 
city council in ordering the paving was final as to the 
right of a petitioner to withdraw his name from the pav- 
ing petition. The right to withdraw the name of a peti- 
tioner, in the absence of fraud or of statutory or munici- 
pal authority, ended with the resolution. In passing it 
the city council not only acted for all of the petitioners 
but for all other citizens of the municipality. The validity 
ot municipal acts is not left to the changing attitude of 
private petitioners. Public policy does not permit a peti- 
tioner to invoke municipal power for the public welfare 
and, by withdrawing his name without specific statutory or 
municipal authority, destroy the power invoked by him 
after it has been legally exercised by the city council. This 
principle of municipal law is sound and is well established 
by precedent. 

On,the part of city officers, there was no fraud to justify 
a Withdrawal of names from the paving petition, nor was 
such authority granted by state statute or municipal or- 
dinance. 

For the purpose of granting an injunction, it will not 
be presumed that assessing officers will cast an unlawful 
burden on property in the paving district. A remedy in 
such an improbable contingency will not be wanting, but 
it has no place under the issues and the proofs in the pres- 


ent case. 
105 Neb.—48 
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The injunction was erroneously allowed. The judgment 
of the district court is therefore reversed and the suit dis- 
missed at the costs of plaintiffs in both courts. 

REVERSED AND "DISMISSED. 


Earu Boyd SMITH, APPELLEM, v. J. H. BAILEY pr AL., 
APPELLANTS, 


Fitep Marcn 11, 1921. No. 21320. 


1. Evidence: Wrirren Contract: Paro EvipeNncr. Where a written 
contract is not uncertain, indefinite or ambiguous, and where the 
terms used have an apparent intent, which cannot reasonably be 
taken to have other meaning than as used, the statute (Rev. St. 
1918, sec. 7909) has no application, and evidénce, extrinsic to 
the writing, cannot be admitted to show an oral agreement during 
the negotiations leading up to the signing of the written instru- 
ment, 

2. : 4 . Even though a written contract, in the 
light of its purpose and subject-matter and the circumstances 
under which it was executed, may have been determined to be 
incomplete, extrinsic evidence cannot be admitted for the purpose 
of proving a supplemental provision, inconsistent or in conflict 
with the expressed intention of the parties, as embodied in the 
writing. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Reversed. 


L. H. Blackledge, Bernard McNeny, T. 8. Allen and 
E. G. Maggi, for appellants. 


Wilmer B. Comstock, contra, 


FLANGBURG, J. 

This action seems to have been for damages, as well as to 
recover $3,000 as the agreed price for certain wells con- 
structed by the plaintiff. The case was submitted to the 
jury as an action to recover the contract price, and the jury 
returned a verdict of $2,500 against defendants. Defend- 
ants appeal. 


om 
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The record shows that there had existed a shortage of 
water in the municipal wells of the city of Red Cloud. 
The city council had ordered tests made for other wells 
and had endeavored to increase the water supply, but 
without success. Plaintiff was confident that he could 
furnish a sufficient amount of water by constructing shal- 
low wells at certain points and by siphoning water from 
them into the deeper city wells. The plaintiff’s plan 
required no pumps. The city pumps were sufficient to 
draw the air from the siphon, which would commence 
the flow of water, after which, it was considered, the siphon 
would be self-operating and provide a continuous stream 
of water, with little cost of operation or maintenance. 

For some reason, the city made no direct agreement with 
plaintiff, but a number of citizens of Red Cloud, the de- 
fendants in this case, did enter into a written agreement 
with him, and it appears that they had some sort of an 
understanding with the city that they would be reimbursed 
for what expenditures they should make. The written 
contract was drawn up and circulated among the citizens 
of the town, 54 of whom signed. 

It provided that the plaintiff, and one Nelson, to whose 
rights the plaintiff has now succeeded, should construct 
certain wells, ditches and conduits within 60 days from 
the signing of the contract, and thereafter should receive 
$1 for every day that they should be able to conduct into 
the city wells 250,000 gallons of water. The contract fur- 
ther recited that it was to be “subject to the privilege on the 
part of the * * * (citizens) to purchase the well or 
wells and system by which * * * (plaintiff and Nelson) 
supply said water for $3,000, in which event the obligation 
to pay $1 a day ceases. The said Smith and Nelson agree 
to sell to the first parties at any time for $3,000 all their 
rights and interests in any well or wells, ditches, pipes, 
conduits, and other means of supplying and conducting 
said water.” : 

The testimony in behalf of the plaintiff is to the effect 
that the plant was constructed, ag agreed, at a cost to 
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him of from $2,000 to $2,500, and that 250,000 gallons of 
water, or aS much thereof as the city was able to use, was 
conducted into the city wells daily for the period of three 
years, during which time the plaintiff received from the 
defendants $1 a day. After the three years, however, the 
defendants refused to make any further payments, though 
the plaintiff claimed to be able and willing to continue in 
the performance of his contract. The defendants justify 
their action in refusing to make further payments on the 
ground that the wells constructed by the plaintiff fell far 
short of supplying the amount of water specified in the 
contract. 

Error is predicated upon the admission of evidence and 
upon instructions given by the court, based upon the 
evidence so introduced. The evidence complained of was 
admitted upon the theory that the contract was ambiguous, 
indefinite and incomplete, and that oral testimony and 
extrinsic evidence could be resorted to, to supplement the 
written contract and to establish the real and entire agree- 
ment between the parties. — 

By the plaintiff’s testimony, which is corroborated to’ 
some extent by the minutes of the city council, there is 
evidence tending to show that the. plaintiff had an under- 
standing with certain signers of the contract that, if the 
wells produced the amount of water represented, and that 
if the project proved to be successful for the period of 
one year, it should then be obligatory upon the citizens 
signing the contract to purchase the plant from the plain- 
tiff at the price of $3,000. It. is upon such verbal agreement 
that the judgment of the Jower court is based. 

The vital question in the case before us is whether such 
an understanding and agreement may be allowed to be 
shown by evidence extrinsic to the written instrument. 

Though generally held that contracts for the perform- 
ance of services or for the continuous furnishing of com- 
modities are, when the contract itself specifies no period 
of duration, terminable, upon reasonable notice, at the will 
of either party to the contract (McCullough-Dalzell Cruci- 
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ble Co. v. Philadelphia Co., 223 Pa. St. 336; Stonega Coal 
& Coke Co. v. Louisville & N. R. Co., 106 Va. 223, 9 L. R: 
A.n. gs, 1184; Echols v. New Orleans, J. & G. N. BR. Co., 
52 Miss. 610; Bailey v. Stafford, Inc., 166 N. ¥. Supp. 79; 
13 C. J. 604, sec. 630), the case here hardly comes within 
that rule. The plaintiffs contract in this case was to build 
an adjunct to the city water plant, and his wells, by auto- 
matic operation, were expected to increase the flow of the 
city wells 250,000 gallons a day. His contract was more 
than the furnishing of a commodity, it was, as well, to build 
a structure and to make the necessary expenditures to that 
end. It is apparent from the contract that it was not con- 
templated by the parties that, the structure being complete 
and in successful operation, the citizens obligated could, at 
will, declare the duration of the contract at an end within 
a few days or in one or two years after the performance of 
the contract had begun. The plaintiff had made’ an invest- 
ment, had constructed an addition to the city water plant, 
and these properties would obviously be rendered absolute- 
ly worthless to him, should his contract be terminated. 
Provision was made so that he might derive an income 
from his investment and have his capital protected. He 
was to receive $1 a day for every day that his apparatus 
should perform and for every day that he should be 
able to conduct into the city wells the required amount of 
water. The rate he was to receive—$365 a year—was 
a sufficient income on a $2,000 or $2,500 investment, when 
there was to be no cost of operation, and little expense for 
maintenance. With the object, however, of allowing the 
citizens obligated to put an end to the daily-payment pro- 
vision of the contract, it is apparent that the privilege of 
the purchase of the plant at $3,000 was inserted. 

The contract has a definite legal meaning as to its dura- 
tion. The citizens who signed this contract could not 
have been heard to say that they had a parol understanding 
and were to be relieved from the daily payments at any 
time they desired, even though the plaintiff’s plan should 
prove successful and he be able to deliver the amount of 
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water agreed upon. Such an understanding would have 
been directly repugnant to the written instrument, just 
as much so as the understanding that the plaintiff has 
sought to prove by his extrinsic evidence. 

But the evidence introduced, and now complained of, had 
a bearing, not alone upon the duration of the contract, but 
was offered for the purpose of showing that, at the end of 
one year, the citizens signing the contract were expressly 
bound to purchase the plant at $3,000. Such an oral agree- 
ment would have been in direct contradiction to the express 
terms of the written instrument, for the written provision 
is that these parties shall have the “privilege” of purchas- 
ing the plant, and that the plaintiff shall sell to them “at 
any time.” The contract gives them the privilege of pur- 
chasing, and the very grant of that privilege negatives any 
affirmative obligation on their part to ‘purchase. Extrinsic 
evidence can never be admitted to prove a supplementary 
provision, inconsistent or in conflict with the expressed in- 
tention of the parties, as embodied in the written instru- 
ment. 22 ©. J. 1290, sec. 1720. 

Furthermore, we can see nothing ambiguous in the con- 
tract, providing that these citizens should have the privilege 
of purchasing. On the other hand, such a provision was 
entirely consistent with the idea that the citizens should 
thus be given the opportunity of bringing the performance 
of the contract to a close before its term would otherw:se 
actually expire. It is only when there is uncertainty, in- 
definiteness, or ambiguity in a contract that it is open to 
construction, and it is only in such cases that the statute 
(Rev. St. 1918, sec. 7909) has been held to apply. Camp- 
bell v. Hobbs, 97 Neb. 833; Hamilton v. North American 
Accident Ins. Co.,99 Neb. 579; Richey v. Omaha & Lincoln 
Railway & Light Co., 100 Neb. 847; Bank of Waverly v. 
Daily, 103 Neb. 7. 

Another reason would prevent the court from enforcing 
an oral agreement against all those citizens signing the con- 
tract. No attempt was made to show that more than a yery 
few of the signers were aware of the alleged parol agree- 
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ment, upon which plaintiff relies. The written contract was 
circulated and signed by all of the other 54 citizens, who, 
so far as the evidence shows, were informed of nothing 
but what was contained in the written instrument, and they, 
of course, would not be bound by an understanding or 
verbal agreement, unknown to them. 

The contract, it appears to us, was one whereby the 
plaintiff was to receive $1 for each day that his plant was 
found capable of furnishing 250,000 gallons of water to 
the municipal wells, such daily payments to continue so 
long as the plaintiff was able to continue performance, 
provided, however, that the citizens, during the successful 
performance by the plaintiff, were given the privilege of 
bringing the contract to a close and of terminating the obli- 
gation to make daily payments by a purchase of the plant 
for $3,000. The contract, however, contained no compul- 
sory requirement that they should make such purchase, 
and cannot be supplemented by extrinsic testimony to show 
that such was the agreement. Though the plaintiff is 
entitled to hold the defendants to the daily payments con- 
tracted, so long as he is able to perform, nevertheless, for 
a failure on their part to carry out their agreement, his 
remedy would be for damages growing out of that breach. 

For the reasons given, it is our opinion that the judg- 
ment of the lower court must be reversed and the cause 
remanded for further proceedings. 

REVERSED AND REMANDED. 


JoHN O. ANDERSON, APPELLEE, V. UNION PACIFIC RAILROAD 
COMPANY, APPELLANT. 


Fitep Marcu 11, 1921. No. 21659. 


1. Appeal: AFFIRMANCE. A verdict of the jury, which is not contrary 
to law, will not be set aside, where there is competent evidence to 
support it, unless this court can,’ from the record, say that the 
verdict is clearly wrong, or that it is the result of passion, prejudice 
or mistake. 
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: INSTRUCTIONS: PRESUMPTION. Though it may appear pror- 
able, it will never be presumed, that the jury disregarded one of 
the instructions given by the court, where the record does not 
positively and affirmatively show Such to be the fact. 


APPEAL from the district court for Dawson county: 
HLAnson M. Grimes, JupGr. Affirmed. 


O. A. Magaw, T. M. Hewitt, 7. F. Hamer and T. W. 
Bockes, for appellant. 


Cook & Cook and W. A. Stewart, contra. 


’ FLANSBURG, J. 

Action for damages alleged to have been caused to crops 
and personal property by flood resulting from the defend- 
ant’s railroad embankment. Plaintiff recovered a judy- 
ment, and defendant appeals. 

The defendant’s principal objection is that the evidence 
is insufficient to support the verdict. Plaintiff’s testimony 
is to the effect that he is the owner of a farm, and that the 
defendant’s railroad runs across the south part of his 
land; that the land in this territory slopes from the north- 
west to the southeast, and that just north of the railroad 
igs a poud of water which is fed by waterways, extending 
from the northwest. It is the contention of the defendant 
that the evidence is insufficient to show that the railroad 
embankment interrupts any natural waterway. On this 
question maps were introduced showing elevations, and 
the testimony in behalf of the plaintiff is to the effect 
that the waterway to the north of the railroad, which 
empties into the pond, can also be identified and traced 
as it passes to and beyond the railroad to the south. South 
of the railroad the waterway is said to extend southeast, 
and appears as a depression, about two feet deep, across a 
meadow. The rains during the period preceding the flood 
were very excessive, and the water was backed up from 
the defendant’s railroad embankment over the plaintiff’s 
land and remained there for weeks. In the face of the testi- 
mony in behalf of the plaintiff, we are unable to say that 
the jury’s verdict, to the effect that the railroad embank- 
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ment interfered with a natural waterway and was responsi- 
ble for the flooding of plaintiff’s crops, is clearly wrong. 
The trial judge passed upon the testimony and found 
it sufficient and overruled the motion for a new trial. 
We are unable to say that the verdict should be set aside. 

The defendant further complains that the jury disregard- 
ed one of the instructions of the court. By that instruc- 
tion, the court directed the jury to find for the defendant, 
in case the jury should determine that the damage to the 
crops complained of was caused partly by rainfall, for 
the reason that there was no evidence to separate the dam- 
age caused by the back-water. 

Plaintiff had claimed damage in the amount of $2,512, 
but the jury’s verdict was $1,050. The defendant argues 
that the jury must have arrived at this amount as damages 
by reason of the finding that the damage had been caused 
in part by rainfall. Such conclusion does not necessarily 
follow. It was shown that other like crops in the vicinity 
were not injured by the rains. It was within the province 
of the jury to determine the amount of the plaintiff’s 
damage, and it may have been that the jury, instead of . 
finding that the total amount of damage was $2,512, as 
the plaintiff claimed, and that a part of such total dam- 
age was caused by rainfall, found that the total damage 
was $1,050 only. 

Defendant raises no other objections, and we see no 
reason for a reversal of the case. It is therefore 

, AFFIRMED, 


Louis SwANSoN y, STATE OF NEBRASKA, 
Fittep Marcu 11, 1921. No. 21728. 


Jury: DeLvinquexcy: TRIAL By Jury. The trial of a person charged 
with causing or contributing to the delinquency of a child, in 
violation of section 1263, Rev. St. 1913, is required to be conducted 
in the manner that is provided generally by the Criminal Code 
for other misdemeanors, and the accused is entitled to a jury trial. 
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Error to the district court for Douglas county: WItLs 
G. Sears, JuDGE. Reversed. 


Gray & Brumbaugh and Macfarland € Macfarland, 
for plaintiff in error. 


Clarence A. Davis, Attorney General, and C. L. Dort, 
contra. . 


FLANSBURG, J. 

Defendant was charged with contributing to the delin- 

quency of a female child under the age of 16 years, in that 
he did carnally know and have sexual intercourse with 
her. The case was tried to the judge of the juvenile court 
without a jury, though a jury was demanded. The defend- 
ant was adjudged guilty and sentenced to imprisonment 
for a period of 90 days in the county jail and ordered to 
pay the costs of prosecution. 
' This action was based upon section 1263, Rev. St. 
1913, providing that any person, causing or contributing 
to the “delinquency” of a child, “shall be guilty of a mis- 
demeanor, and upon trial and conviction thereof, shall 
‘ be fined in any sum not exceeding five hundred dollars, or 
imprisonment in the county jail for a period not exceeding 
six months.” 

That provision of the statute was not enacted as a part 
of the juvenile court law. It appears as a separate act, 
chapter 195, Laws 1905, under a title as follows: “A 
bill for an act to provide for the punishment of persons 
responsible for, or contributing to, the dependency or 
delinquency of children.” The juvenile court law (Rev. 
St. 1913, secs. 1244-1262), on the other hand, is found 
under chapter 59, Laws 1905, under the title: “ A bill 
for an act to regulate the treatment and control of depend- 
ent, neglected and delinquent children.” In 1913 the 
legislature adopted the Revised Statutes, as prepared 
and presented by the statute revision commission, and 
under that revision the two laws mentioned were included 
in the same chapter, as a part of the same act, and under 
the subject “Juvenile Courts.” 
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It is contended that the statute, here in question, was en- 
acted in 1905 as a supplement to the juvenile court act, 
that the general procedure of the juvenile court was in- 
tended to govern, and that such relation between the two 
statutes is, furthermore, borne out by the subsequent 
action of the legislature, combining the two enactments 
in the revision of 1913. 

The statute, making it a misdemeanor to contribute to 
the delinquency of a child and prescribing punishment for 
violation, is éssentially a criminal statute, and does not 
purport to dispense with a jury trial, nor with other 
requirencnts found in the general Criminal Code, nor does 
it expressly provide that prosecutions under it shall be 
conducted in the summary manner afforded by the rules 
of procedure in juvenile courts. The mere grouping of 
these two laws under one chapter did not, of course, 
broaden or. enlarge the powers under either. 

Juvenile courts are not criminal courts. Their func- 
tion is not to try criminal charges and punish for criminal 
offenses. It is only upon the theory that they are not crim- 
inal] courts that their establishment, and that their meth- 
ods of procedure, can be sustained as constitutional. 
Children are considered wards of the state. When a child 
is found without proper parental care, in poverty, or neg- 
lected, or incorrigible, or surrounded by vicious and im- 
moral influences, tending to prevent it from growing intoa 
useful and law-abiding citizen, the juvenile court takes up 
the matter, not as the trial of a criminal charge, but as a 
problem to determizie the status of the child, to see whether 
the child is dependent, neglected or delinquent, and hence - 
whether it has become necessary, for the welfare of the 
child and in the interest of the public, that the state, in 
the particular instance, shall step in, and require a change 
of the custody of the child, provide other associates or a 
new environment, and provide for such care and training 
as may lead to its reformation. Such a proceeding is 
obviously quite different from a criminal proceeding, and 
ig not penal in character. 
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The law governing the procedure of juvenile courts rec- 
ognizes that criminal charges should be handled in a 
different manner, and by section 1245 it is provided that 
in all trials, where a delinquent child is charged with a 
crime, a jury may be demanded. For a discussion which 
brings out the distinction between criminal charges and 
those matters which are properly within the purview of 
the juvenile court, see State v. Burnett, 179 N. Car. 735; 
Ee parte Bartee, 76 Tex. Cr. Rep. 285. 

Under the statute involved in this case, the person who 
causes or contributes to the delinquency of a child is made 
guilty of a misdemeanor. Prosecution upon that charge 
is clearly a criminal prosecution. It is not a proceeding 
to determine a status, but to establish guilt and inflict 
punishment. It is not such a proceeding as is within the 
general purview of the jurisdiction of a juvenile court, 
nor one in which special procedure or summary punish- 
ment can be logically justified. 14 R. C. L. 277, sec. 48. 

In some states, where the legislature has attempted to 
provide that the prosecution of such charges shall be had 
before the juvenile courts without a jury and without that 
general protection which must be afforded in criminal 
trials, the laws have been declared invalid, since they im- 
pair the constitutional rights of the accused. Mill +. 
Brown, 31 Utah, 473; Robison v. Wayne Circuit Judges, 
151 Mich. 315; State v. Tincher, 258 Mo. 1. 

The statute involved, as we construe it, is not a part of 
the juvenile court act, and prosecutions on the charge of 
causing or contributing to the delinquency of a child are 
not matters for summary disposal by juvenile courts, but 
are for the criminal courts, and are to be tried before a 
jury and in the manner provided by the general Criminal 
Code. 

The refusal to grant a jury trial is fatal to the pro- 
ceeding. - 

REVERSED. 


wel 
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JOSEPH NIGHTINGALE Y. STATE OF NEBRASKA, 
PHILIP NORTON V. STATE OF NEBRASKA. 


Fitep Marcy 11, 1921. Nos. 21721, 21722. 


Error to the district court for Douglas county: WILLIS 
G. Sears, JupGk. Reversed. 


Gray & Brumbaugh and Macfarland & Macfarland, for 
plaintiffs in error. 


Clarence A. Davis, Attorney General, and C. b.-Dort, 
contra. 


F'LANSBURG, J. 

These cases were tried together with the case of Swan- 
son v. State, ante, p. 761, are decided upon the same rec- 
ord, and involve the same question. They are controlled 
by the ruling in the Swanson case and are reversed for 
the reasons given therein. 


IREVERSED. 
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JAMES M. PRIME, APPELLEF, Vv. WAltn H. SQuier, 
APPELLANT. 


Fitep Marca 11, 1921. No. 21246. 


1. Corporations: SALE or STocK: RESCIssIon. Where corporate stock 
is sold upon the faith of representations of fact as to the corpora- 
tion and its property, under an express agreement that if, after 

_ careful investigation, the buyer is not entirely satisfied the prop- 
erty is as represented, he shall receive his money back upon tender 
of the stock, the intent of the contract being that the buyer’s right 
to ‘rescind shall depend upon the truth or falsity of the repre- 
sentations, rather than upon his mere taste or liking, he is pre- 
sumed to have undertaken to act reasonably and fairly in the 
ascertainment of the facts. In such case, his decision that he 
was not satisfied is not conclusive, and, to entitle him to rescind, 
it must appear that the facts were such as to justify a reasonable 
man in reaching that conclusion. 


2. H : TRIAL: INCONSISTENT INSTRUCTIONS. In an action 
to recover the purchase price of corporate stock under an agree- 
ment permitting the buyer to rescind, if satisfied, upon investiga- 
tion, that the property was not as represented, the court, at 
plaintiff’s request, instructed that, if the plaintiff honestly and in 
good faith decided it was not as represented, his decision was 
conclusive, though wrong. On its own motion, the court also 
instructed that the evidence coming to the plaintiff must have 
fairly and reasonably satisfied him that the property was not as 
represented. Held, that the two instructions were inconsistent, 
and the error in charging that the buyer’s decision was conclusive, 
though wrong, was prejudicial, and was not cured by instructing 
that the evidence must have fairly and reasonably satisfied him. 


ApPpraL from the district court fer Douglas couity: 
WILLIS G. Sears, JUDGE. Reversed. 


Montgomery, Hall & Young and Emmet Tinley, for ap- 
pellant. 


- Kennedy, Holland, DeLacy & McLaughlin, contra. 


Dorsey, C. 
The defendant, Waite H. Squier, sold to the plaintiff, 
James M. Prime, 1,250 shares of the stock of the Onahman 
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Iron Company, a Minnesota corporation, with mining prop- 
erty near Duluth, for $3,750, and at the same time executed 
to the plaintiff a written agreement to the following effect: 
“T hereby guarantee to return to you the amount so paid 
me * * * if prior to October 1, 1917, after a visit to 
the mine and a careful inspection of same, you are not 
entirely satisfied the property is all that you have been 
led by me and others to understand it is; the same to be 
paid to you upon due transfer to me of your said stock.” 

The plaintiff did not inspect the mine until May, 1918, 
his trip having been deferred by mutual consent, and upon 
his return in June, 1918, from his visit to the mine he 
tendered back the stock and made formal demand for the 
return of hig money, which was refused. This action was 
afterwards brought to recover the purchase price of the 
stock under the terms of the agreement above quoted. The 
verdict and judgment were for the plaintiff, and the de- 
fendant has appealed. 

The questions raised upon this appeal depend for their 
solution largely upon a construction of the contract as to 
the effect upon the plaintiff’s right to rescind the sale, of 
the words “you are not entirely satisfied,” appearing there- 
in. The trial court, at the plaintiff’s request, gave the fol- 
lowing instruction: “You are instructed that, if you be- 
lieve from a preponderance of the evidence that the plain- 
tiff honestly and in good faith from the evidence received 
by him on said trip of visitation reached a conclusion that 
the mine and its management were not as represented to 
him by defendant and others, then his decision is conclu- . 
sive, and you will find for the plaintiff, even though you 
believe that his decision was wrong.” The giving of this 
instruction is assigned as one of the principal grounds for 
reversal. 

Counsel for the plaintiff and appellee rely upon Thur- 
man v. City of Omaha, 64 Neb. 490, as authority for the 
foregoing instruction. In that case a bid was made for 
city bonds, “subject to our attorney’s opinion as to the 
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legality of the issue,’”’ and the attorney refused to approve 
the issue; whereupon Thurman refused to take the bonds 
and brought suit to cancel the certified check accompany- 
-ing his bid. In reaching the conclusion that, under the 
circumstances of that case, the attorney’s opinion was con- 
clusive, it is said in the opinion: “In some cases where 
the oblig ation of one of the parties is made dependent upon 
his approval of the subject of the contract, * * it 
is implied that such approval be given whenever the facts 
are such as to lead the trier of fact to the conclusion that 
it ought to have been given, and if the trier of fact so 
concludes, disapproval or failure to approve by the party 
to whom the matter is left in the contract may not be 
availed of. In other cases the opinion or decision of the 
person designated in the contract is conclusive, and his 
pronouncement will not be reviewed, if he actually and 
honestly exercises his judgment and states his opinion. The 
nature of the contract and the character of the required 
decision or opinion must determine to which class a given 
cause is to be referred. Contracts of purchase and sale 
are usually of the latter class, and contracts of any sort 
are, as a rule, to be put in that class where the approval 
stipulated for involves either judgment in matters of taste 
or the personal opinion of one chosen for some special and 
peculiar reason. * * * If a contract of sale of some- 
thing already existing is expressly made subject to the 
approval of the purchaser, or of some one for him, and 
such approval involves personal judgment or opinion, the 
person whose judgment is required is made the sole arbi- 
ter, and his decision is conclusive, provided he really 
passes upon the question and reaches a conclusion honest- 
‘ly, whether his conclusion is right or wrong. The parties 
have stipulated for his opinion, not for the decision of a 
judge or jury.” 

As intimated in the discussion from which we have 
quoted, the nature of the contract and the character of the 
required opinion is to be considered in determining wheth- 
er the case falls within that class in which the opinion 
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of the party designated is to be accorded conclusive weight, 
or Within that class in which its reasonableness or pro- 
priety is to be tested by judicial inquiry. In other words, 
the intent of the parties, as disclosed by their agreement, 
must govern. Examining the contract which forms the 
basis of the plaintiffs alleged right to rescind the sale of 
the mining stock and to have his money refunded, the 
following facts appear therefrom: First, that represen- 
tations had been made by the defendant to the plaintiff 
relative to the mining property; second, that the plain- 
tiff’s right to return the stock and receive his money back 
was made dependent upon the truth or falsity of those 
representations; third, that the plaintiff was to make a 
careful inspection of the mine and to base his determina- 
tion as to the truth or falsity of the representations upon 
that inspection; and, fourth, he was to be entirely satis- 
fied that the representations were true. It was, in Short, 
a completed sale of mining stock, subject to rescission by 
the plaintiff upon condition subsequent, namely, that the 
plaintiff should have the right of later inspection to de- 
termine whether the representations were true, and to be 
satisfied that they were true. He said to the defendant, 
in effect: “I will buy your stock, but I reserve the right 
to return it and get. my money back if, when I inspect the 
mine, I find it is not as you represented it.” The plaintiff 
purchased the stock on the faith of the defendant’s repre- 
sentations, but upon condition that he might verify them 
later, and, if he found them false, might rescind his pur- 
chase. 

It is the representations which differentiate the case at 
bar from those cases in which the opinion or ‘judgment of 
the purchaser in a contract of sale has been held conclu- 
sive. The contract was not an unqualified reservation to 
the plaintiff of the right to rescind the sale if, on later 
inspection, he was not satisfied with the property or with 
his investment. The right to rescind .was reserved to the 
plaintiff if, after inspection, he was not satisfied the prop- 


erty was what he had been led to believe it was. If the 
105 Neb—49 
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contract were that he was to be satisfied with the property 
or investment, it would call for that state of mind or 
mental condition, called “satisfaction,” which relates sole. 
ly to the personal taste or liking. If, on the other haud, 
he was to be satisfied, by inspection, as to whether certain 
things that had been told him with reference to the prop- 
erty were true or false, it called for the exercise of other 
mental faculties than those of mere taste or Hking, or 
those which produce “satisfaction,” in the sense of “con- 
tentment” with a thing; it brought into play the faculties 
of weighing evidence, of reasoning and of judging, and, in 
that connection, to be “satisfied” means to be “convinced.” 

An example of those cases which call for personal taste 
or liking is to be found in MfcCrimmon v. Murray, 43 Mont. 
457, 464, cited by counsel for the plaintiff in support of 
the rule adopted by the trial court in the instruction under 
consideration. In that case the plaintiff furnished infor- 
mation to the defendant as to a vein of ore upon the lat- 
ter’s promise to pay him a certain part of the selling price 
of the mining claim, “if upon investigation by the Je‘end- 
ant, in his judgment, the said information should he satis- 
factory to him.” It was decided that his judgment was 
controlling and conclusive, though it was to be exercised 
honestly and in good faith. 

In Paulson v. Weeks, 80 Or. 468, also, a like conclusion 
was reached, where stock was scld with the reservation of 
the right to rescind, “if plaintiff should at any time there- 
after become dissatisfied with the purchase of said shares 
of stock.” 

And if the contract in the instant case had been that the 
plaintiff should have his money back if, upon inspection, 
the mine or his investment was not satisfactory to him, 
there would be strong ground for holding that he had 
stipulated for his personal taste or liking and was entitled 
to the exercise of it. But where the transaction, in its 
very essence, involved the truth of the representations 
upon which he had bought the stock, and he had stipulated 
for the right to rescind in case he was not satisfied, after 
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a careful inspection, that they were true, it was not a 
matter of personal taste or liking dependent upon his un- 
controlled judgment, but a question as to the existence or 
nonexistence of certain facts, in the ascertainment of which 
he is presumed to have undertaken to act reasonably and 
fairly. From this, it is said in Wood Reaping & Sewing 
Machine Co. v. Smith, 50 Mich. 565, “springs a necessary 
implication that his decision in point of correctness and 
the adequacy of the grounds of it are open considerations 
and subject to the judgment of judicial triers.” 

By the instruction complained of the jury were limited 
in their inquiry to finding whether or not the conclusion 
that the mine and its management were not as represented 
was arrived at by the plaintiff honestly and in good faith, 
from the evidence received by him on his trip of inspection. 
If he did so, his decision was conclusive. It was not re- 
quired that the jury find that the facts upon which he 
founded his conclusion were such as to justify a reason- 
able man in reaching that conclusion. In view of the fact 
that from the contract itself it plainly appears that the 
sale was induced by representations, and that it was the 
intent that the plaintiff's right to rescind should depend 
upon the accuracy thereof, we are convinced that he should 
not be permitted arbitrarily or without reason to say that 
he was “satisfied” the representations were false, even 
though a reasonable mind, in the light of the same eyvi- 
dence, would be convinced to the contrary. The instruc- 
tion in question was therefore erroneous. Fessman v. 
Barnes, 108 S. W. (Tex. Civ. App.) 170; Fechteler v. 
Whittemore, 205 Mass. 6; Gladding, McBean & Co. v. 
Montgomery, 20 Cal. App. 276; Waite v. Shoemaker & 
Co., 50 Mont. 264; Duplee Safety Boiler Co, v. Garden, 
101 N. Y..387. 

In other instructions, given on the court’s own motion, 
the jury were told that the right to rescind “must be rea- 
sonably exercised” by the plaintiff, and that before he- 
could exercise that right the evidence coming to him must 
“fairly and reasonably” satisfy him that the-mining propo- 
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sition was not a prosperous and successful concern, as 
represented. These instructions, however, would necessari- 
ly lose their force and be superseded in the jury’s mind by 
the instruction hereinbefore considered, given at the re- 
quest of plaintiff, in which the issue was made to turn 
wholly upon the plaintiff’s honesty and good faith, and the 
jury were told that, if he was honest in it, his decision was 
conclusive, though wrong. This was the same as saying 
that his decision, though unreasonable, was conclusive if 
honestly arrived at. It is evident that these instructions 
cannot stand together, and that the instructions given on 
the court’s own motion do not cure the error in the other 
instruction. 

When the taking of evidence was concluded, the defend- 
ant moved for an instructed verdict in his favor, on the 
ground that the evidence was insufficient to entitle the 
plaintiff to recover, and the court’s refusal to so instruct 
is assigned as error. We have read the evidence offered on 
behalf of plaintiff, which consisted of his testimony as to 
what he saw and what occurred during his visit of inspec- 
tion to the mine, and the letters that he wrote to the de- 
fendant after his return. He testified, also, as to the 
representations that had been made to him relative to the 
mining stock and property. We are not prepared to say 
that, under proper instructions, this evidence would have 
been insufficient to show prima facie a right of recovery 
on the plaintiff’s part. We are satisfied that there ought 
to be a new trial of this case in accordance with the correct 
rule governing the plaintiff’s right to rescind the sale, and 
the evidence can then be tested and its sufficiency deter- 
mined with reference to that rule. These observations 
apply also to certain alleged errors in the rulings of the 
trial court in the admission of testimony. 

For the reasons stated, we recommend that the judg- 
ment of the court below be reversed and the cause remand- 
ed. - 


Perr CurraM: For the reasons stated in the foregoing 
opinion, the judgment of the court below is reversed and 
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the cause remanded, and this opinion is adopted by and 
made the opinion of the court. 
REVERSED. 


ANDREW G. WOLFENBARGER, APPELLEE, VY. JOSEPH B. BRITT 
ET AL., APPELLANTS. 


Fiitep March 11, 1921. No. 21361. 


Contracts: Jornt Contract: Partizrs. Where two or more parties enter 
into a contract in which their interest in the subject-matter is 
joint, and the parties have undertaken to Accomplish together a 
single result, and any advantage accruing to any one of them by 
virtue of the same contract is for the benefit of all, the contract is 
joint, and not joint and several. 


APPEAL from the district court for Lancaster county: 
' Witiarp BE. Stewart, Jupen. Reversed. 


C. G. Miles and G. H. Risser, for appellants. 
Ross P. Anderson, contra. 


TIBBETS, C. 

This is an action by plaintiff against the defendants, 
and each of them, to recover for attorney’s fees rendered 
by the plaintiff for the defendants at their request and 
for cost and expenses paid and expended. Trial had toa 
jury, who returned a verdict for the plaintiff and against 
the defendants for the sum of $400.89. -Judgment on the 
verdict. Defendants appeal. 

The plaintiff, a practicing attorney in the city of Lin- 
coln, was employed by certain residents, citzens and tax- 
payers of school district No. 1389 of Lancaster county, Ne- 
braska, in reference to the establishment of a location for a 
schoolhouse and the voting of bonds. There is no conten- 
tion but what the services were rendered and that the 
plaintiff was employed to render them. The contract was 
oral. The defense is principally that the cause of action 
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did not accrue to the plaintiff against the defendants made 
parties alone, but jointly with one Douglas H. Roberts 
and L. L. Turner, who are still living. This the defend- 
ants claim was substantially a plea of nonjoinder or mis- 
joinder of defendants on a joint contract, and that the. 
same did not constitute a joint and several contract or a 
several contract. Defendants also allege that they have 
paid all the claims and demands against defendants, and 
a full settlement made. If the contract of the defendants 
was joint, then the cause should be reversed. If the obli- 
gations of the defendants were joint and several, or several, 
then that defense of the defendants is unavailing. The 
question of what constitutes a joint and several obligation 
or a several one is complicated in its nature. There is 
no question but what if the contract was joint, then un- 
der sections 7598, 7599, Rev. St. 1918, defendants’ con- 
tention is well taken. 

Section 7598 reads as follows: “Any person may be 
made a defendant who has or claims an interest in the 
controversy adverse to the plaintiff, or who is a necessary 
party to a complete determination or settlement of the 
question involved therein.” 

Section 7599 provides: “Of the parties to the action, 
those who are united in interest must be joined as plain- 
tiffs or defendants; but if the consent of one who should 
have been joined as plaintiff cannot be obtained, he may 
be made a defendant, the reason being stated in the peti- 
tion.” 

The testimony shows that the contract was made with 
the parties named defendants, and also one Douglas H. 
Roberts and L. L. Turner; it also shows that they are liv- 
ing, and no attempt was shown why they should not have 
been made parties and service had upon them.‘ The em- 
ployment was very informal in its nature. A meeting was 
held at Bethany, in which said district is located, and the 
defendants, or some of them, and also the said Roberts 
and Turner being jointly interested with all other defend- 
ants, and seeking the same object, attended said meeting, 
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and Turner was the man who suggested the employment 
of plaintiff to prosecute the interests of the defendants, 
and both were equally bound, by their conduct, as the de- 
fendants. 

Decisions upon contracts of this kind are rare. Usual- 
ly some instrument in writing or some formal acknowledg- 
ment of a contract is produced under which the parties 
claim, but in the instant case the services were rendered 
at the request of certain parties. The contract on the 
part of the plaintiff included no agreement as to the price 
to be paid for the service, and no agreement as to who 
should pay the cost and expense incidental to carrying on 
the litigation. Questions arose as to the value of the 
services, the payment of the costs, and other matters con- 
nected with the litigation that ensued, among which, and 
on which the defendants rely principally as a defense (out- 
side of the demurrer), was the fact that an agent, as con- 
tended by the defendants, made an agreement after the 
services were nearly completed by which the payment of 
$400 by the defendants to the plaintiff would be in full 
satisfaction of all claims and demands plaintiff might 
have against them for services rendered and expenses and 
costs advanced. There was also a complaint on the part 
of the defendants that the court had failed to give certain 
instructions requested, and gave on his own motion cer- 
tain erroneous instructions. 

In view of the conclusion at which we have arrived, it 
will only be necessary to enter upon the discussion of the 
one question, whether the plaintiff can maintain this ac- 
tion against these defendants without joining as defend- 
ants the parties heretofore specified. “Where two persons 
were responsible on the sealed instructions to pay for the 
erection of a building, and both superintended the work, 
one acting in the other’s absence, and always with a joint 
view to the same object, a parol promise by each at differ- 
ent times, to waive the written contract and pay the 
reasonable yalue, makes the promise joint.” Munroe v. Per- 
kins, 20 Am. Dec. 475 (9 Pick. (Mass.) 298). 
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In 6 R. C. L. 878, sec. 266, it is stated: “In some 
jurisdictions the rule prevails than an obligation in solido 
will never be presumed. But the general rule is that an 
obligation entered into by more than one person is pre- 
sumed to be joint, and that a several responsibility will not 
arise except by words of severance. In other words, an ob- 
ligation undertaken by two is presumably joint, in the ab- 
sence of express words to render it joint and several. 
* * * One of the rules for determining whether a con- 
tract is joint is whether the interest of the parties in the 
subject-matter is joint.” : 

In the case of Alpaugh v. Wood, 53 N. J. Law, 638, the 
court held: “ Wherever an obligation is undertaken by 
two or more persons, the general presumption is that it is 
a joint and not a several obligation; and this- presump- 
tion is strengthened when the promisors have under- 
taken to accomplish together a single result. Such pre- 
sumption is not defeated by the fact that each promisor ig 
to contribute separately to the entire result for which they 
bargain, and is entitled to a distinct interest under the 
contract, for which he would have a separate remedy.” 

In Field & Field v. Runk, 22 N. J. Law, 525, the principle 
laid down in the preceding case was affirmed. 

In the case of Dumanoise v. Townsend, 80 Mich 302, the 
court in the opinion say: “And in determining whether 
there is a joint interest in the contract the benefit accru- 
ing from the contract has an important bearing.” 

In the case of Fox v. Abbott, 12 Neb. 328, Judge Maxwell 
in the opinion says: “ The supreme court of Ohio in con- 
struing section 77 of the Code (section 84 of Nebraska) 
say: ‘In an action upon a joint contract, all who are 
jointly liable must be joined. In this respect the rule of 
the common law has not been changed by our Code.’ ” 
Affirmed in Young v. Joseph Bros. & Davidson, 5 Neb. 
(Unof.) 559, and Gyger v. Courtney, 59 Neb. 555. 

In Perkins County v. Miller, 55 Neb. 141, this court 
held: “In an action upon a joint contract, all who are 
jointly liable should be joined as defendants, and if ser- 
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vice of summons cannot be had upon all, the action may 
proceed against those served.” 

In the case of Bowen v. Crow, 16 Neb. 556, the court in 
the opinion states: “The only question presented to this 
court for consideration is, whether or not an action can 
be maintained against one of several joint debtors alone, or 
whether the action should be against all. The law seems 
to be settled that the action must be against all.” 

Under the light of the cited authorities, and many others 
that might be cited to the same effect, we are compelled to 
come to the conclusion that the liability of the defendants 
was joint, and that the plaintiff should have united in the 
action, or in some way account for not so doing, the other 
two obligors. The test running through all of the authori- 
ties seemed to be whether the services rendered were for 
the joint benefit of all; they all stood upon an equality; 
the action was not for the benefit of one of them, but of all 
of them; it was inseparable. The determination of the ac- 
tions which plaintiff was employed to prosecute would be 
for or against them all jointly, and not severally. 

We come to this conclusion very reluctantly; we see no 
escape from this'dilemma. Our statute is only an affirma- 
tion of the common law rule prevailing as to the necessity 
' of making all obligees jointly interested .parties. In the 
case of Harker v. Burbank, 68 Neb, 85, Judge Barnes, in 
writing the opinion, states: “It is thoroughly settled at 
the common law that joint obligees must sue jointly in 
actions ex contractu, and if it appears on the face of the 
pleadings in such cases that there are other parties to the 
contract who ought to be joined as plaintiffs, but are not, 
it is fatal to the action, and the defendant may raise the . 
objection by demurrer or by motion in arrest of judgment, 
or he may urge it as a ground of reversal on error.” 

The common law rule of ‘the necessity of making all 
those jointly liable parties has been modified in some states 
by statute, more especially in the state of Iowa. The legis- 
lature of Iowa must have conceived that in modern con- 
ditions, relations, and necessities, as they exist, the com- 
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mon-law rule was not a just rule to be followed. The ac- 
tion of the Iowa legislature has been followed by other 
states, aud it can be for no other purpose than ag expressed 
above. The judgment in the instant case undoubtedly may, 
and undoubtedly does, work a hardship on plaintiff. But 
the common-law rule and the statute are perfectly plain as 
to-the necessity of making all the joint obligors parties. 

We see no necessity of entering into any further discus- 
sion. As the answer denied that the plaintiff had made all 
the necessary parties defendants, the case was tried on 
that as one of the issues. The defendants have insisted at 
the trial and in their briefs that it was a fatal defect for 
which plaintiff would not be entitled to recover against 
these defendants. 

We therefore recommend that the judgment of the lower 
court be reversed and the cause remanded for further pro- 
ceedings. 


Per CuriAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, and this opinion is auopice by and 
made the opinion of the court. 

REVERSED. 


FREDERICK W. ETHEREDGE, APPELLANT, V. CHICAGO, BUR- 
LINGTON & QUINCY RAILRoaD COMPANY, APPELLEE. 


Fitep Marcu 11, 1921. No. 213886. 


1. Public Lands: Grant or RaitRoap RIGHT oF Way. By granting a 
right of way of 200 feet in width to a railroad, congress must have 
determined that a strip of that width was necessary for the proper 
construction, operation, and improvement, and future necessities 
of the road, and the general public has no right to conjecture that 
any portion of the right of way is not necessary for railroad pur- 
poses. 

: . The fact that only a portion of the right of way 

granted to a railroad company by the general government has 

ever been occupied for railroad purposes is immaterial. 
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3. Adverse Possession: RarLtroap RicHT oF Way. An individual can- 
not for private purposes acquire by adverse possession any por- 
tion of a right of way granted by the United States to a railroad 
company in the manner and under the conditions as the right of 
way was granted in the instant case, except by such acts as con- 
stitute adverse possession since the passage of the Norris act of 
June 24, 1912, 37 U. S. St. at Large. ch. 181, p. 138. 


APPEAL ‘from the district court for Cass county: JAMES 
T. BEGLEY, JUDGE. Affirmed. 


A. L. Tidd, for appellant. 


Byron Clark, Jesse L. Root, W. A. Robertson and J. W. 
Weingarten, contra. 


TIBBETS, C. 

This is an action by the plaintiff to enjoin defendant 
from cutting down trees on what plaintiff alleges is a part 
of lot 6 in the south half of the northwest quarter of section 
32, township 12 north, of range 9 east of the sixth P. M., 
in Cass county, Nebraska, of which plaintiff alleges he is 
the owner. The evidence is undisputed that the premises in 
controversy lie within the congressional grant of right of 
way to the defendant’s grantors, being land granted by the 
congress of the United States to the Burlington & Missouri 
River Railroad Company over the public lands of the Unit- 
ed States and the state of Nebraska, of 200 feet in width 
by an act passed on the 2d day of July, 1864 (13 St. at 
Large, ch. 216, p. 364), amending an act of July 1, 1862, 
(12 U. S. St. at Large, ch. 120, p. 496), relating to the 
construction of the Union Pacific Railway Company. 
There is no controversy over the fact that defendant has 
succeeded to the interest of the original grantor by mesne 
conveyances to all its rights, title and privileges. The 
contention of the plaintiff is that the land in controversy 
had not been fenced or used in any manner by the com- 
pany for over 30 years and during all of that period 
the plaintiff and his immediate grantors have been in the 
actual, continuous, open, notorious, exclusive, peaceable, 
and adverse possession of the same. 
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The only question involved herein is whether the lands 
granted by the government, as in the instant case, can be 
' acquired by adverse possession. The evidence discloses 
that at the time of the grant to the railroad company the 
land in controversy was public land; that the grantors of 
the defendant constructed a line of railroad over the right 
of way granted, and trains have been operated continuous- 
ly on and over the same, but not immediately on the part 
of the right of way herein involved. Where the right of 
way has been acquired by grant from the general goyern- 
ment to public lands, and the railroad is built and in con- 
tinuous operation over the lands so granted, title cannot 
be acquired to any portion of the same by adverse posses- 
sion or by nonuser of a portion thereof. This question is 
not here for the first time. Several, if not all, of the 
contentions relied upon by plaintiff were settled by this 
court in the case of the Union P. R. Co. v. Wooster, 104 
Neb. 421, where it is held: 

“The Norris act will not be given retrospective opera- 
tion to aid an abutting Jandowner in acquiring title to part 
of a railroad right of way by adverse possession. 

“To constitute an abandonment by a railroad company 

of a part of its right of way, there must be a clear inten- 
tion to abandon. Evidence examined; held, there was no 
intention to abandon that portion of the right of way in 
suit. / 
_ “Whenever a railroad company operates trains daily. 
over its right of way, it is a constant assertion of its in- 
tention to use and occupy the full width of same for rail- 
road purposes. 

“ Mere nonuser by a railroad company of a part of its 
right of way does not constitute an abandonment of such 
unused portion.” 

The following cases seem to be conclusive against plain- 
tiff’s contention, not only in this jurisdiction, but his posi- 
tion is also contrary to the decisions of the federal courts: 
McLucas v. St. Joseph & G.I. R. Co., 67 Neb. 603; State 
v. Grimes, 96 Neb. 719; Oregon S. L. BR. Co. v. Quigley, 10 
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Idaho, 770; Northern P. R. Co., v. Smith, 171 U. S. 260; 
Northern P. R. Co. v. Townsend, 190 U. S. 267; Union 
P. R. Co. v. Laramie Stock Yards Co., 231 U. 8. 190. 

The principal case relied upon by plaintiff in support of 
his position on abandonment is that of Denver & R. G. R. 
Co. v. Mills, 222 Fed. 481, to the effect that, where there 
was an abandonment of the right of way, the right of en- 
try might be resorted to., This phase of the question is 
thoroughly discussed in the above citations, and the rea- 
soning and conclusions arrived at therein are in their es- 
sential elements contrary in every respect to the conten- 
tion of plaintiff as to the right of acquirement by abandon- 
ment as applied to the instant case. Also in the case of 
Denver & R. G. R. Co. v. Mills, supra, the decision of that 
court depended entirely upon the peculiar conditions exist- 
ing therein, and whether there was an abandonment. The 
rule is undoubtedly that a railroad company only having 
the right of easement, upon its abandonment of the grant 
to it for railroad purposes, a party receiving a patent from 
the government which, were it not for the easement former- 
ly granted to the railroad company, would include the 
easement granted to the railroad, and there was no res- 
ervation in the patent of the easement, to acquire title 
to the land so abandoned, or in event that it was aband- 
oned and was not covered by any patent issued by the 
government, it might perhaps be homesteaded as govern- 
ment land, but in the Jfills case. there was an entirely 
different condition. That was a grant by the government 
to the railroad company. Several years after this rail- 
road was completed, and 17 years after the homestead 
entry, the railroad company relocated its line of road at 
a distance of 25 miles; it took up its rails and ties from 
the original right of way, a part of which crossed the 
homestead referred to, and constructed its line of road 
along the new line. A better idea may perhaps be gained 
of the reason of the holding of the court in the Mills case 
from a portion of the opinion of the court in that case. 
The court say: 
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“Tn this case the railroad company, for a distance of 25 
miles or more, made a relocation of its line and ran all of 
its trains over the line thus relocated. The rails and ties 
on the original line were taken up, and the telegraph poles 
were cut down. This was done on or about November 12, 
1899. No attempt was made to use any part of the old 
right of way for railroad purposes until June 1, 1912, a 
period of almost 13 years. * * * No stations or industries 
along the old line were being served. The track was not 
maintained. No local traffic passed over the old line, the 
railroad company had rendered itself incapable of carrying 
traffic thereon, and it ceased to use that portion of the 
grant for railroad purposes. * * * When the railroad — 
company on or about the 1st of June, 1912, undertook to 
lay a track on the land described in the bill, it did not in- 
tend to relay the entire portion from which the track and 
ties had been taken in November, 1899. The purpose was 
to lay a track for a distance of 6.27 miles to a coal mine 
of the Alliance Coal Company. This was simply a spur 
track, as shown by the contract between the railroad com- 
pany and the coal company, and was put down for the con- 
sideration of $24,164. It was not a reconstruction of the 
old line.” 

In the instant case there have been no such acts, as the 
authorities have held, as would constitute abandonment. 
The nonuser of a portion of the right of way for any period 
of time of itself does not constitute abandonment. Where 
an easement is granted by the government to a railroad 
across public land, and the road is built upon the right of 
way and trains continuously operated thereon, it is no 
evidence of abandonment that it did not cover the entire 
right of way. In the instant case it is true that for years 
the railroad company did not have its rails upon or use 
the land in controversy, but the necessity arose, as the evi- 
dence discloses, for the construction of an additional line, 
and it became necessary to occupy this contested portion 
of land, and as an essential part of the operation in build- 
ing the same, it became necessary to cut down the trees in 


“I 
GH 
eo 


Vou. 105] JANUARY TERM, 1921. 


Etheredge v. Chicago, B. & Q. R. Co. 


question. We are of the opinion that under the state and 
federal authorities heretofore cited, wherein this question 
has been in all of its phases repeatedly determined, there 
can be no question but what the injunction should be de- 
nied and the plaintiff be declared to have no present right, 
title, interest, claim or demand in or to the premises in 
controversy. We can see very readily that, if the railroad 
company had acquired the land in controversy by condem- 
nation proceedings under the right of eminent domain, or 
purchased the same, and then had abandoned them, the 
right to hold by adverse possession might possibly lie, 
but not under the conditions existing in the case at bar. 
Another question arises and has been discussed in the 
brief of the defendant, i. e., that the plaintiff is not en- 
titled to insist at this stage of the proceedings upon the 
theory of an abandonment; that he did not plead it in 
his petition, and it was not an issue made in the district 
court, and therefore cannot be raised for the first time in 
this court, and has cited us to several authorities which 
seem to sustain that contention, among which are the fol- 
lowing: Nielsen v. Central Nebraska Land & Investment 
Co., 87 Neb. 518; Gibson v. Arnold, 5 Neb: 136; Omaha 
Fire ins. Oo. v. Dierks & White, 43 Neb. 473; Chapman v. 
Brewer, 48 Neb. 890; Hyde v. Hyde, 60 Neb. 502. How- 
ever, it does not become necessary to decide this question. 
In view of the law and the undisputed facts, we are of 
the opinion that the judgment of the district court was 
clearly right, and recommend that the same be affirmed. 


Per Curiam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 
this opinion is adopted by and made the opinion of the 
court. 

AFFIRMED, 
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JOSEPH MALIN ET AL., APPELLANTS, V. NEWTON A. HOUSEI- 
ET AL., APPELLEES. S 


’ Firep Marcu 11, 1921. No. 21399. 


1. Judgment: Res Jupicata. The constitutionality of an act of the 
legislature. having been passed upon by this court, and no addition- 
al grounds being presented, the same will be adhered to in all 
future cases in which that question is directly involved and in 
which it becomes a vital and integral factor in the determination 
of the issues made. 

2. Constitutional Law. In the case at bar the constitutionality of 
section 2, ch. 243, Laws 1919, having been determined by this 
court in the case of State v. Cox, ante, p. 75, the rule therein 
declared is followed herein. 


APPEAL from the district court for Madison county: 
WILLIAM V, ALLEN, JUDGE. Affirmed. 


M. 8S. McDuffee, for appellants. 


Clarence A. Davis, Attorney General, J. B. Barnes and 
M. D. Tyler, contra. , 


Tippets, C. 

This action was commenced by Joseph Malin and other 
residents, taxpayers and electors of school district No. 6 
of Madison county, on their own behalf, and on behalf of 
all other similarly situated, against Newton A. Housel, 
superintendent of public instruction of said Madison coun- 
ty, and.other defendants, commissioners, as provided for 
under section 2, ch. 248, Laws 1919. The petition alleges, 
among other things, that defendants are threatening to re- 
district all of the territory of said Madison county, includ- 
ing school district No. 6, without authority of law, and 
prays that defendants be restrained and enjoined from so 
doing. Plaintiffs’ right to the remedy sought depends upon 
the alleged fact that section 2, ch. 243, Laws 1919, is 
unconstitutional. The defendants demurred to the peti- 
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tion, and, the demurrer having been sustained and judg- 
ment rendered accordingly, plaintiffs appeal. 

Since the filing of this case herein, this court has de- 
clared in the case of State v. Cox, ante, p. 75, in passing 
upon the constitutionality of the chapter under discussion : 
“Held constitutional, as not defective in title, and not 
shown invalidated through failure of proper procedure in 
enacting.” This court also held, in the same case: “The 
enactment is not in violation of section 11, art. III of the 
Constitution, providing that “no law shall be amended un- 
less the new act contains the section or sections so amend- 
ed, and the section or sections so amended be repealed.” 
This is a recent and last conclusion of this court, and 
while the constitutionality of the act was attacked on 
grounds of failure to comply with the proper procedure in 
procuring its enactment, yet the writer of the opinion, 
from his investigation, research, and deduction, came to 
the conclusion he did, which we are not prepared to say is 
not correct, and by which we are willing to be governed. 
We were impressed with the logic, force and authorities 
in the written and oral argument of attorney for plaintiffs, 
but we cannot agree with him that the decisive question 
involved was not decided in the case of State v. Coz, supra. 
The syllabus to the effect that the act is coustitutional is 
only a logical deduction from the language used in the 
opinion, wherein the court say: “It is argued that the 
bill did not contain the section or sections sought to be 
amended, nor repeal the sections of the statute so amended. 
The bill does not purport to be an amendment of the for- 
mer sections, but enacts entirely new legislation upon the 
same subject-matter, and repeals the former sections cover- 
ing that matter. Such enactments are not in violation of 
the constitutional requirement that ‘no law shall be 
amended unless the new act contains the section or sec- 
tions so amended, and the section or sections so amended 
shall be repealed.’ ” 

This court, after a thorough consideration of all the 


vital questions that might or have been urged, having 
105 Neb.—50 
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come to a determination thereof, its decision should be- 
conclusive by reason of the interests it affects, and liti- 
gants, although presenting new and divergent reasons, 
should be effectively bound by the decision rendered. We 
are of the opinion that the act of 1919 was a complete act 
within itself, and was not an amendatory act, and, if 
amendatory, presumptively and impliedly repealed all ex- 
isting acts in conflict therewith, and expressly so as to the 
acts of 1915 and 1917. Plaintiffs contend, that the state 
superintendent, by section 4, ch. 243, Laws 1919, has been 
delegated judicial powers, and cite us to the constitutional 
provision contained in article II of the Constitution, 
which reads: “The powers of the government of this state 
are divided into three distinct departments, the legislative, 
executive and judicial, and no person or collection of per- 
sons being one of these departments, shall exercise any 
power properly belonging to either of the others, except 
as hereinafter expressly directed or permitted.” It is 
true that certain ministerial and executive officers have 
been under necessity, by virtue of the duties pertaining to 
their offices, to exercise to a limited extent judicial or 
quasi-judicial functions, as in the case of railroad com- 
missioners, county commissioners, and others, but that 
does not come within, and is not an infringment of, said 
article II. 

We have, in consideration of the foregoing, reached the 
conclusion that the judgment of the district court was 
right, and rcommend that the same be affirmed. 


PER CURIAM. Jor the reasons stated .in the foregoing 
opinion, the judgment of the district court is affirmed, and 
this opinion is adopted by and made the opinion of the 
court. 

’ AFFIRMED, 
Ross, J., dissents. 
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RIcHARD SEWARD ET AL., APPELLANTS, V. MICHAEL 
DANAHER, GUARDIAN, APPELLEE. 


Witep Marcn 11, 1921. No. 21311. 


1. Guardian and Ward: InvESTMENTS By GUARDIAN. An approval by 
the county court, without notice to ‘those interested, of a guardian’s 
application to invest his ward's funds is not conclusive upon the 
ward of either the propriety or safety of the investment or of the 
reasonableness of the terms or rate of interest. In re Estate of 
O’Brien, 80 Neb. 125, followed. 

3 : Interest. After a guardian has fully accounted 
for the principal of the funds of his ward invested by him, he is 
chargeable only with such a reasonable rate of interest thereon 
as he could have secured by the exercise of reasonable diligence 
and with due regard to the safety of the investment and with 
scrupulous fidelity to his trust; but he is always chargeable with 
the interest actually received by him. : 

3. : : . There is no rule in this state requiring a 
guardian to account for the lega} rate of interest upon his ward’s 
funds invested by him, where he has actually received less. and 
where there has been no breach of his duty as guardian. . In re 
Estate of O’Brien, 80 Neb. 125, and Wilson v. Wilson, 90 Neb. 
352, distinguished. 

: ADMINISTRATION OF TRUST: EvipeNcE. Evidence examined, 

and held that the guardian had properly administered his trust, 

and that there was no ground for his removal from his office and 
trust as guardian. 


ApreaL from the district court for Butler county : 
GEORGE IF’. Corcoran, JUDGE. Affirmed. 


Roper & Shaw and George A. Adams, for appellants. 
Hastings & Coufal, contra, 


CAIN, C. é 
This is a suit for an accounting brought against Michael 
Danaher, guardian of the estate of Bernard Seward and 
Leo C. Seward, minors, by their father, Richard Seward, 
and his niece, Kittie F. Noonan. The amount for which 
judgment was asked aggregates about $3,600. Removal 
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of the guardian was also asked because of his alleged un- 
lawful and negligent acts in handling the trust funds of 
his wards. The defendant was appointed guardian on — 
July 6, 1909, and this suit was begun on May 5, 1919, so 
that it relates to the administration of his trust for a 
period of about 10 years. The funds of these minors 
which came into the hands of the defendant guardian and 
which was their 2/33 interest in the estate of their de- 
ceased grandfather, John Danaher, amounted to $6,311.96. 
The guardian filed a true, but unsigned, inventory on Jan- 
uary 28, 1910, showing his receipt of the above amount and 
the source from which it was derived. Appellants criti- 
cise the informality of this inventory, but, as the record 
shows that they referred to it in their petition, making it 
the basis of their suit, and as their counsel himself offered 
it in evidence, together with all other files in the guardian- 
ship matter, and as its accuracy is not questioned, we treat 
it and all other filings as authentic. Moreover, the guar- 
dian’s undisputed testimony is that the inventory was ac- 
curate and that it set forth all the funds of his wards that 
came into his hands. It is established and admitted that 
the guardian has accounted for the entire principal sum 
received by him, with interest thereon at 5 per cent. per 
annum. The grounds of the wards’ suit are as follows: 
(a) They seek to charge their guardian with the difference 
between the 5 per cent. interest actually received by. him 
and 7 per cent., the “going rate” of interest on personal 
unsecured loans, or with the legal rate. This is the prin- 
cipal item of their claim and amounts to about $2,100. 
(b) That the guardian erroneously paid Daniel Danaher 
$225 for board and care of the minors and $15 for their 
clothing which was furnished before his appointment, and 
it is claimed that there was an agreement that no charge 
was to be made therefor. (c) That, if the guardian had 
loaned these funds upon tax free mortgages, he would have 
saved $465.05 paid for taxes. (d) The guardian paid 
Agnes Donohoe $315 for the care and support of these 
minors, and it is claimed that, as their father had suffi- 
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cient income from his farm and residence properties in 
Seward county to pay this item, the guardian should not 
receive credit therefor. (e) That the guardian was not 
entitled to the compensation of $215.29 received by him. 
(f) Other small items aggregating $8.33 were charged to 
the guardian in the petition. 

Immediately after the guardian had filed his inventory 
showing that he had $6,311.96 of his wards’ funds in his 
hands, he filed in the county court a written application 
to be empowered to invest as much thereof as was not 
required for the minors’ support. Upon this application, 
on January 28, 1910, the court made an order, reciting 
that the guardian was present in court personally and by 
his attorney, Arthur J. Evans, and authorizing the guard- 
ian to loan $2,000 of the funds to his brother, James 
Danaher, and $4,000 thereof to the guardian himself. This 
the guardian did, taking personal notes therefor. There 
after, during the 10 years, he annually reloaned the funds 
to his brothers and to himself, taking notes therefor, al- 
ways at 5 per cent. interest. 

The guardian and his brothers each owned a Butler 
county farm worth $200 an acre and were financially re- 
sponsible. All loans were repaid with interest. Richard 
Seward, father of these minors, was himself under guard- 
ianship from 1912 to the time of the trial. On January 
28, 1911, the guardian filed with the county judge an ap- 
plication to be authorized to loan $4,000 to John Danaher 
and $2,000 to Michael Danaher, each at 5 per cent. in- 
terest, and on February 8, 1911, the court made an order 
authorizing these loans on the terms stated. On February 
6, 1912, the guardian filed his annual report. On February 
28, 1913, the guardian filed application to loan $8,486.65 
to James Danaher and the remainder to himself, all at 
& per cent. interest, and the court authorized the loans 
upon the terms named and directed the guardian to take 
the personal notes of the borrowers therefor. Verified an- 
nual reports were filed by the guardian of all his acts, 
and setting forth to whom the several loans were made 
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and the interest derived therefrom. On February 27, 1919, 
the guardian was authorized to loan $6,000 to himself on 
second mortgage at 514 per cent., and this was done. In 
none of these applications was any notice of any kind 
given to any one. Appellants claim in their brief that 
the guardian made 17 different loans to himself and broth- 
ers Without any authority whatever from the court, and 
that the 10 other loans made by him were pursuant to 
ex parte orders of the county court, and we think the 
statement is true. We do not think that these ex parte 
orders of the county court altered the liability of the 
guardian for the funds of his wards. In the case of Jn re 
Estate of O’Brien, 80 Neb. 125, this court held: 

“Section 27, ch. 34, Comp. St. 1907 (Rev. St. 1913, sec. 
1654) requires a guardian to apply to and receive from 
the county court an order authorizing him to loan the 
funds of his ward. If he loans his ward’s funds without 
such authority, and a loss ensues, he is liable therefor. 
* * * The approval by the county court, without notice 
to those interested, of the usual annual reports of a guardi- 
an, Wherein he reports loans of his ward’s funds without 
an order of the court, is not equivalent to an order of the 
court authorizing the guardian to make such loans.” In 
the body of the opinion in that case this court said: “Ref- 
erence to the section of the statute above quoted will dis- 
close that it was the intention of the legislature that there 
should be a hearing before the court and notice given to 
those interested, that an investigation as to the desirabil- 
ity of the proposed Joans should be had before the court, 
that evidence might be taken upon this question of those 
qualified to give an opinion, and that the court, after 
hearing the evidence, should render a judicial act in di- 
recting or refusing the order to make the loans.” 

But, though these ex parte orders of the county court 
do not change the extent of the guardian’s liability in 
this case, the filing of his applications therefor and his 
comprehensive annual reports show at least his good faith 
in the premises. He testified that he acted under the 


’ 
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advice of his attorney, Judge Evans, until the latter’s 
death in 1913, and thereafter under the advice of other 
attorneys, and that he kept the father of these minors ful- 
ly informed of these loans, and that there was no criticism 
upon his acts until the commencement of this suit. The 
appellants earnestly contend that the guardian should be 
charged with 7 per cent., the legal rate of interest on these 
funds, citing In re Estate of O’Brien, 80 Neb. 125, and 
Wilson v. Wilson, 90 Neb. 358, in support of their con- 
tention. But both these cases may be readily distinguished 
from the case at bar. In the O’Brien case, the guardian 
loaned his ward’s funds on personal direction of the coun- 
ty judge, but upon mortgage security that was wholly in- 
sufficient, and there was a total loss of the funds, while 
in the instant case there was no loss of either principal or 
interest of the funds at all. In the O’Brien case, the court 
had no basis for fixing the rate of interest except by adopt- 
ing the legal rate, while in the instant case the rate of in- 
terest was stipulated when the loans were made, and the 
sole question is whether it was the guardian’s duty to ob- 
tain the usual rate of interest received by banks on per- 
sonal unsecured loans, which then was 7 per cent. In 
the Wilson case, supra, there was a conversion of the 
ward’s funds by the guardian, and, as there was not even 
a pretense of a loan, and, hence, no stipulated rate, the 
court had to resort to the legal rate of interest in requir- 
ing the guardian to account. Also, the authorization by 
the court did not enter into that decision, since obviously 
the court could not authorize a tortious act, and the refer- 
ence in the opinion to the lack of authorization by the 
court is clearly an inadvertence. In both these cases there 
was a Clear breach of trust by the guardian. Neither of 
them sustain appellants’ contention that the lack of a 
valid order of the county court authorizing the guardian to 
make the loans fixing the rate of interest necessarily sub- 
jects him to the payment of the legal rate of 7 per cent. 
when he actually received only 5 per cent. It seems that it 
igs only where the guardian has been guilty of some distinct 
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breach of his trust, such as failure or unreasonable delay 
to invest his ward’s funds, or intermingling them with his 
own, or a neglect to settle his accounts for a long time, 
that he is chargeable with the legal rate of interest. 1 
Perry, Trusts and Trustees (6th ed.) sec. 468; 21 Cye. 
93. Here the guardian was derelict in none of these par- 
ticulars. He safely invested his wards’ funds, did not in- 
termingle them with his own, and made regular, full and 
true reports of his domgs. But appellants insist that 7 
per cent. was also the “going rate” of interest at banks on 
“personal unsecured loans” during the time in question, 
and that, therefore, the guardian could have secured and 
should be required to pay that rate. No authority is cited 
to sustain this contention beyond the general rule that it 
is a guardian’s duty to render the trust estate as pro- 
ductive as possible consistent with safety. 

Passing, for the moment, the obvious and vital fact that 
this defendant was not a banker, but was a farmer without 
facilities for ascertaining the demand for or safety of such 
loans, we address ourselves to a consideration of the meas- 
ure of a guardian’s duty in obtaining a rate of interest 
upon his ward’s funds. I*or what rate of interest must the 
guardian account? Is it the highest rate of interest ob- 
tainable by lenders of money having complete facilities 
and large experience in the making of safe loans, or is 
it such a reasonable rate as a person of ordinary intelli- 
gence and vocation could secure, with reasonable diligence 
and with scrupulous fidelity to his trust? The general rule 
is laid down in 39 Cyc. 425, thus: “The first general rule 
covering the accountability of a trustee is that he shall 
not make a profit for himself out of the trust estate; and 
this rule subjects him to an account for all the interest 
which he actually makes and receives, but ordinarily he 
should not be charged with more than he actually receives, 

‘or in the proper exercise of his duties should have re- 
ceived.” 

Section 1651, Rev. St. 1913, is as follows: 


1 
oO 
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“Every guardian shall manage the estate of his ward 
frugally and without waste, and apply the income and 
profit thereof, as far as may be necessary, for the’ com- 
fortable and suitable maintenance and support of the 
ward and his family, if there be any, and if such income 
and profits shall be insufficient for that purpose, the 
guardian may sell the real estate, upon obtaining a license 
therefor, as provided by law, and shall apply the proceeds 
of such sale, as far as may be necessary, for the mainte- 
nance and support of the ward and his family, if there be 
any.” 

Tested by either the general rule or the statutory rule 
above set out, is the guardian chargeable with the 2 per 
cent. interest above what he actually received? The evi- 
dence is that, during the period involved herein, the usual: 
or “going rate” of interest on first mortgage loans was & 
per cent. per annum, and upon “personal unsecured loans” 
was 7 per cent. at the banks. But the guardian did not 
have either the facilities or information of a banker or 
other mouey lender, and the statute does not require that 
he have. If he had secured the assistance of some one hav- 
ing the special skill and facilities of those engaged in that 
business, he probably would have had to pay enough for 
the service to reduce the net amount below what he himself 
actually received. One illustration of the cost of this 
service is the difference between the rate of interest paid 
on time deposits at a bank, which at this time was 4 per 
cent., and the rate of interest at which the bank Joans the 
game money. This would probably amount to 3 per cent. at 
the then lending rate of 7 per cent., and could not be less 
than 2 per cent. as, under our statute, 5 per cent. is the 
maximum rate that banks are allowed to pay on time de- 
posits. In either case, the defendant would not have realiz- 
ed more than 5 per cent. Nor do the loans he made fairly 
come within the designation of “personal unsecured loans.” 
The Danaher boys were sufficiently well to do so that loans 
to them were as Safe as if they had been secured by first 
mortgage on real estate. Then, too, in order to realize 7 
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per cent, the loans likely would have had to be on short 
time, and there might have been intervals during which 
the principal was earning no interest. We think that the 
true rule is that, after a guardian has fully accounted for 
the principal of the funds of his ward invested by him, 
he is chargeable only for such a reasonable rate of interest 
thereon as he could have secured by the exercise of reason- 
able diligence and with due regard to the safety of the 
investment, but always is chargeable with the interest ac- 
tually received by him. 39 Cyc. 425; Gott v. Culp, 45 
Mich. 265; Inre Hstate of Wisner, 145 Ia. 151; Taylor v. 
Hite, Curator, 61 Mo. 142; Vaccaro v. Cicalla, 89 Tenn. 
63; Stevens v. Meserve, 73 N. H. 293, 111 Am. St. Rep. 
612; Slauterv. Favorite, Guardian, 107 Ind. 291. And, in 
‘our opinion, the defendant guardian’s conduct in this 
case measured up to that rule, and he is not chargeable 
with more interest than he actually received. If there had 
been notice to all of his several applications to the court 
and full hearing thereon, and seasonable objection had 
been made to loaning to himself and brothers, it is reason- 
able to suppose that the court would have ordered the funds 
deposited in a bank at 4 per cent. or loaned on first real 
estate mortgage at 5 per cent. In either case, no more in- 
terest would have been realized for the wards. It fol- 
lows, too, that the wards’ claim for taxes paid was prop- 
erly disallowed. Finally, on this point, appellants claim 
that the guardian “profited” by the loans to himself by 
getting the money at & per cent. instead of 7 per cent. 
which he would have had to pay at the bank. The evidence 
does not support this claim. The guardian could and 
probably would have mortgaged his farm and got the 
money at 5 per cent. rather than pay 7 per cent. at the 
bank. 

We now consider the guardian’s claim for a credit of 
$315 for money paid to his sister, Agnes Donohoe, on 
January 11, 1916, for the support of these minors from 
April 1, 1914, to January 1, 1916, a period of 21 months. 
These children were in the custody of Agnes Donohoe from 
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October 8, 1913, to January 6, 1919, and their father, 
Richard Seward, paid for their support all that time, ex- 
cept for the 21 months referred to. The merits of the 
claim are not questioned, but it is contended that the 
minors’ father was liable to pay it, and that the guardian 
unlawfully paid it out of the wards’ funds and should not 
receive credit for it. The mother of these wards was in 
an insane asylum, their father was under guardianship as 
an incompetent, his guardian lived in Seward county, and 
it is stipulated that the wards had no cash to pay this 
claim at the time, and that this defendant guardian paid 
it, and, after the claim was filed and allowed against this 
estate, that he reimbursed himself to the amount of the 
claim for the advancement. We see nothing wrong in 
this, especially in view of ouv statute which expressly pro- 
vides that the guardian shall apply as much of the income 
of his ward’s estate as may be necessary for his comfort- 
able and suitable maintenance and support. Rev. St. 
1918, sec. 1651. The immediate necessities of the wards 
required that their guardian pay this claim, and he is en- 
titled to credit therefor. 

Objection is made to the guardian’s payment of $240 
to Daniel Danaher for board and care and clothing of one 
of these minors from November 7, 1907, to February 15, 
1909, a period of about 15 months. The grounds of the 
objection are that this indebtedness was incurred before 
defendant’s appointment as guardian, and that there was 
an understanding that no charge would be made. But 
there is no evidence that Daniel Danaher himself ever 
represented that he would make no charge, even if that 
were decisive of the justness of the claim. And we per-- 
ceive no reason why the date of the guardian’s appoint- 
ment affects the validity of the.claim. -It is the income 
from the ward’s estate Which the statute directs shall be 
devoted to his support, and no distinction is made as to 
whether the claim for that support is incurred before or 
after the appointment of a guardian. The objection to this 
claim is untenable. The objection to the small items ag- 
gregating $8.33 is likewise without merit. 
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A careful examination of the record in this case per- 
snades us that the defendant guardian managed the es- 
tate of the plaintiff wards “frugally and withont waste” 
as our statute provides, and that they have no just cause 
for complaint. It follows that his claim for $215.29 for 
compensation for his services extending over a period of 
ten years is reasonable and just and its allowance is 
warranted by section 1665, Rev. St. 1918. And it also 
follows that there is no cause for his removal ag guardian. 

In opr opinion, the judgment of the district court ap- 
proving the accounting made in the county court of But- 
ler county and dismissing the wards’ complaint and find- 
ing in favor of the defendant should be affirmed, and we 
so recommend. 

PER CurRIAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is affirmed, and 
this opinion is adopted by and made the opinion of the 
court. 

AFFIRMED. 


FRANCIS CHASE ET AL., APPELLANTS, V. ALBERT J. LAVELLE 
ET AL., APPELLEES. 


Firep Marcu 11,1921. No. 21363. 


1. Adverse Possession: PARTIES IN PARENTAL AND FILIAL RELATIONSHIP. 
As between parties sustaining parental and filial relations, the pos- 
session of the land of the one by the other is presumed to be per- 
missive, and not adverse. To make such possession adverse, there 
must be some open assertion of hostile title other than mere pos- 
session, and knowledge thereof brought home to the owner of the 
land. 


2. Deeds: CANCELATION: PARENT AND CHILD. Where it appears, in a 
suit to cancel a deed from a parent to a child, that mental] weak- 
ness of the parent combined with artifice and misrepresentations 
of the child induced the execution of the deed, a court of equity 
will cancel it. 


: DEED FROM PARENT TO CHILD: PRESUMPTIONS. When a deed 
is executed for a nominal consideration by an aged parent shortly 


. 
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before her death, whereby all the grantor’s estate is conveyed to 
one child to the exclusion of her other children without any 
apparent reason for so doing, the courts will scrutinize the trans- 
action with care; the presumption is against the validity of the 
deed. Winslow v, Winslow, 89 Neb. 189, followed. 

: CANCELATION: EVIDENCE. Evidence examined, and held to 
require a cancelation of the deed, and to quiet title in all the chil- 
dren of the deceased grantor. 


APPEAL from the district court for Greeley county: Bay- 
ARD H. PAINE, Jupev. Affirmed in part, and reversed in 
part, with directions. 


A. H. Murdock and Lanigan & Lanigan, for appellants. 
James P. Boler and P. J. Barrett, contra. 


CAIN, C. 

Plaintiffs, Francis, John, Charles and Ambrose Chase, 
are minor children of Mrs. Anna Chase, who died intes- 
tate on May 17, 1919, and bring this suit by their next 
friend to cancel a deed made October 17, 1918,.by their 
mother to the defendant Albert J. Lavelle, of the south- 
west quarter of section 4, in township 18, range 10, west 
of the sixth principal meridian, in Greeley county, Nebras- 
ka, and to cancel a tax deed thereto issued to him by the 
county treasurer on July 6, 1907, and to quiet title in 
them and Albert J. Lavelle, also a son of deceased, as 
heirs at law of their deceased mother, and also for an 
accounting for rents. The grounds upon which cancelation 
of the first-named deed is sought are that the mother was 
mentally incompetent to make it, that it was procured by 
the fraudulent representations of the grantee, and that 
the consideration of $200 therefor was grossly inadequate. 
.Cancelation of the tax deed is asked on the ground that 
it is void for lack of compliance with the statutory re- 
quirements authorizing the county treasurer to execute it. 
TheTravelers Insurance Company of Hartford, Connecti- 
cut, was made a party defendant because it holds a mort- 
gage for $8.000 executed January 30, 1919, by the defend- 
ant Albert J. Lavelle and wife upon the quarter section 
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above described and also upon the northwest quarter of 
section 9, in township 18, immediately adjoining to the 
south; and plaintiffs ask, in the event that they prevail 
and the mortgage is foreclosed, that the last-described 
quarter section be sold first to satisfy the debt. The mort- 
gagee did not answer. The answer of the principal defend- 
ant, Albert J. Lavelle, denied the grounds alleged for the 
cancelation of the deeds, pleaded that the deed of October 
17, 1918, from his mother to him was valid, and further 
averred that he had adversely occupied the land for more 
than the statutory period, whereby he had acquired title 
thereto. The reply denied the averment of adverse user, 
and the amended petition alleged that such user was per- 
missive. The court below found generally for the princi- 
pal defendant, Albert J. Lavelle, and quieted title in him, 
and further found that the deed of October 17, 1918, was 
valid, and that he had practiced no fraud in obtaining it, 
and that he had adversely occupied the land for the statu- 
tory period, whereby he had acquired title; but found that 
the tax deed was void. Plaintiffs appeal, asking a reversal 
of the decree, except the finding therein that the tax deed 
is void. As it clearly appears that the tax deed is void, 
and as there is no contention that it is valid, it may be 
dismissed from further consideration, except as it appears 
in a narrative of the facts. 

The material facts are substantially without dispute and 
are as follows: About 1880, Patrick Lavelle, Sr., with 
his family of several sons and daughters, including Anna, 
mother of plaintiffs, went to Greeley county and home- 
steaded. The father entered the northwest quatter and 
his daughter Anna the southwest quarter of section 4, as 
homesteads, the latter quarter being the land in contro- 
versy. Both received patents from the government. Anna’s 
being issued June 5, 1890. The family residence, however, 
was maintained on the northwest quarter, which Patrick 
Lavelle, Sr., took as a homestead, which he owned until 
1997, and on which he lived until 1903. No buildings were 
ever put on Anna’s quarter, except a shanty she had on it 
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before she got her patent, and no one has ever lived upon it 
since that time. Except for a fence, which her father built 
around it in 1891, and the breaking of a few acres, and 
the placing of a hydraulic well and windmill by the de- 
fendant Albert J. Lavelle sometime after 1910, no im- 
provements have ever been made on this land. It has al- 
ways been used in connection with the northwest quarter, 
on which the family lived, and chiefly as a pasture and hay 
meadow. In 1881 the defendant Albert J. Lavelle was 
born on this homestead of Patrick Lavelle, Sr., where he 
lived with his grandfather until' 19038. After Albert’s 
birth, his mother, Anna Lavelle, went to Omaha, where 
she was employed until about 1898, but she made many 
_ visits to her father’s home in Greeley county where her son 
Albert was living. During that period of about 17 years 
her father managed her land in conjunction with his own, 
and paid the taxes on it, and continued to do so up to 1908, 
when he left his farm. On January 1, 1898, three days 
before her marriage, Anna Lavelle signed and acknowl-. 
edged a deed of her land to her son Albert for the express- 
ed consideration of $1,000. Three days later she married 
Mr. Chase in Omaha, and they immediately went to San 
Francisco to live. On December 18, 1898, this deed was re- 
corded, and in November, 1899, soon after the birth of 
her first child by Mr. Chase, Anna Lavelle Chase began 
action in the district court for Greeley county to have it 
set aside. We gather from her petition in that case that 
she claimed never to have delivered the deed, but to have 
placed it in her trunk in her father’s house for safe-keep- 
ing. At any rate, her case went to decree on January 10, 
1900, and the court found in her favor and canceled that 
deed and quieted title in her. The court also found that the 
deed was never delivered, but that the defendant Albert J. 
Lavelle obtained the same and caused it to be recorded 
without authority, and that he retained the same over 
her protest; that there was no consideration for the deed 
other than love and affection; and that she never intended 
delivery thereof until some indefinite future date and con- 
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tingency. Anna testified at the trial in Greeley in Jan- 
uary, 1900, and a few months afterward left for California, 
where she lived until her death on May,17, 1919, and 
never returned to Nebraska. She was, therefore, absent 
from Greeley county for 19 years. She had, however, a 
little correspondence with Albert and her sister, Kate 
O’Connor, who lived in Greeley county. None of her let- 
ters to Albert were offered in evidence. 

In 1903 and 1904 Albert rented the Sweedler quarter 
and farmed it and lived with his aunt, Kate O’Connor, 
while he was tending the crops, and then returned to his 
grandfather’s homestead, which his uncle, Martin Lavelle, 
was farming in connection. with Anna’s quarter, as before. 
In 1905 Albert was married and lived on his grandfather’s 
homestead which he and his uncle Martin rented, up to 
March 1, 1907, during which period the homestead was op- 
erated in conjunction with his mother’s land. He also 
worked a quarter section of his own immediately south 
of his mother’s land. Albert bought his mother’s land 
for the delinquent taxes of 1903, and on July 6, 1907, 
received a tax deed from the county treasurer, which, 
as before stated, was void. Irom the time he received 
this tax deed, Albert testifies that he claimed to own 
the land, and that he took possession of it, rented it, 
and collected the rents, and paid the taxes on it; that, in 
the summer of 1910, he broke up about 27 acres, and in 
1915 about 20 acres more, and fixed the fences and put in 
a hydraulic well and windmill. There is no evidence that 
his: mother knew anything about what Albert was doing, 
or that he ever told her of his occupancy of her land until 
his letter of September, 1918, hereinafter set out. There 
is also the testimony of several witnesses to corroborate 
Albert’s dominion over the place from 1907 onward. 

On September 138, 1918, Albert’s attorney composed and 
typed the followiag letter, which Albert copied with pen 
and ink on other paper, and, adding a few words, mailed 
to his mother at San Rafael, California, as his own: 
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“Sept. 13th, 1918. 

“Dear Mother: I have not heard from you in some time 
and thought that I would write you at this time as I have 
been thinking of moving onto the place and improving it. 

“T have a tax deed to the place and it will be necessary 
for me to go through court to perfect my title, that is to 
give me a good record title. I have always claimed the 
farm and still claim it but your deed is on record and it 
will be a cloud on the title, to give me the proper record 
title so that I can secure a loan on the farm I must go 
through court and secure a deed in that manner. 

“T have consulted an attorney and he said that the ex- 
pense of the action would be in the neighborhood of $200 
and I would rather you would get that than to pay it to 
some lawyer, now if you will send me a quitclaim deed to 
the farm that will clear the title and I can borrow money 
on the place and improve it. As far as the ownership of 
the place is concerned I know that I am the owner of it 
but owning property and then trying to borrow on it there 
igs always some flaw found in the title. I have had the 
exclusive open and adverse possession of the farm under 
my tax deed for more than ten years and that gives me a 
perfect title but I must go through court with it. 

“Now mother that will save a lot of expense and will 
be lots easier for me to give you the money than to pay it 
to a lawyer and I hope that you will send the deed as soon 
as possible as I want to get to work on the place this fall, 
and if I do not receive the deed I must start the court 
action at once, send the deed to either banks at Greeley 
or place it in a bank out there and I will send the money 
to the bank and they can send me the deed and in that way 
whatever money is spent will be kept in the family.” 

Albert testified that he talked the matter over with his 
attorney, and that he (Albert) thought it would “look 
better” for him to write it himself. When pressed by both 
court and counsel to tell why he consulted an attorney and 
had him draft the letter, he became evasive. About one 


month later, Albert’s mother executed the deed to hin, 
105 Neb.—51 
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which is assailed, before Frank J. Healy, a notary public 
of San Rafael, California, who testifies that she was in a 
deplorable condition and so weak she could hardly walk, 
but apparently knew what she was doing. Healy also testi- 
fies that, at the time she signed the deed, she said to him, 
“This is a piece of property that I have had for several 
years and I am now about to lose it, which I thought that 
some day was going to bring me quite a piece of money,” 
and that she also said, “I will get about $200 out of this. 
Don’t you think I ought to realize more than that after 
having it so many years?” After receiving the deed from 
his mother, Albert sent her $200, which she used in pay- 
ing house rent in arrears. 

It is now necessary to consider the ecueanes and 
condition of Mrs. Anna Lavelle Chase, both before and at 
the time she signed this deed. The four plaintiff sons and ~ 
‘another son, Samuel, who died after a lingering illness 
February 3, 1919, were born to her and Mr. Chase in Cali- 
fornia. The record shows that the family were nearly al- 
ways in straitened financial circumstances; that Mr. 
Chase deserted them in 1908; that Mrs. Chase then took 
in washings, went out to houses to work, and worked nights 
for dinners at lodges, and baked bread and sold it; and 
that she continued this work until June, 1918, when she 
fell sick and never recovered. Thomas O’Connor, proba- 
tion officer and investigator for indigents, testified that 
he called upon her many times, and that she received aid 
from the county from September 1, 1914, at the rate of 
$25 a month, until her son Frank began work, when it was 
reduced to $15 a month, which she received until she died. 
Her work and this county aid and the wages of the older 
boys, as they got old enough to work, were her only sources 
of income, and they lived in a rented house. From 
March to August, 1917, her son Frank-was sick in the 
hospital and could not work again until April, 1918. In 
1916 her little son Samuel had pneumonia and was almost 
a helpless invalid until his death in February, 1919. The 
different people tor whom Mrs. Chase worked gave her 
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the clothing for the children, and they did not buy any. 
Nevertheless, on December 20, 1917, Mrs. Chase wrote to 
her sister, Mrs. Kate O’Connor, living near Greeley Cen- 
ter, the following letter: 

“San Rafael, Dec. 20th. 

“Dear Sister Kate: You will be surprised when you get 
my letter for, I am sick and would like you to come and 
stay with me this winter or Mary whitch one could come 
but I thought you could come as you children are all 
growin and could take a trip I am all alone that man 
Chase has left me eight years Francis and my self was 
geting along good Now I do want you to I hope that you 
ar all well at home I want you send a dead so I can sine 
It for Albert or take it alonge with you how is he geting 
a long I will write him soon I must ad mit I am a shamed 
for not doing so be foure I hope youre boy dont have to 
go to War for it is afel Now I want a lette saying you are 
coming Francis will meat you at Sanfrancisco dont mind 
getting any thing ready I coud fix you up here With love 
to Johny and children from Sister Annie” 

Again, on May 9, 1918, another letter was received by 
Mrs. O’Connor, purporting to come from Mrs. Chase. 
Down to the address at the close, it is in a handwriting 
other than that of Mrs. Chase, and not identified; but, af- 
ter the closing address, and on the same sheet, it is in her 
own writing. ; 

“San Rafael, Cal., May 9, 1918. 
“Dear sister Kate: I am just answering your letter with 
disgust, to think that all these years that you’ve worked 
so hard, that you couldn’t spend fifty dolars to come to 
see me. And the change would have done yourself the 
worlds of good. I was awful sorry to hear of Mary’s death 
And if sister Julia wants to come it might be a good 
change for her health, for .I’ll be awful glad to have her, 
and you too if you want to come. I should think that you 
have girls enough to keep house for you. I would of gone 
back, if you would of come last January when I wanted 
you. But I could not go and, leave the house for Frank 
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was six months in the hospital, and one year sick. Now 
I will break the news to you that I have four (4) boys 
besides Francis, the names as follows: 

“Trrancis 19 years, 

“John 16 years, 

“Charles 14 years, 

“Samuel 13 years, 

“Ambrose 12 years. 

“You needn’t worry about getting back, for Pll pay your 
fare back, so [’ll like to hear from you soon, Send Julia, 
if you cannot come yourself, as I would like to have one 
of you come. I am going to send a lot of shoes overcoats 
etc., back the next week or two, hoping you can make use 
of them. Hoping to hear from you as soon as possible, 
also hoping the answer will be one of yourselfs I remain 
your loving sister A. Chase (add.) Mrs. A. Chase 126 
Fourth Street San Rafael, Cal. Mavin Co. I have looked 
for a deied for my Place from Albert I told.you to have 
him send one so I could sine it I feel so I want it once 
I hope he will tind to it at once I dont want Chase to 
come and take it I should have done it before Will close 
with Love to all hoppind God and his blessid mother 
will give me my helth.” 

Defendant argues that these letters show his mother’s 
intent that he should have the land, and, ordinarily, that 
inference might be justified. But it is to be observed that 
‘the letters are written to her sister, and not her son; 
that they convey the idea that she was in somewhat af- 
fluent circumstances at the very time that she was re- 
ceiving charitable aid from the county. The last letter 
also shows that her motive for making a deed to Albert 
was to.prevent her husband getting the land, and also 
shows that there has not been very much communica- 
tion between herself and relatives in Greeley county, for 
she “breaks the news” that she has four boys, giving their 
names and ages. She had kept secret the existence of her 
son Albert through the years. The inference, too, is 
reasonable that she was in ignorance of the value of her 
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land, which at this time was worth about $12,000, as 
compared with a very low value when she last saw it, 18 
years before. These letters must be read in the light of 
the circumstances which surrounded her at the time. 
She seemed anxious to convince her sister that she was 
in comfortable circumstances, perhaps through a par- 
donable pride, when, in truth, her financial circumstances 
were desperate. It seems reasonable to conclude that 
her expressions of an intent to deed the land to Albert 
Were no more authentic than her expressions of af- 
fluence while in the pinch of poverty. Then, too, it 
must be borne in mind that she could then have made a 
deed to Albert, but did not, and never did until after 
she had the letter from him of September, 1918, saying 
that he owned the land, which she evidently believed, 
since she told the notary that she was “now about to 
lose it” when she signed the deed. Viewed in the light 
of all the circumstances, these letters to Mrs. O’Connor 
convince us that she was professing to her sister that 
she was in affluent circumstances and did not need the 
land, rather than that she really intended that Albert 
should have it. Moreover, the only reason disclosed by 
’ the letters for making the deed was to put the land beyond 
her husband’s reach. These letters are not persuasive 
with us that she intended Albert to have the land. 
Many witnesses testified by deposition to the physical 
and mental condition of Mrs. Chase when she made the 
deed. Physically she was emaciated and had sores, and 
had fallen in weight from 180 to 100 pounds. Many wit- 
nesses testify to her eccentric behavior, and that she lived 
in practical seclusion, refusing to see neighbors and others 
with whom she had theretofore been on terms of somewhat 
intimate friendship; that, when the priest came to see her, 
she refused to admit him, though she had been a devout 
Catholic. These witnesses testify that, from their ob- 
servation, she was mentally incompetent to make the 
deed, and none of this evidence is disputed. Her trip 
to the notary’s office to make the deed was the only time 
she had been out since June preceding, and she was ac- 
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companied by her invalid son Samuel, who died a few 
months thereafter. 

Viewed in the light most favorable to the defendant, 
the evidence clearly shows that she was suffering from 
such extreme mental weakness at the time she made the 
deed as to be readily susceptible to the positive repre- 
sentations contained in‘ Albert’s letter to her. His rep- 
resentations were that he was the absolute owner of the 
land, and wanted the deed only to make a good record title 
in him. Unless he had title by adverse possession, which 
will be discussed presently, these representations were 
wholly false. She knew, we think, that she was making 
a deed of her land to Albert, but she could not even con- 
sider whether the statements made in his letter were true 
or false. Her mental weakness was such that she could 
neither resist the importunity nor detect the artifice of 
Albert’s letter. Its effect upon her weakend mind is 
clearly shown by the fact that she said she was “ losing ” 
her land. Her expressions to the notary show that her 
intent was to keep it and get “quite a piece of money ” 
out of it, thereby indicating that she claimed to own it. 
Considering her mental weakness, her poverty, her igno- 
rance of the value of her land and of the validity of her 
title thereto, the positive, formidable and false repre- 
sentations made in Albert’s letter to her, the almost nomi- 
nal consideration, and the improbability that she would 
give the land to Albert to the exclusion of her other chil- 
dren for whose support she had done so much, we find that 
the deed was not her conscious, voluntary act, and was 
secured by such imposition and fraud that equity requires 
. that it be canceled. Kleeman v. Peltzer, 17 Neb. 381; 

. Jesse v. Brown, 83 Neb..311; Nelson v. Wickham, 86 Neb. 
46; Winslow v. Winslow, 89 Neb. 189; Armstrong v. 
Randall, 93 Neb. 722; Miller v. Wentz Co., 99 Neb. 286. 

But the defendant, Albert J. Lavelle, claims to have ac- 
quired title by adverse possession. We think that the evi- 
dence, perhaps, shows that he exercised such dominion 
over the land for about 12 years that, as between strangers 
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and under different circumstances, would probably be 
sufficient to sustain his claim. But, when Anna Lavelle 
relinquished actual possession of this land, it was to her 
father, and he held it by her permission and under a per- 
haps unexpressed arrangement that he was to use it and 
pay the taxes on it. At any rate, her father’s occupancy 
of the land was known to her and was by her permission. 
And the evidence pretty clearly indicates that Albert 
practically succeeded to his grandfather’s permissive occu- 
pancy. If so, such occupancy could not ripen into title, 
no matter how long continued, until actual notice was 
brought home to the owner that the possession was ad- 
verse. Blake v. West, 89 Neb. 794. And the defendant 
gave no such notice until September, 1918, in his letter. 
Moreover, there is a presumption that Albert’s occu- 
pancy was permissive, and not adverse. The rule is thus 
laid down in 1 R. C. L. 756, sec. 85: “As a general rule 
an adverse possession cannot be predicated on the pos- 
session of the parent as against a child, or on the pos- 
session of a child as against its parent.” And in 2 C. J. 
157; sec. 283, it is said: “ Possession by a child of land 
belonging to his parent will not ordinarily be considered 
adverse.” This text is supported by the following ad- 
judicated cases: Hunt v. Hunt, 3 Met. (Mass.) 175, 37 
Am. Dec. 130; Silva v. Wimpenney, 1386 Mass. 2538; Dun- 
ham v.-Townshend, 118 N. Y. 281; Haggard v. Martin, 
34 S. W. (Tex. Civ. App.) 660; O’Boyle v. McHugh, 66 
Minn. 390; McCutchen v. McCutchen, 77 S. Car. 129, 12 
L. R. A. n. s. 1140. The rule is well stated in O’Boyle v. 
McHugh, supra, as follows: 

“As between parties sustaining parental and filial rela- 
tions, the possession of the land of the one by the other 
is presumed to be permissive, and not adverse. To make 
such possession adverse, there must be some open asser- 
tion of hostile title, other than mere possession, and 
knowledge thereof brought home to the owner of the land.” 

This is the rule. Under it, the defendant’s possession 
was never adverse, except for the few weeks between the 
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time he wrote the letter to his mother and the time he 
got the deed from her. Defendant’s claim of title by ad- 
verse possession cannot stand, and his statement in the 
letter that his occupancy was adverse was false. 

It may be reasonably inferred from all the evidence 
that there was a sort of understanding between Albert’s 
grandfather Lavelle and his mother that the grandfather 
was to have the use of the land in return for the payment 
of the taxes thereon, and that Albert succeeded to this 
arrangement. It seems equitable to apply that under- 
standing to plaintiffs’ demand for an accounting. So ap- 
plied, the claim for rent offsets the taxes paid. But the 
$200 paid by Albert to his mother, with interest at 
7 per cent. from October 17, 1918, must be returned 
to him. It follows, too, that the prayer of plaintiffs’ peti- 
tion that, if the $8,000 mortgage is foreclosed, the land 
involved in this suit must not be sold until the security 
of the northwest quarter of section 9, township 18, range 
10 west, be first exhausted, must be granted. 

We recommend that the judgment of the district court 
be affirmed in so far as it cancels the tax deed, and other- 
wise reversed, with instructions to cancel the deed of 
Mrs. Anna Lavelle Chase to the defendant Albert J. La- 
velle, dated October 17, 1918, and to quiet title in fee in 
plaintiffs and the defendant Alber: J. Lavelle as tenants 
in common of equal undivided shares in said land, upon 
the sole condition that plaintiffs pay the defendant Albert 
J. Lavelle the sum of $200 and interest as aforesaid, and 
that all costs in both courts be taxed to the defendant 
Albert J. Lavelle. 

Per CurRIAM. For the reasons stated in the foregoing 
opinion, the decree of the district court canceling the tax 
deed is affirmed, and is otherwise reversed, with instruc- 
tions to enter a decree quieting title in fee to the lands in 
controversy in the plaintiffs and the defendant Albert J. 
Lavelle as tenants in common of equal undivided shares, 
as above set forth, and this opinion is adopted by and 
made the opinion of the court. 

JUDGMENT ACCORDINGLY. 
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RUDOLPH KRAUS, APPELLANT, V. Max SCHROEDER ET AL., 
APPELLEES. 


FILED Marcu 25, 1921. No. 21299, 


1, Intoxicating Liquors: Srarurory Liapmity. Section 3859, Rev- 
St. 1913, creates a liability against a licensed vender of intoxicating 
liquors that did not exist under the common law. 


: LIABILITY FOR InguRIESsS. Where one became intoxicated 
by drinking liquors purchased of a licensed saloon-keeper, and a% 
a consequence of such intoxication became insane, and by reason 
of the insanity thus produced inflicted injuries upon members 
of his family and upon himself, the saloon-keeper and his sureties 
are liable in damages. Rev. St. 1913, sec. 3859. 


APPEAL from the district court for Lancaster county: 
FREDERICK E. SHEPHERD, JUDGE. Reversed. 


Hall, Baird & Williams and Bartos & Bartos, for ap- 
pellant. 


T, J. Doyle, John C. Hartigan, Charles H. Sloan and 
P. R. Halligan, contra. 


, 


Morrissey, C. J. 

This is an action against two saloon-keepers and their 
surety to recover damages under section 3859, Rev. St. 
1913, now repealed. The petition contained the usual al- 
legations as to the business of the saloon-keepers and the 
execution of their bonds by the defendant surety company. 
Tt alleged that prior to the date of the injury complained 
of plaintiff was in the habit of visiting the saloons and 
procuring therein large quantities of intoxicating liquors 
and consuming same; that on February 21, 1917, plaintiff 
purchased from one of the defendant saloon-keepers “a 
large quantity of gin, whiskey, beer, and other intoxicating 
liquors,” all of which plaintiff took with him to his home 
and consumed during that night; that by reason of drinking 
the intoxicating liquors sold by the defendant saloon- 
keepers plaintiff became insane, and while so insane shot 
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and killed his wife and two children; that at the same 
time, while insane, the plaintiff inflicted wounds upon him- 
self which caused him to become totally and permanently 
blind. Defendants filed a general denial. At the close 
of the evidence given by both plaintiff and defendants, on 
separate motion of each defendant, the court peremptorily 
instructed the jury to return a verdict for the defendants, 
- and from this order plaintiff appeals. ; 

Plaintiff testifies that from May 1, 1916, to February 
20, 1917, he had frequently purchased liquor in the saloon 
of defendant Pimper, and that during the same period he 
had frequently purchased liquor in the saloon of defendant 
Schroeder, and had frequently drank intoxicating liquor 
in these saloons. February 10, 1917, he claims to have 
purchased beer and whiskey in defendant Pimper’s saloon, 
and that on February 20, 1917, he drank a pint of whiskey 
he had purchased from defendant Pimper. In view of the 
instructions given by the court, it is only necessary to 
examine the bill of exceptions far enough to ascertain 
whether the testimony offered by plaintiff was sufficient 
to make a prima facie case on the question’ put in issue 
by the pleadings. It is clear that the testimony is sufficient 
for that purpose. If we understand the attitude of the 
defendants, they concede that plaintiff had procured 
quantities of liquor at the saloons mentioned and had con- 
sumed the same, but rely upon the common-law rule that 
one may not take advantage of his own wrong, and they in- 
sist that the evidence brings the case clearly within that 
rule. If the rule of the common law applies, defendants’ 
contention is probably sound. The statute in question was 
passed in 1881 and remained in force until May ‘1, 1917, 
when our prohibitory enactments became operative, Dur- 
ing this long period it was frequently construed by the 
courts and was uniformly held to create a liability upon 
those who engaged in the liquor traffic under its provisions, 
creating a liability that did not exist at the common law. 
The cases permitting recovery where damage resulted be- 
cause of the traffic are very numerous, but the first case 
dealing with the right of one who voluntarily consumed 
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intoxicating liquors and suffered an injury as a result 
thereof to recover from the vender of the linnors is that of 
Buckmaster v. McElroy, 20 Neb. 557. It was there held 
that one who voluntarily drank intoxicating liquors pur- 
chased from a licensed saloon-keeper and as a result of 
such indulgence suffered injury had a cause of action 
against the saloon-keeper. It is true that one member of 
the court dissented from this holding, reasoning, as counsel 
for appellees now reason, that one ought not to be per- 
mitted by his own wrong to create a liability in favor of 
himself against those participating with him in the wrong. 
The majority opinion, however, became the guide for the 
courts of this state and has so remained without any 
change by legislative enactment. In Forrest v. Koehn, 99 
Neb. 441, in citing it with approval, the court said: “We 
do not deem it necessary to supplement the reasoning in 
that case. That was the interpretation placed on. this sec- 
tion of the statute at the time the defendant saloon-keepers 
were licensed. Defendants executed the bonds with knowl- 
edge of the interpretation placed upon this section by 
the court, and are not in position to insist that it is a 
harsh rule.” After giving full weight to the logical ar- 
gument advanced in appellees’ brief, we are still con- 
strained to adhere to the rule so long in force in this state, 
a rule known to defendants when they assumed the obliga- 
tions provided by the statute. It cannot be denied that, had 
plaintiff fallen from his conveyance on his journey 
from defendant’s saloon to his home, because of his in- 
toxication, and suffered an injury causing blindness, he 
might recover for the injury. Nor ought it be said that 
if, because of his intoxicated condition, his wife and chil- 
dren suffered death, upon proving that his intoxicated con- 
dition was due to defendants’ traffic in intoxicants, he 
could not recover for the loss. The statute provides: 
“The person so licensed shall pay all damages that the 
community or individuals may sustain in consequence of 
such traffic.” The primary question then is: Did plain- 
tiff’s damages result from defendants’ traffic in intoxi- 
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cants? It is suggested that years before the date of the 
tragedy he had purchased a pistol with a view of taking 
the lives of his wife and children and destroying himself. 
Appellees reason that the occurrence of February 21, 1917, 
was but the carrying out of a purpose conceived prior to 
the date he is said to have become the purchaser of liquor 
in defendants’ saloons. If that be the case, it is for the 
jury to determine in reaching a conclusion as to whether 
the injuries complained of resulted from the use of the 
liquor consumed. If it did not, it follows that the de- 
fendants are not liable. But if plaintiff’s reason was 
overthrown by the liquors consumed and by reason of that 
fact the injuries complained of were sustained, defend- 
ants are liable for the injury. Forrest v. Koehn, 99 Neb. 
441. 

For the reasons stated, the judgment of the district 
court is reversed and the cause remanded for further 
proceedings. 

REVERSED. 


Henry D. STEWART, APPELLEE, v. WaBsaSH RaILWAY 
COMPANY, APPELLANT. 


Firep Marcu 25, 1921. No. 21274. 


1. Courts: Dismissau: Finat OrpEr. When, after a formal order 
sustaining a demurrer and dismissing a cause, the district court 
of the United States for the district of Nebraska gives leave to 
file an amended petition in the case, and retains the cause for 
further proceedings, this court will adopt the construction that 
court made of its order, and will not hold-a judgment final which 
it refused to so consider. 

2. Master and Servant: DEFECTIVE APPLIANCE. The uncoupling of the 
end car upon the stoppage of a train being backed is proof under 
the safety appliance acts that the coupling was defective. 

InzguRY TO SERVANT: INTERSTATE COMMERCE. Under the 

facts stated in the opinion, the act of plaintiff when injured was 

so closely related to interstate commerce as to bring him within 
the operation of the federal employers’ liability act. 


Oo 
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: ProxIMATE Cause. The uncoupling of the car 
under the circumstances was the proximate cause of plaintiff’s 
injuries. 

5. Evidence as to the duties of switchmen and customs in the yards 
of other standard railroads held admissible. 


6. Damages held: excessive, and remittitur orgered as a condition 
of affirmance. 


APPEAL from the district court for Douglas county: 
CuarLes LesHiz, Jupen. Affirmed on condition. 


N.S. Brown and John L. Webster, for appellant. 


Gerald F. Harrington, R. M. Johnson and M. F. Har- 
rington, contra. 


LETTON, J. 

Appeal from a judgment in favor of plaintiff for dam- 
ages for personal injuries. Plaintiff was a switch fore- 
man in the freight and passenger yards of the defendant 
at Council Bluffs, Iowa. He was severely injured by being 
struck by the handle of a switch lever when he was endeav- 
oring to open a switch upon a “Y’ in the yards. Three 
box cars had been backed from the main line upon the west 
leg of the “Y” to be fitted with grain doors. Afterwards 
a number of other cars, variously estimated as from 7 to 
8, and from 10 to 12, were backed in, pushing the three 
carg further along on the “Y.” The evidence in behalf 
of plaintiff tends to prove that the latter carg automati- 
cally coupled to the three cars, but that when the engine 
stopped, the end car of the three became uncoupled and 
ran toward a switch at the point of the “Y;” that plaintiff 
saw that as the switch points were set the car would be- 
come derailed; that he immediately ran about 40 feet to 
the switch-stand and attempted to open the switch, when 
the wheels of the moving car struck the point of the switch, 
causing the switch-lever to be jerked out of his hand, and 
to strike him a severe blow in the groin, causing perma- 
nent injuries; that the car ran a short distance further 
and was stopped by another car which stood beyond the 
switch. 
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The evidence on behalf of the defendant implies that the 
accident was caused, not by the breaking loose of a car, 
but by the failure of the cars that were backed in to couple . 
with the three cars already on the “Y,” and that the im- 
pact caused the three cars still coupled together to enter 
the switch-point and throw the lever. This, however, is 
merely an inference from facts shown. Plaintiff identified 
the car which entered the switch as “M. & O.” car No. 
10055. There was evidence in behalf of defendant that no 
‘car of this number was in the yards that day, but it was 
shown by at least one of defendant’s witnesses that cars . 
of the Chicago, St. Paul, Minneapolis & Omaha Railway 
are commonly termed “Omaha” or “M. & QO.” cars by the 
railroad men, and that a Chicago, St. Paul, Minneapolis 
& Omaha car was one of the three cars mentioned. 

‘Defendant’s evidence does not disprove that plain- 
tiff was injured by the switch lever, nor that the throwing 
of the lever was occasioned by the moving of the points 
_ of the switch by the wheels of the car. Quite a little time 
was devoted at the trial with respect to the identity of 
the car, but we think this was not very material when 
all the admitted facts are considered. While there is a 
sharp conflict upon some points in the evidence, we be- 
lieve it is sufficient to justify the jury in believing that 
the switch-point was thrown by a car which had become 
detached from the others by reason of a defective coupling. 

The first assignment of error is that the court erred in 
overruling a plea in bar of defendant. In substance this 
plea set out that plaintiff filed his-petition in the United 
States District court for the district of Nebraska for dam- 
ages arising out of the same accident; that a demurrer was 
sustained in this petition, and a judgment entered on 
November 10, 1917, which is in full force and effect and 
is a bar to the prosecution of this action. 

Ou November 7, 1917, plaintiff filed a motion for per- 
mission to file, and was given leave to file'and did file an 
amended petition. On December 10, 1917, defendant filed 
a plea to the jurisdiction, alleging the filing of an amended 


Vou. 105] JANUARY TERM, 1921. 815 
Stewart v. Wabash R. Co. 


petition; that this was in effect the commencement of a 
new action; and that the suit should have been brought 
in the district where the defendant is a citizen, and not in 
the district of Nebraska. On February 9, 1918, this mo- 
tion was overruled. On February 18, 1918, plaintiff moved 
the court to dismiss the action without prejudice, and on 
that date the cause was so dismissed. 

Appellant now insists that the order sustaining the de- 
_murrer and dismissing the cause was a final order. The 
journal entry is exceedingly brief. It is not stated that 
the cause is dismissed without prejudice, or with preju- 
dice. We think it susceptible of the construction given 
to it by the court which made it; that is, that it was merely 
intended as a formal order sustaining the demurrer. The 
court did not regard the judgment as being final, because 
it retained jurisdiction and finally allowed the action to 
be dismissed without prejudice. So far as the record 
shows these proceedings were all had at the same term of 
court. The final judgment allowing the cause to be dis- 
missed without prejudice apparently still stands. To hold 
that the federal court erred in allowing the amended pe- 
tition to be filed, and afterwards in dismissing the cause 
without prejudice; would amount to a review by this court 
of the adjudications of the United States district court. . 
‘Some authorities cited by defendant indicate that a federal 
reviewing court might have found the proceedings sub- 
sequent to the order made on Noveinber 10 erroneous. 
While the question is not entirely free from doubt, we 
construe the order as did the court which made it, and 
hold that it was not a bar to the present suit. 

Plaintiff testified that, under similar circumstances, 
where a moving car, or cars, approaches a closed switch, 
unless the switch was open, derailment would probably 
occur or the company’s property would otherwise be in-. 
jured or destroyed, and it was his duty to open the switch, 
and that this was the custom in the yards of the defend- 
ant. He introduced the testimony of several other switch- 
men engaged in like work in the yards of various railroads 


816 NEBRASKA REPORTS. . [Vot. 105 
Stewart v. Wabash R. Co. 


in Omaha, to the effect that the same custom prevailed in 
the Omaha yards, and in railroad yards generally. The 
same witnesses were examined with respect to their ex- 
periences as to the conditions in automatic couplers, and 
conditions in tracks, under like circumstances, which 
would cause cars to become uncoupled. This evidence was 
objected to on the ground that the matters inquired of 
are not controlled by any custom in the Omaha or other 
yards, and bear no relationship to the case on trial, or 
to the car or coupler in controversy, or to the switch-yards 
in question, or the happening of the accident involved in 
this suit. These objections were overruled, and the ruling 
is assigned as erroneous. The witnesses testified that 
some of the causes of defective couplers, according to 
their observation, might be worn knuckles, worn knuckle 
pins or worn locking blocks, and that when couplers are 
defective they are more liable to uncouple on a curved 
track than on a straight one; that such cars are apt to 
uncouple when there is a stop or a jerk when the slack 
runs out or in, which has a tendency to put a strain on 
the knuckles. 

Appellant argues that all this testimony is inadmissible 
for the reasons given in the objections, and that it does 
not tend to prove that the coupler on the particular car in 
question was defective, nor that that car became un- 
coupled, and that it opened up collateral inquiries foreign 
to the case. It is difficult to draw any hard and fast line 
as to how far evidence of this kind may be admissible. The 
question at issue was whether the car became uncoupled 
through a defect in the coupling. The jury found that the 
car became uncoupled. Obviously if the coupler had been 
perfect this would not have happened. We are of the 
opinion that it was not improper to show that carg with 
defective couplers would become uncoupled under similar 
circumstances, Railroad cars and tracks on standard rail- 
road systems are quite similar. Jt would have been en- 
tirely proper to show such occurrences and their causes 
if they had happened in the yards of defendant at Council 
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Bluffs. Would it make any material difference if the 
yards did not belong to defendant? There was no direct 
proof as toa defect in the coupler. The only fact shown was 
that when the engine stopped the car which had formerty 
been coupled became detached by force of its momentum. 
The obvious and fair inference ig that the coupler was de- 
fective, and the testimony of these witnesses tended to 
show that under like conditions a like result would follow. 
We think the evidence was relevant to the question at 
issue. 

In Minneapolis & St. L. R. Co. v. Gotschall, 244 U. 
S. 66, the jury were permitted to infer negligence from 
the fact that the coupler failed to perform its functions, 
there being no other proof of negligence. The supreme 
court held that the principle that negligence may not be 
inferred from the mere happening of an accident, except 
under the most exceptional circumstances, was not con- 
trolling in the case, “in view of the positive duty imposed 
by the statute upon the railroad to furnish safe applian- 
ces for the coupling of cars,” citing many cases. 

In Tezas & P. R. Co. . Rigsby, 241 U.S. 33, it was held 
that an employee of an interstate railway company is 
within the federal safety appliance acts, although not 
himself engaged in interstate commerce. In that case 
the employee was injured when taking a defective car to 
the shops for repairs. It was held that by these acts in- 
terstate railway companies are charged with an absolute 
and unqualified duty, irrespective of any question of neg- 
ligence, to maintain the safety appliances, mentioned in 
the acts, upon railway cars used on a ‘highway of inter- 
state commetce. 

In San Antonio & A. P. R. Co. v. Wagner, 241 U.S. 476, 
it was held that a violation of the federal safety appliance 
act (32 U.S. St. at Large, ch. 976, p. 948), by an interstate 
carrier, is in itself negligence rendering the railway com- 
pany liable for the resulting injury to an employee under 
the employers’ liability act of April 22, 1908 (35 U. S. 
St. at Large, ch. 149, p. 65, U. S. Comp. St. 1913, sec. 

105 Neb.—52 
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8657), as being the result of a “defect or insufficiency, due 
to the employers’ negligence, in its cars, engines, ap- 
pliances,” etc., within the meaning of the latter act. It 
is said in the opinion that the two statutes are in pari 
materia, and that, when the act refers to a defect due to 
negligence in its cars, “it clearly is the legislative intent 
to treat a violation of the safety appliance act as ‘negii- 
gence’—what is sometimes called negligence per se,’ 
Louisville & N. R. Co. v. Layton, 243 U. 8S. 617; Chicago, 
B. & Q. R. Co. v. United States, 220 U. 8. 559; Teras & 
P. R. Co. v. Rigsby, 241° U. S. 38; Illinois C. R. Co. v. 
Williams, 242 U. S. 462. We conclude that the detach- 
ment of the car sufficiently shows that the coupler was 
defective. 

The appellant insists there canbe no recovery because 
the plaintiff was not engaged in interstate commerce at 
the time he was injured, nor was the car, which was. the 
cause of the injury, so engaged. This we consider the most 
serious question in the case. The proof shows that de- 
fendant is an interstate carrier with lines extending 
through Missouri, Iowa, and other states, and running 
passenger trains into Omaha. Plaintiff had worked as 
a switchman for defendant for seven years at Council 
Bluffs. He was acting as switch foreman and was work- 
ing at the main freight yards on the day of the accident, 
in yards in which both interstate and intrastate traffic 
was handled. The three cars were taken from track seven 
in the yard, and were brought down the main line and 
pushed upon the “Y.” One of the cars belonged to the Chi- 
cago, St. Paul, Minneapolis & Omaha Railway Company, 
and another to the New York Central Railroad Company. 
The engineer testified that, after he coupled on to eight 
or nine other cars, he was given a signal to clear the main 
line. The main line was used for both interstate and in- 
trastate commerce. The car which broke loose was the 
end one of this string of cars which was being pushed on 
the “Y” for the purpose of clearing the main line. This fact, 
in connection with the other circumstances in the case, is 
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sufficient to show that the moving of these cars was so close- 
ly related to interstate commerce that the jury properly 
found that plaintiff was engaged in such commerce at the 
time of the accident, New York C.é H.R. R.Co.u, Carr, 
238 U.S. 260; Pennsylvania Co. v. Donat, 239 U.S. 50: 
Great Northern R. Co. v. Otos, 239 U. 8. 349; Seaboard A. 
L. R. Co. v. Koennecke, 239 U. 8. 352; New York C. R. Co. v. 
Porter, 249 U. S. 168; Kinzell v. Chicago, M. & St. P. R. 
Co., 250 U. S. 180; Pedersen v. Delaware, L. & W. R. Co., 
229 U.S. 146. 

Appellant strongly contends that the detachment of the 
car was not the proximate cause of the injury. The court 
instructed the jury: “By the term ‘proximate cause’ is 
meant that cause which was the direct and immediate 
cause that produced the result complained of, and without 
which that result would not have occurred.” Appellant 
complains of this instruction, and argues that, if plaintiff 
had not lifted the switch handle, he would not have been 
injured; that he created the condition which caused the 
injury; that his action was an efficient intervening cause 
without which the result would not have occurred and 
that consequently the uncoupling of the car of itself was 
not the cause of the accident. The testimony shows that 
it was the duty of the plaintiff upon seeing a car or cars, 
running into a closed switch, which would probably cause 
derailment or injury to the company’s property, to open the 
switch. 

Some witnesses for defendant testify that in all probabil- 
ity the damage if the switch had not been opened might 
have been slight in degree; that the car may have been de- 
railed, or the switch rod broken, with slight cost for repairs, 
but this we think is not controlling. Quick action was nec- 
essary in order to prevent injury to defendant’s property, 
and plaintiff was in the course of his duty in endeavoring to 
prevent it. There was no time for a balancing of the 
probabilities. If the switch was not turned, damage in 
some degree would result; if it was turned in time, no in- 
jury to property would happen. Plaintiff testifies that, if 
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he had failed to act and damage had resulted, he would 
have been discharged. This is not contradicted. Consider- 
ing this duty owed by him, we take his action to be not an 
independent intervening cause, but a part of a chain of cir- 
cumstances which would naturally be set in motion by 
the uncoupling of a car in such a situation. Chicago, R. 
I. & P. R. Co. x. Brown, 229 U. S. 317. The uncoupling of 
the car was the first act in a series of events which would 
naturally, in view of all the circumstances, be apt to occur; 
that is, the act which would naturally be expected to occur 
would be an attempt by the switchman to stop the car 
in time to prevent damage, or to turn a switch in time to 
effect the same purpose. If in this attempt injury occur- 
red, it would be a natural sequence to the first act or de- 
fault. 

It is complained that the damages are excessive. The 
verdict was for $26,500. Plaintiff is 29 years old and 
his expectancy is 36.03 years. He was earning $115 a month 
at the time of the accident November 15, 1916. Wages of 
switch foremen are now about $5 a day. He was operated 
on at a hospital in Council Bluffs soon after he was hurt 
and remained there two weeks, In January 1917 an opera- 
tion for varicocele in the left groin was performed on him 
at the Wabash hospital in Moberly, Missouri, where he 
remained three weeks. In June, 1917, he suffered an opera- 
tion by Dr. Dwyer, at St. Joseph’s Hospital in Omaha, who 
loosened up scar tissue and removed the remains of the 
left testicle and spermatic cord. He testifies that he is 
able to walk around as he desires, but complains of ner- 
yousness and loss of sleep to some extent, and is only 
capable of sexual intercourse once a month. Dr. Kelly, 
a specialist in uervous diseases, testified that he examin- 
ed him in July, 1917; that his smell and vision were 
normal, no disturbance in equilibrium, physical power di- 
minished but equal on both sides, no ataxia, neither an- 
esthesia, analgesia nor paresthesia, no deep tenderness 
or nerve trouble, nor abnormality except the scars due to 
his accident and the operations which followed. He evinced 
great pain on examination of the region of the spermatic 
cord. 
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Plaintiff testified he was not able to do manual labor and 
had not enough education to perform clerical work, and 
his. wife testifies he is only able to do light work about the 
yard. Plaintiff is able to walk about without pain or 
difficulty and is able to do light work. He suffered three 
operations resulting in great pain for limited periods, but, 
though nervous, his bodily functions aside from his im- 
paired sexual powers are not far from normal, according to 
his own physician. He has lost weight to a great degree, 
but in July, 1917, the doctor says he was “of muscular 
build and well developed.” Considering the income which 
money brings in sound investments, and all the evidence, 
we think the verdict is excessive and must have been, to 
some degree at least, the result of prejudice. The judgment 
is reversed unless plaintiff within 20 days files a remittitur 
of $10,000. If this is done it will stand affirmed. 

; AFFIRMED ON CONDITION. 

FLANSBURG, J., not sitting. 


WILLIAM HARRISON, APPELLANT, V. LUKE H, CHENEY FT AL.., 
APPELLEES. 


Fitep Marcu 25, 1921. No. 21333. 


1. Venue: Action FoR NeEcLECt oF County Atrorney. A cause of 
action for the neglect of a county attorney, after an accused has 
been held to appear, to file an information at the next term of 
the district court, or to file reasbns for failing to do so, arises in 
the county where such district court is held. 


2. Criminal Law: Persons HELp To Districr Court. Since the amend- 
ment of 1915 (Laws 1915, ch. 162) to section 8957, Rev. St. 1913, 
persons bound or held over to the district court at the next term 
on criminal charges should be held or bound over to appear at 
“the first day of the next jury term” of such court, instead of to 
“the first day of the term” as theretofore. 


APPEAL from the district court for Adams county : Harry 
S. DunGan, JUDGE. Affirmed. 
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J. H. Willits for appellant. 


Tibbets, Morey & Fuller and Stewart, Perry & Stewart, 
contru. 


LETION, J. 

Action against the county attorney, the deputy county 
attorney, and the sheriff of Frontier county, and the re- ' 
spective sureties upon their official bonds for wrongful, 
negligent and oppressive acts alleged to have been commit- 
ted by the officers named. The action was brought in Adams 
county. Summons was served on the officers in I‘rontier 
county, and for the defendant surety company on the state 
insurance commissioner in Lancaster county. Special ap- 
pearances were filed by the defendants separately, sub- 
stantially on the ground that no defendant had been served 
in Adams county, and hence there was no authority to 
direct a summons to another county or to serve a summons 
in another county. The court sustained the objections to 
jurisdiction and dismissed the action. Plaintiff appeals. 

The facts alleged which are material to the questions pre- 
sented are in substance as follows: On May 8, 1918, upon 
a complaint filed by the deputy county attorney and upon 
a preliminary examination, plaintiff was held and bound 
over by the county court of Frontier county to appear be- 
fore the district court for that county on the first day of 
the next regular term thereof. He was placed in the cus- 
tody of the defendant sheriff, who caused him to be con- 
fined in the county jail of Adams county, where he was 
detained until December 21, 1918, against his will. The 
next regular term of district court for Frontier county 
convened on June 18, 1918, and adjourned sine die on 
June 14, 1918. It was alleged that it was the duty of the 
county attorney either to file an information at that term 
or file his reasons in writing for not so doing, but the 
county attorney and his deputy grossly and maliciously 
failed to file an information or reasons for not filing one, | 
and on December 21 he was discharged from imprison- 
ment on a writ of habeas corpus ; that it was the duty of the 
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sheriff to produce plaintiff before the district court for 
Frontier county on the first day of the June term, but he 
maliciously and oppressively failed to do so, and that 
the imprisonment of plaintiff was illegal subsequent to 
June 14, 1918. Damages are claimed for the expenses of 
the habeas corpus proceeding, loss of earnings, wrongful 
imprisonment, and mental and physical discomfort and 
suffering. 

The theory of appellant is that the cause of action is 
false imprisonment, that the cause of action or part of it 
arose in Adams county, and that an action against a public 
officer, or on his official bond, must be brought where the 
eause of action, or some part of it, arose, and hence the 
court erred in dismissing the action. 

The petition does not charge that the arrest and con- 
sequent imprisonment were wrongful or illegal in the first 
instance, but only that the detention was illegal after 
June 14, 1918. The wrongful omission to act upon the 
part of the county attorney charged, occurred on June 
18 and 14, when district court was in session in Fron-> 
tier county, and no information was filed and reasons for 
not filing one were not presented, But this omission was 
in Frontier county, and the action for such omission 
should have been brought where the act should have 
been performed. Neither did the sheriff commit any wrong- 
ful act in Adams county or omit to perform any legal duty 
in that county. He had no right to discharge the plaintiff 
from custody on his own volition, and there is no statutory 
provision making it his duty to produce a prisoner who has 
been committed to await action at the next term of court at 
any specific time. He must produce such prisoner when di- 
rected by the court or by the prosecuting officer, and is not 
at liberty to release and discharge him without authoriza- 
tion. This being the case, the petition does not allege any 
cause of action against the sheriff which arose in Adams 
county. The detention is alleged to have been the result of 
the failure of the officers to act in Frontier county, and no 
affirmative act of any of these officers took place in Adams 
county. 
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Section 7615, Rev. St. 1913, provides that an action 
against a public officer for an act done by him by virtue 
of or under color of office, or for any neglect of his official 
duties, must be brought in the county where the cause, 
or.some part thereof, arose. The neglect of the county 
attorney did not occur in Adamg county and, ag to the 
sheriff, the allegations of the petition do not show any 
neglect of a legal duty in that county. 

Public officers should not be required to leave the county 
where the proper discharge of their official duties requires 
their presence to defend actions based on complaints as to 
the performance cf such duties, except for cogent reasons. 

The facts in this case are so different from those in 
Vennum v, Huston, 38 Neb. 293, relied upon by appellant, 
that the decision in that case is not applicable. 

It may be well to notice that the statute relating to 
persons bound or held over to the district court for trial 
on criminal charges (Rev. St. 1918, sec. 8957) was amend- 
ed in 1915 (Laws 1915, ch. 162), so that they now are 
,(and appellant should have been) held to appear forth- 
with, if the district court is in session, and, if not in session, 
to appear on the first day of the next jury term of the 
district court. 

To sum up, the action was upon the official bonds of the 
respective officers and was for neglect of official] duty. It 
was not an ordinary action for false imprisonment. It 
should have been brought in the county where the neglect 
of the duty is charged to have taken place. The special 
appearance was properly sustained. 

AFFIRMED. 


FRANK O’NEILL V. STATE OF NEBRASKA. 
Fitep Marca 25, 1921. No. 21523. 


1. Burglary: Possession oF Toots: INTENT. In a prosecution under 
section 8645, Rev. St. 1913, for the possession or control of burglar’s 
tools, it is not essential to conviction that the instrument is not 
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susceptible of an innocent use, or is in common use by burglars 
only. it is the intent with which it is to-be used that is the gist 
of the charge. 


In such a prosecution it is unnecessary 
to charge or prove that the intent was to break into any specific 
building or structure. If the evidence is sufficient to establish a 
general intent to commit burglary it is sufficient. 

: : : Proor. Such intent may be proved by 
circumstantial evidence, but the circumstances proved must be 
of such a nature as to exclude the idea of any other than a 
burglarious intent. A mere conjecture or suspicion will not up- 
hold a conviction. 


2. ———: 


ow 


Error to the district court for Douglas county: ALEx- 
ANDER C. Troup, JuDGE. Reversed. 


Jamieson & O’Sullivan, for plaintiff in error. 


Clarence A. Davis, Attorney General, A. V. Shotwell, W. 
W. Slabaugh and Arthur Rosenblum, contra. 


Lervron, J. 

Plaintiff in error was convicted upon an information 
charging, in substance, that he and four others on De- 
cember 5, 1919, in Douglas county, had in their possession, 
and under their custody and control, “a certain instrument 
or tool, to wit, a pinch-bar, commonly known as a ‘jimmy,’ 
and commonly used by burglars for breaking and entering 
buildings, with the intent * * * unlawfully, felon- 
iously and burglariously to use said instrument or tool, 
* * * knowing said instrument or tool, to be in general 
use among burglars for breaking and entering buildings.” 
Many assignments of error are made, but these only will be 
considered upon which we think the case turns. - 

O’Neill with the other men accused drove into a garage 
at Fortieth and Farnam streets in Omaha, between 10 and 
11 p. m., to obtain air, oil and gasoline. Two police officers 
saw them there, and for some reason not shown in the 
evidence, but perhaps implied by a statement of officer 
Adams, then made to them, that Gillinsky and O’Neill had 
‘ gotten away from him once before, stopped them as they 
were driving out, made them alight, and searched their 
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persons and the automobile, Nothing incriminating was 
found on their persons, but, in the recess in the back of 
the front seat into which a seat folded, four revolvers were 
found, and a short iron or steel pinch or wrecking-bar was 
found under the back seat. It is on the possession of the 
latter implement that the prosecution is based. 

Section 8645, Rev. St. 1913, is as follows: “Whoever 
shall be found having upon him or her, or having in his 
or her possession, custody or control any picklock, crow, 
Key, bit, or other instrument or tool with intent feloniously 
to break and enter into any dwelling house, store, ware- 
house, shop or other building containing valuable property, 
shall be deemed guilty of a felony,” etc. 

Several witnesses testified as to the name and nature of 
the tool or instrument in evidence. It is undisputed that 
such a tool is a common article of sale in hardware stores 
and is in general use by carpenters in the demolition of 
frame buildings. It is flattened at one and at the other end 
is curved and made in the form of a claw for the purpose of 
pulling nails and prying. In the trade it is known as a 
“wrecking-bar” or “pinch-bar.” It is also in use by garage 
and automobile owners for the purpose of removing tires, 
especially when the tires are frozen, The court instructed 
the jury that the gist of the offense is having possession of 
a burglarious implement or tool, with intent to use it for 
the purpose specified in the statute, and that it was un- 
necessary to prove that it should be of a character adapted 
for burglary only; that it is sufficient if it is suitable for 
the purpose charged, Complaint is made of this instruc- 
tion, but we think it is a correct statement of the law. 

It is assigned that the verdict is contrary to law, con- 
trary to the law laid down in the instructions, and is not 
sustained by sufficient evidence. Thé evidence seems to 
show that the tool is not what is usually termed by police 
officers a burglar’s “jimmy.” Before the days of auto- 
mobiles a “jimmy” was usually of a length that could 
easily be carried and concealed upon the person; but, since . 
burglars and safe-crackerg have taken to the more speedy 
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and commodious form of locomotion provided by such 
modern vehicles, the evidence shows that instruments of 
the form and size of the one in evidence have been used 
in several burglaries. The fact is that if the instrument 
was sufficiently described in the information, as we think 
it was, the exact nomenclature in thieves’ jargon is im- 
material, ; 

Plaintiff in error has made an interesting review of the 
various statutes in England and in this country making 
the possession of burglar’s tools a crime, and insists that 
an information is defective which fails to describe the 
building which it is the intent of the accused burglarious- 
ly to enter, Such a construction would practically nullify 
the statute, unless in the few cases where one of the parties 
confessed the intention, or where the crime was almost in 
the act of being committed when the criminals were ap- 
prehended. People v. Edwards, 93 Mich. 6386; State v. 
Firdlen, 127 Ja. 620. 

The critica] point in the case is with regard to the 
proof of intent. The story of O’Neill is that it was pro- 
posed by Gillinsky, about 10 o’clock p. m., that they go to 
Benson to play cards; that O’Neill borrowed an automobile 
which belonged to his nephew; that they met at a restau- 
rant and invited the three others jointly charged to ac- 
company them; that on the way they stopped at the garage 
where they were arrested; that the pinch-bar was his and 
had been in use by him as a tire tool and handle for a 
jack when he ran a taxicab for hire; that he sold the taxi- 
cab and loaned his nephew the tool and wrenches he had; 
that he had not been in the back seat of the car that 
evening, and had no knowledge that there were any re- 
volvers in the car. On cross-examination he stated that 
he was not regularly employed, and had been sick most of 
the winter; that he had been driving his nephew’s car as 
a taxicab three or four times a week, getting to a taxicab 
stand about 1 p. m. and working until 1 a. m; that be- 
fore this he had been a bartender for 15 years. 

While O’Neill’s story seems somewhat improbable, it 
was not met with any contradiction. It was not shown that 
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any of these men had ever been accused or convicted of any 
crime, or had ever been implicated in a crime of like nature 
to burglary. O’Neill testifies that one is a switchman, one a 
jewelry salesman, and the other a jewelry engraver, and 
this is not disproved. No keys, flash lights, bits, nitrogly- 
cerine, soap, fuse, or other articles or instruments in com-. 
mon use by burglars or safe-breakers were found. In fact, if 
engaged in a criminal enterprise, which may not be improb- 
able, the equipment would seem more likely to be intended 
for use in committing highway robbery than burglary. Four 
witnesses, a dealer in tires, a furniture manufacturer, a 
lawyer, and a deputy sheriff, testified that they each carry 
in their automobiles a wrecking-bar of this nature and use 
it for removing tires, especially in winter when there is ice 
between the rim and the tire. That the tool could be used 
for innocent purposes is not important, because even a 
spade, a screw driver, or a hammer, may be used as a bur- 
glar’s tool. Its presence under the automobile seat may 
be shown to be consistent with an ordinary use by honest 
men, as tending to explain its possession under the cir- 
cumstances. 

It may be, and probably is, the fact that the police force 
and perhaps the court and jury were in possession of knowl. 
edge which would justify.an ordinary mind in the belief 
that the men were criminals, and that the too] was intend- 
ed to be used for a burglarious purpose; but convictions 
must rest upon evidence produced in court, and not upon 
extraneous knowledge, nor upon suspicion or inferences 
based upon insufficient grounds. The evidence as to in- 
tent was, and of necessity must nearly always be, based 
upon inferences from established facts, and therefore cir- 
cumstantial in its nature; but there must be facts enough 
to justify a belief beyond a reasonable doubt that a bur- 
glarious intent existed. The cases in the books show facts 
much stronger than those in evidence. The evidence of in- 
tent is not sufficient to sustain the verdict, which is not in 
accordance with the instructions of the court. 

REVERSED AND REMANDED, 

Rose, J., not sitting. 
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PRAIRIE Lire INSURANCE COMPANY, APPELLANT, V. MYRON 
M. HEPTONSTALL ET AL., APPELLEES. 


Fitep Marcw 25, 1921. No. 21301. 


1. Appeal: PLEADING: WITHDRAWAL oF Count. Where two causes 
of action are stated in a petition and the second count depends 
on proof of fraud pleaded in the first count, the withdrawal of 
the second count from the jury may not be prejudicial to plain- 
tiff, if a judgment on a verdict in favor of defendant on the first 
count is free from error. 

2, Trial: Instructions. Where the issues of fact raised by the 
pleadings are correctly stated to the jury, the failure-to give an 
instruction defining plaintiff’s theory of the case is not an error 
in a record failing to disclose the tender of a proper instruction 
of that kind. 

8. Appeal: ArrirMance. A judgment will not be reversed for harm- 
less errors in giving or in refusing instructions or in rulings on 
evidence. 

4. Trial: Misconvuct or CouNSEL: WAIVER. For the purpose of 
hearing objections, making rulings and enforcing discipline, a 
presiding judge who is momentarily absent from the bench with 
the consent of the parties should be called back by an attorney 
whose client’s rights are being invaded by the misconduct of op- 
posing counsel in addressing the jury, and a failure to pursue this 
course and to make objections promptly may amount to a waiver 
of the: misconduct. 


APPEAL from the district court for Douglas county: AR- 
THUR C. WAKELEY, JuDGE. Affirmed. 


T. W. Blackburn, for appellant. 


Montgomery, Hall & Young and Sutton, McKenzie, Cox 
é& Harris, contra, 


Rose, J. 

This is an action to recover damages in the sum of 
$8,985.22 for alleged fraud perpetrated by defendants in 
the sale of 500 shares of plaintiff’s corporate stock at 
$20 a share, or for $10,000. The purchasers of the stock 
were BE. W. Burch and J, A. Steinberger. They paid $300 
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in cash, and contend that the sum of $2,500 was not pay- 
able to plaintiff but to promoters for making the sale. Part 
of the consideration for the purchase was the note of the 
purchasers for $7,200 secured by a mortgage for that 
sum on 480 acres of land in Canada. Upon the organization 
of plaintiff as a corporation defendants became directors. 
Defendant Heptonstall was elected president and treasurer 
and served in those capacities. Defendant Tennant was 
elected secretary and served as such. 
Plaintiff pleaded three causes of action. The first count 
- is based on fraudulent representations by defendants re- 
specting the value of the mortgaged land and the financial 
standing of the purchasers of the stock. The specific 
charges of fraud are that defendants falsely represented the 
value of the mortgaged land to be $30 an acre, or $14,400; 
that the purchasers were men of means and that their 
note would be good, if unsecured; that plaintiff would be 
permitted to retain, in addition to the mortgage, 500 shares 
of stock as collateral security for the payment of the pur- 
chase price. It is also charged that the members of plain- 
tiff’s board of directors were thus induced to instruct its 
secretary to complete the transactions with the purchasers, 
Burch and Steinberger. The claim on this count is $5,000. 
The second cause of action includes the fraud pleaded 
in the first count and contains the charge that defendants 
converted to their own use 140 shares of plaintiff’s stock, 
. paying plaintiff only $300. On this count plaintiff demands 
$2,500 and interest,,amounting in all to $3,275. 

The third cause of action includes the fraud pleaded in 
the first and second counts, and contains a claim for taxes 
paid by plaintiff on the mortgaged land for’ four years 
beginning in 1914, the aggregate being $710.22. 

The defenses may be summarized for the purposes of 
review as follows: Denial of fraud; good faith and full 
disclosure in all transactions; giving the note and the 
mortgage for $7,200 and paying $300 in cash in full pay- 
ment of the 500 shares of stock, including the 143 shares 
alleged to have been converted by defendants, the remain- 
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der of $2,500 being payable by the purchasers to a pro- 
moting company as commissions for making the sale; 
denial of pledge of stock as collateral security; payment 
of the note and satisfaction of the mortgage. 

The trial court directed a verdict for defendants on the 
second cause of action, and instructed that they were also 
entitled to a finding on the third count unless the jury 
should find in favor of plaintiff on the first count. The 
material issues of fraud pleaded in the first count were 
submitted to the jury. On verdict in favor of defendants 
the action was dismissed, and plaintiff has appealed. 

In one of the assignments of error the instruction with- 
drawing from the jury the issties on the second count is 
challenged. This point does not seem to be well taken. The 
fraud pleaded in the first count was essential to a recovery 
in favor of plaintiff on the second. It follows that, if the 
issues of fraud in the first count are correctly determined 
against plaintiff, defendants are not liable for the con- 
version pleaded in the second count. This view applies 
also to the third count for taxes. The purchase price to 
which plaintiff was entitled was $7,500. Of this there 
was a payment of $300.in.cash. For the remainder of 
$7,200 plaintiff accepted a note secured by mortgage. Later 
plaintiff accepted a deed to the mortgaged land, canceled 
the mortgage, and surrendered the note to the purchasers 
of the stock. The first count contains the plea that defend- 
ants fraudulently represented that the land was worth 
double the amount of the purchasers’ obligations to plain- 
tiff, or $14,400, and that the purchasers’ note would be 
good, if unsecured. As the issues were formed, controverted 
by proofs on both sides, and determined, the verdict in 
favor of defendants, which is amply sustained by the evi- 
dence, seems to justify the conclusion that defendants did 
not perpetrate any fraud resulting in damage to plaintiff. 

‘It is argued that there was error in the failure of the 
trial court to give an instruction defining plaintiff’s theory 
of the case. The material issues of fraud charged in the 
first count were distinctly stated to the jury in a form not 
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to be misunderstood by the jury. There was a direct finding 
in favor of defendants on those issues. If plaintiff’s 
theory of the case was not stated in the charge of the court, 
a satisfactory instruction in proper form should have been 
requested. Such an instruction, one that could have been 
given without error, has not been found in the transcript, 
and without it prejudicial error in this respect does not 
affirmatively appear in the record, This assignment of 
error is therefore overruled. 

Complaints are also made of other rulings in giving and 
in refusing instructions and of rulings on evidence, but 
error prejudicial to plaintiff in these respects has not been 
found. 

The serious question presented for review is misconduct 
of one of the attorneys for defendant Heptonstall in ad- 
dressing the jury, Counsel went outside of the record, in- 
dulged in unworthy personalities in referring to opposing 
counsel, made statements having no foundation in the 
proofs, and thus abused his privileges as a member of 
the legal profession. The chief difficulty in basing a re- 
versal on this ground arises from the failure of plaintiff 
to invoke the power of the court to stop the misconduct at 
its inception, to discipline the offender, and to direct the 
jury to disregard the reprehensible utterances. Failure to 
seek the protection of the court at the time is explained by 
the temporary absence of the presiding judge who wag-in an 
adjoining room. This, however, is not a sufficient justifi- 
cation. Counsel for plaintiff was not without responsibil- 
ity. In the absence of a record showing the contrary, it 
will be presumed that the presiding judge was absent mo- 
mentarily with the consent of all parties to the litigation. 
A mere call would have brought him to: the bench in- 
stantly, where his-duties called him, to make rulings and 
to enforce discipline. The misconduct could and should 
have been stopped at the beginning, and the responsibility 
of plaintiff for failure to act promptly cannot be ignored. 
Besides, counsel for plaintiff, at the outset, may haye been 
willing to rely on his own skill, while making his reply, to 
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turn his opponent’s misconduct to plaintiff’s advantage, In 
addition, it is not certain that plaintiff was prejudiced. The 
trial had been in progress for nearly two-weeks and the 
importance of the evidence adduced as the controlling fac- 
tor in determining the issues would not escape the attention 
of the jury. In the instructions subsequently given it was 
made clear that the preponderance of the evidence should 
contro] the jury in making their findings. There is another 
feature of this inquiry to be considered. There were two 
defendants represented by different counsel. The jury were 
permitted to find either against or in favor of each de- 
fendant. The attorneys for defendant Tennant had no 
part in the misconduct. To hold him responsible for it 
and to reverse the judgment in his favor on that ground 
would be an injustice. The attack of plaintiff is directed 
against the judgment as a whole. When this assignment of 
error is considered from every standpoint, there does not 
seem to be a sufficient reason for reversal. 

Not finding any reversible error in the record, the judg- 
ment is 

AFFIRMED. 
Lerron, J., not sitting. 


STATE, EX REL. EDWARD FALCONER, V. MARSHALL EXBERSTEIN 
ET AL. 


Firep Marcy 25, 1921. No. 21277. 


1, Criminal Law: Exrrapirion. Where a person is charged in two 
states with the commission of a separate offense in each, and 
has been arrested in one of them, such state has exclusive juris- 
diction of the alleged offender until the demands of its laws are 
satisfied. Nevertheless the governor of such state may honor the 
requisition of the governor of a demanding state and such sur- 
render of the prisoner will operate as a waiver of the jurisdiction 
of the asylum state. 

2. Habeas Corpus: Fuaitive rrom Justice: CoNFLIcT OF EVIDENCE. 
When in an interstate extradition proceeding the evidence con- 
105 Neb.—-i3 
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flicts on the question of the prisoner’s presence in or absence 
from the demanding state at the time of the commission of the 
alleged offense, such conflict in the evidence will not require the 
discharge of the prisoner in habeas corpus. : 


: SUFFICIENCY or InNDIicTMENT. ‘The technical suf- 
ficiency of the indictment of a demanding state, which charges 
the elements of a crime under the laws of such state, is not a 
proper subject of inquiry in habeas corpus, where interstate 
extradition proceedings are involved. That is a question for the 
decision of the courts of the demanding state. 


EXTRADITION: CoMPLaINT: EvIpENcE. “In habeas cor- 
pus to release a prisoner detained under a warrant of extradition, 
the fact that a complaint was filed against him in the demanding 
state is prima facte evidence that he was there charged with a 
crime.” Chandler v. Sipes, 103 Neb. 111. 


5. Extradition: RevocaTION OF WARRANT. The power to revoke his 
warrant, issued by the governor for the surrender of an alleged 
fugitive from justice, may be exercised by him at any time before 
the prisoner is taken from the state. 


Error to the district court for Douglas county: WILLIS 
G. Sears, JUDGE. Affirmed. 


Jamieson & O'Sullivan, for plaintiff in error. 


> dbel V. Shotwell, W. W. Slabaugh and R. T. Coffey, 
contra. 


DEAN, J. 

Edward Falconer, the relator, filed an application for 
a writ of habeas corpus in the district court for Douglas 
county, alleging unlawful restraint of liberty under a 
warrant issued by the governor of this state, pursuant to 
a requisition issued by the governor of Iowa. The writ 
was denied and the relator prosecutes error. 

It seems that, a few days before this proceeding was com- 
menced, relator was arrested in Omaha on the oral re- 
quest of respondent, who is the sheriff of Pottawattamie 
county, Iowa, and was confined in the Omaha jail. Sub- 
sequently he was admitted to bail in the sum of $500. The 
governor of Nebraska, after an ex parte hearing, honored 
the request for extradition, and relator was remanded to 
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the Omaha jail, preparatory to being taken to Iowa. To 
obtain his liberty the relator applied for a writ of habeas 
corpus. 

The offense for which extradition ig sought is based on 
substantially these alleged facts: Relator was indicted 
by a grand jury in Pottawattamie county, Iowa, and 
charged by that body with having entered into an unlaw- 
ful and felonious conspiracy, with four other persons, 
and that the alleged conspirators “did then and there, 
jointly and separately, take upon themselves to exercise 
and officiate in the offices of peace officers,” falsely, etc., 
and that, while acting as pretended law officers, they un- 
lawfully searched the farm premises of William Roden- 
burg, with the ostensible purpose of discovering whether 
intoxicating liquors were concealed thereon. Subsequent- 
ly, it is alleged, relator came to Nebraska, was pursued 
and arrested, and the proceedings complained of followed. 

Relator first argues that, when requisition was de- 
manded and when it was honored, he was then under bail 
to answer a charge of grand larceny laid against him by 
the prosecutor of Douglas county, Nebraska. He contends 
that under the facts, and the terms of his bail bond, and 
the law, he cannot be lawfully extradited. He cites sec- 
tion 8990, Rev. St. 1918, which provides: “Whenever a 
demand is made upon the governor of this state by the 
executive of any other state or territory, in any case au- 
thorized by the Constitution and Laws of the United 
States, for the delivery of any person charged in such state 
or territory with any crime, if such person is not held in 
custody or under bail to answer for any offense against 
the laws of the United States or of this state, he shall 
issue his warrant, under the seal of the state, authorizing 
the agent who makes the demand, either forthwith or at 
such time as may be designated in the warrant, to take 
and transport such person to the line of this state, at the 
expense of such agent, and may also by such warrant re- 
quire all peace officers to afford needful assistance in the 
execution thereof.” 
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Relator contends that he comes within the purview of 
section 8990, and is immune, in that he is “under bail” 
to answer for the commission of an alleged offense against 
the laws of this state. The weight of authority does not 
sustain his argument, It has been held that the governor 
of the asylum state may waive the right of such state, 
even after conviction, to punish the prisoner for a crime 
for which he was convicted, and may honor a requisition 
issued by a demanding state, People v. Hagan, 34 Misc. 
Rep. (N. Y.) 85. In 11 R. C. L. 725, sec. 16, it is said: 
“But an accused fugitive cannot avail himself of the fact 
that he has been convicted of a crime in the asylum state 
and is out on bail pending his appeal, since that is a mat- 
ter which the asylum state only can take advantage of.” 

Where a person is charged in two states with the com- 
mission of a separate offense in each, and has been ar- 
rested in one of them, such state has exclusive jurisdiction 
of the offender until the demands of its laws are satisfied. 
Nevertheless the governor of such state may honor the 
requisition of the governor of a demanding state and such 
surrender of the prisoner will operate as a waiver of the 
jurisdiction of the asylum state. In re Hess, 5 Kan. App. 
763. 

Relator contends that he was not in Iowa when the of- 
fense, there charged against him, was alleged to have been 
committed. On this point the evidence conflicts. How- 
ever, we conclude that, the evidence supports the view 
that he was a fugitive from the justice of the demanding 
state. In that state of the record, and in view of the 
facts, relator cannot lawfully be discharged on habeas 
corpus. In Munsey v. Clough, 196 U. S. 364, 375, it is 
said: “But the court will not discharge a defendant ar- 
rested under the governor’s warrant where there is merely 
contradictory evidence on the subject of presence in or 
absence from the state, as habeas corpus is not the proper 
proceeding to try the question of alibi, or any question 
as to the guilt or innocence of the accused.” 
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Relator argues that the conspiring and confederating 
together of two or more persons, to falsely represent them- 
selves to be peace officers and to do the things charged 
against relator, and the persons associated with him, is 
not an act that is injurious to public morals, nor is it in- 
jurious to the police or to the administration of public 
justice. We do not agree with counsel. Section 4902, 
Iowa Code, 1897, provides that, if any person undertakes 
to officiate in any office or place of authority without be- 
ing legally authorized thereunto, he shall suffer imprison- 
ment of not more than one year in the county jail or shall 
be fined not exceeding $1,000, or both. Section 5059, Iowa 
Code, 1897, provides that, if two or more persons conspire 
or confederate together to do any illegal act injurious to 
public trade, health, morals, or police, or to the adminis- 
tration of public justice, or to commit any felony, they 
are zuilty of conspiracy and may be imprisoned in the 
penitentiary not more than three years. 

It seems that a mere statement of relator’s argument is 
its own refutation. The administration of public justice 
would soon be destroyed in a community or in a state that 
would tolerate the assumption of the prerogative of peace 
officers by persons without authority. Such is the con- 
fidence that is reposed generally in the rectitude of those 
occupying official position that the assumption of pre- 
tended official power, in any department of the public serv- 
ice, would afford opportunity to the morally depraved 
for the commission of the most atrocious crimes. 

Relator argues that the indictment under which he was 
arrested does not state a crime against the laws of Iowa, 
The technical sufficiency of the indictment of a sister 
state, which charges the elements of a crime under the 
laws of such state, and the question of the procedure there- 
under, are not proper subjects of inquiry in habeas corpus, 
where interstate extradition proceedings are involved. 
That is a question for the decision of the courts of the de- 
manding state. Munsey v. Clough, 196 U. S. 364. In 
Ohandler v. Sipes. 102 Neb. 111. the Munsey case is cited 
and followed. 
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Relator complains because the extradition proceedings 
were ex parte, and argues that, if the governor’s attention 
had been drawn to section 8990, Rev. St. 1913, he, in view 
of the statute and of the facts, would have refused to 
issue his warrant. It seems that in cases involving inter- 
state extradition governors exercise their discretion, and 
if it appears that extradition is sought for the purpose of 
collecting a private debt, or if it is sought for some im- 
proper purpose, he may, in the exercise of his discretion, 
refuse his warrant. It follows that, if it is within the 
discretion of that official whether the warrant shall issue, 
it is likewise in his discretion whether after issuance he 
will revoke it, And, acting in his official capacity, and 
representing as he does the sovereignty of the state, in 
either case his reasons cannot be inquired into. It is com- 
mon knowledge that a governor’s warrant, issued pur- 
suant to a requisition, is almost always ex parte, so that 
of course he may at times be imposed upon. It is there- 
fore perfectly proper that the power of revocation should 
remain in the hands of the governor to be exercised by 
him at any time before the alleged fugitive is taken from 
the state. State v. Toole, 69 Minn. 104; Work v. Corring- 
ton, 34 Ohio St. 64; Spear, Extradition (2d ed.) 440. It 
does not appear that relator applied to the chief executive 
of the state for a revocation of the warrant, nor that he 
offered to make any showing that would tend to cause a 
revocation by that official. 

The court did not err in denying the writ. The judgment 
is 

AFFIRMED, 

Lerron, J., not sitting. 
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MINNIE DavIS, APPELLEE, v. ELLA MURPHY ET AL, AP- 
PELLANTS. 


Finep Marcu 25, 1921. No. 21285. 


1. Specific Performance: Parot Contract. A parol contract is en- 
forceable in a court of equity when one party has wholly per- 
formed his part and the other has not performed his part, when it 
clearly appears that nonfulfilment would work a fraud upon the 
party who has fully performed. 

“Specific performance is a matter of discretion in a court, 
which withholds or grants relief according to the circumstances 
of each particular case, where the general rules and principles 
governing the court do not furnish any exact measure of justice 
between the parties.” Kofka v. Rosicky, 41 Neb. 328. 

8. Evidence: Decrarations AGAINST INTEREST. “It is fundamental that 
declarations against interest cannot ordinarily be annulled or ex- 
plained away by counter declarations.” Hvans v. Kelly, 104 Neb. 
712. : 

4. Specific Performance: EvipENcE. The evidence examined, and held 
that the making of the oral contract in suit, and the fulfilment 
by plaintiff of the part to be performed by her, is clearly estab- 
lished by the evidence. 


APPEAL from the district court for Otoe county: JAMES 
T. BEGLEY, JUDGE. Affirmed, 


Pitzer, Cline & Tyler and George H. Heinke, for appel- 
lants. 


W. F. Moran, contra. 


DEAN, J. 

Mrs. Minnie Davis brought an action against the estate 
of her deceased mother, Mrs. Ellen Roddy, to compel the 
specific performance of an oral contract for the convey- 
ance of a forty-acre tract of land, said to have been entered 
into by Mrs. Roddy and her daughter in July, 1910. Plain- 
tiff alleged that her mother proposed to her that, if she 
would provide her with such necessaries of life as she re- 
quired, until her death, she would convey to her the land, 
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as compensation for such necessaries, and for necessaries 
that plaintiff had theretofore furnished. Plaintiff alleged 
performance on her part and pleaded failure of perform- 
ance on the part of decedent. Defendants denied plain- 
tiff’s allegations generally, and pleaded that, even if there 
was such a contract, it was void under the statute of 
frauds. The court found generally in favor of plaintiff, 
and awarded specific performance. Defendants appealed. 

Mrs. Roddy died intestate in April, 1917, without hav- 
ing conveyed the Jand to her daughter pursuant to the 
alleged agreement. Jive children survived her, as her only 
heirs at law, namely, Minnie Davis, the plaintiff, and 
Ella Murphy, Edward Roddy, Frank Roddy, and Cath- 
erine Wall, the defendants. Mrs. Roddy was a widow 
when she died, her husband having died in 1878. Plaintiff 
is 55, and is the eldest of the children, She too is a widow, 
her husband having died in 1894. 

Mr. Yowell is a railroad employee, and was a near 
neighbor of Mrs. Roddy for the last 25 years of her life. 
He testified that 10 or 12 years before she died Mrs. Roddy 
told him “that she had made a contract with her daughter 
Minnie, who was to have the farm if she would take care 
of her in her lifetime.” On the cross-examination he 
testified that she first told him about her contract with 
Minnie about 20 years ago. He said that subsequently 
“she told me, I expect, 50 times,” and that she spoke to 
him about her contract with Minnie “two or three times 
every year.” Mr. Graham is a miller, and was a near 
neighbor and acquaintance of Mrs. Roddy for over 40 
years. He testified that on one occasion she handed one 
of the farm leases to him and, upon her request, he read 
it to her, He said that she at once expressed surprise that 
it did not provide that the rent should be paid to Minnie. 
She told Mr. Graham that she had directed Patrick Roddy, 
who wrote the lease, to insert such a provision, to the end 
that it would be so paid if she should die. Mr. Roddy, 
however, on the part of defendants, denied that he was so 
directed by Mrs. Roddy. Mr. Daugherty is a section fore- 
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man. He testified that Mrs, Roddy’s house was “almost 
on the right of way,” and that he and his men frequently 
ate dinner “under the shade of the trees in her yard;’ 
that he once asked her “why she didn’t sell her farm and 
move to town;” that in reply she said she preferred to 
live where she was, and that “when she was gone why 
Minnie could do as she pleased with the place.” Schuyler 
Tipton is a rural route mail carrier. Hig route for about 
19 years included the territory where Mrs. Roddy lived. 
He testified that for practically all of that time he de- 
livered parcel post packages for or to Mrs. Roddy; that 
they came “once a week, sometimes two a week, and some- 
times they wouldn’t come for 2 weeks,” that they varied 
in size and weight from 4 to almost 50 pounds; that the 
‘packages were nearly all marked as coming from Minnie 
Davis at Lincoln, where she lived. It was shown that the 
postal packages contained groceries, meats, clothing, and 
the like. A granddaughter testified that Mrs. Roddy 
frequently told her that “Minnie was all she had to de- 
pend on for what she needed,” and that in sickness she 
always called on Minnie. 

That Mrs, Roddy’s supply of clothing and provisions 
and house furnishings, for almost 20 years before she died, 
came from Mrs. Davis, and that she took care of her mother 
in her feebleness and in her helpless age is clearly estab- 
lished by the evidence of six or seven disinterested . wit- 
nesses. The testimony of the defendants themselves, all 
of whom had left their mother, and with one exception 
were residents in other states for more than 20 years, 
shows that their contribution to the living and to the com- 
fort of Mrs. Roddy was negligible, 

For the last year before Mrs, Roddy’s death the 40 acres 
in question rented for $120 cash rent. For the preceding 
three years the rental was $105 a year. It was not shown 
that the rental ever exceeded that sum. This income, to- 
gether with the proceeds from the sale of a few eggs and 
some poultry, was Mrs. Roddy’s sole dependence for her 
livelihood. The record is clear that but for the contribu- 
tions of plaintiff she would have been in extreme want, 
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An attempt was made by defendants to show that Ethel 
Davis, plaintiff's only child, now married, was kept in 
the high school by her grandmother until graduation, but 
the record does not support their contention. Ethel 
was at her grandmother’s place, as shown by the weight 
of the evidence, less than six months, and was graduated 
from the Lincoln high school and afterwards attended the 
university at the sole expense of her mother. On defend- 
ant’s part a witness testified that Mrs. Roddy in her last 
illness made statements that were inconsistent with the 
terms of her alleged contract with plaintiff, and in effect 
that she wanted her children to share her property equally. 
It is elementary that declarations against interest are or- 
dinarily conclusive as against the party making .them 
and they cannot be annulled or explained away by counter 
declarations. Evans v. Kelly, 104 Neb. 712. The rule 
seems to be applicable to the facts before us. . 

The law in this state is that nothing contained in the 
statute of frauds “shall be construed to abridge the powers 
of the court of equity to compel the specific performance 
of agreements in cases of part performance.” Rey. St. 
1913, section 2626. Under the act a parol] contract is en- 
forceable in a court of equity when one party has wholly 
performed his part and the other has not performed his 
part, when it clearly appears that nonfulfilment would 
work a fraud upon the party who has fully performed. 
This feature of the act has often been construed by this 
court and has been so fully discussed that further elabora- 
tion does not seem to be necessary. Kofka v. Rosicky, 41 
Neb. 328, 25 L. R. A. 207, 48 Am. St. Rep. 685; Moline v. 
Carlson, 92 Neb. 419; Parks v. Burney, 108 Neb. 572. If 
there is complaint against the law, application should be 
made to the legislature for its amendment. 

We have examined the case de novo and conclude that 
the judgment must be affirmed, The court’s findings are 
supported by the testimony of six or more witnesses, all 
disinterested: ‘The weight of the evidence is‘on the side 
of plaintiff. That the old lady was able to support her- 
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self from the proceeds of a forty-acre tract of land, 
partly overgrown with brush, and that rented for $125 
a year, and less for a series of years, is beyond belief. 
That Mrs. Roddy was practically abandoned by all of 
her children, except her daughter Minnie, for more than 
20 years, sufficiently appears. The record clearly sup- 
ports plaintiff’s allegations respecting the making of the 
contract and her support of her mother in pursuance of its 
terms. To deny to her now its fulfilment would be a mis- 
carriage of justice. 

The record discloses that the land in question was sold, 
under the court’s direction, for $6,100. The court ordered 
that, after the statutory charges against the estate, and 
the costs of administration and the like were paid, the 
remainder should be paid over to plaintiff. The court did 
not err in the premises. 

. The judgment is 
AFFIRMED. 


Sioux Ciry Brince COMPANY, APPELLANT, v. DAKOTA CouN- 
TY, APPELLEE. 


Fitep Maron 25, 1921. No. 21252. 


1. Taxation: VALUATION oF Bripce. In determining the true value of 
a bridge under the provisions of section 6364, Rev. St. 1913, for 
taxation purposes, all the elements which go tv make up value 
should be considered. Generally these are the cost of construction, 
the life of the structure, depreciation, cost of reproduction, net 
earnings, value of stock and bonds, and, while none of these ele- : 
ments are controlling, each has its proper bearing upon the ulti- 
mate question of true value. 

EQUALIZATION OF ASSESSMENT: Review. “The findings of 

a board of equalization must be so manifestly wrong that rea- 

sonable minds could not differ thereon before this court will 

disturb them.” Woods v. Lincoln Gas & Electric Light Co., 74 

Neb. 526. 

: ASSESSMENT.. Where property is assessed for taxation at 

jts true yalue, and other property in the district {s assessed at 
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55 per cent. of its true value, the remedy, to secure equal taxation, 
is to have the property assessed below its true value raised, rather 
than to have the property assessed at its true value reduced. Sec- 
tion 6300, Rev. St. 1913, contemplates that all property be assessed 
at its true value. 


4, Evidence examined, and held to sustain the judgment of the dis- 
trict court. 


APPEAL from the district court for Dakota county: GUY 
T. Graves, JuDeE., Affirmed. 


Jesse L. Root and Wymer Dressler, for appellant, 
George W. Leamer, contra. 


Day, J. 

This is an appeal to review the judgment of the district 
court for Dakota county affirming the action of the board 
of equalization of that county in assessing the value of the 
property of the Sioux City Bridge Company for the year 
1918 at $700,000. It appears that the Sioux City Bridge 
Company, hereinafter designated the appellant, was in 
1918, and had been for a great many years prior thereto, 
the owner of a steel bridge spanning the Missouri river 
near the city of Sioux City, Iowa. This bridge with its 
necessary approaches was so situated that, based upon 
the original cost of construction, 73.8 per cent. thereof 
was within Dakota county and the remainder in the state 
of Iowa. The bridge was designed and constructed for 
the use of railroad traffic only. The total length of the 
bridge and approaches was 3.88 miles, the bridge proper 
being 1,800 feet long. For several years prior to 1918 that 
portion of appellant’s property situated within Dakota 
county had been returned by its officer for taxation pur- 
poses at a valuation of $600,000. In the spring of 1918 the 
assessor of Dakota county made out a tax schedule in which 
he listed the appellant’s property at $600,000 and mailed 
the same to appellant for its signature. Appellant refused 
to sign the schedule as thus made out and returned the 
same to the assessor with a protest that the valuation nam- 
ed by him was too high. The assessor declined to reduce 


Vou. 105] JANUARY TERM, 1921. 845 


Sioux City Bridge Co. v. Dakota County. 


the valuation and thereupon made an entry in his books 
placing the valuation of the property at $600,000. Ob- 
jections were filed to this assessment with the board of 
equalization and a hearing had thereon. At the conclusion 
of the hearing before the board of equalization, which 
appears to have been very informal, the valuation was fixed 
by the board at $700,000. On appeal from the order of 
the board of equalization the trial court affirmed its action 
and fixed the valuation at $700,000. It is insistently urged 
by the appellant that the valuation of $700,000 is excessive 
and should be reduced. 

Section 6364, Rev. St. 1913, relating to the valuation of 
property of this character, provides, in substance, that 
any person or corporation owning or operating a railroad 
bridge independent of a railroad system, over any stream 
or river forming the boundary line between this and any 
other state, shall be required to list the same for taxation, 
and that the same shall be assessed and taxed at its true 
value in money as personal property. In arriving at one- 
fifth of the value, if such bridge is constructed over a 
navigable stream, the value of the same to the center of 
the channel of such stream, together with all rights, priv- 
ileges and franchises connected therewith, shall be taken 
into consideration in ascertaining the true value of such 
bridge property for taxation. 

The testimony shows that the bridge, including the ap- 
proaches, was constructed 30 years ago at a total cost 
of $1,022,355.28 ; that it has been kept in good repair; but it 
is also-shown that it is not the type of construction re- 
quired to meet the demands of modern railroading; that 
the spans are not strong enough to permit the larger type 
of locomotives to be operated over it, nor to permit the 
use of “double-headed” trains unless 5 cars are placed be- 
tween the locomotives. It is also shown that the modern 
tendency in railroading is the use of heavier locomotives 
and trains. Its construction accommodates but a single 
track. 
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One of the witnesess places the depreciation at approxi- 
mately $200,000, On this basis the portion of the bridge 
taxable in Dakota county would be approximately $606,- 
900. Another witness places the value of the entire struc- 
ture for investment purposes at 70 per cent. of its original 
cost, or $715,648. On this basis the portion in Nebraska 
would be valued at $528,148. Still another places the de- 
preciation at $300,000, which would mean that the Dakota 
county portion was worth $533,098. The experts agree 
that to reconstruct such a bridge the cost would be in- 
creased approximately 50 per cent., and all agree that it 
would be an economic mistake to attempt to reconstruct or 
remodel it so as to meet the present requirements of rail- 
road business. The testimony shows that the life of this 
structure is, for the steel work approximately 70 years, 
and for the masonry 100 years, 

The record shows that, beginning in 1907, the bridge was 
leased to two railroads at a combined rental of 8 per cent. 
upon the original total cost of construction, the yearly 
rental being $81,788.42. In addition to this annual rental, 
the lessees paid the taxes and also a flat sum of $10,000 
per annum to keep up repairs and meet depreciation. It 
also appears that the net earnings of the bridge for the 
period from June 1, 1896, to November 1, 1907, was $1,814,- 
591.55, or an average yearly of $160,150 for that period. 
What the income may have been from the time the bridge 
was constructed to June 1, 1896, does not appear. 

It is difficult to lay down any hard and fast rule for the 
determination of the value of such structures for the pur- 
pose of taxation. All of the elements which go to make 
up value should be considered. Generally speaking the 
cost of construction, the life of the structure, depreciation, 
cost of reproduction, net earnings, value of stocks and 
bonds on the market are items which are considered. None 
of these elements is controlling, but each has its proper 
bearing upon the ultimate question of true value, so that 
in the end the question of value must rest in the sound 
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judgment of the tribunal passing upon the question, giv- 
ing to the several elements their proper weight. - 

It will be noted that there is a very wide difference be- 
tween the value of the property as fixed by the witnesses 
and the value as found by the board of equalization and 
subsequently approved by the trial court. The perplexing 
problem, as we view it, is as to the weight to be given 
to the earning of the property as bearing upon the ultimate 
question of the true value. 

It must also be borne in mind that the rule is now es- 
tablished in this jurisdiction that the findings of the board 
of equalization, on the question of value, will not be dis- 
turbed unless they be so manifestly wrong that reasonable 
minds could not differ thereon. Woods v. Lincoln Gas & 
Electric Light Co., 74 Neb. 526. 

Notwithstanding that the bridge may be somewhat ob- 
solescent, in the light of present day demands, a fair analy- 
sis of the testimony indicates that in the past the owners 
of the property have not only received a fair interest re- 
turn upon the investment, but have also received the larger 
part, if not all, of the original amount expended, and are 
still receiving a fair interest upon the original costs. In 
this connection it is urged by appellant that the type of 
the structure is such as to invite the competition of a 
modern, up-to-date bridge, and that when that time comes 
the present bridge will be practically worthless. It would 
seem a sufficient answer to this suggestion that the new ° 
bridge has not yet been constructed, the present one is 
still enjoying a fair return on the investment, and when 
the present bridge ceases to be earning a fair return on 
its value, the taxing authorities will no doubt give the 
new conditions their proper consideration, Upon a con- 
sideration of all the elements which go to make up value 
we are of the view that the finding of the board of equal- 
ization is not so manifestly wrong that we are justified 
in disturbing it. 

It is finally urged that this court should reduce the 
true value of the bridge as found by the court to 5& per 
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cent. of such value, for the reason that other property in 
the district is assessed at 55 per cent. of its true value, 
and that it would be manifestly unjust to appellant to as- 
sess its property at its true value while other property in 
the district is assessed at 55 per cent. of its value. 

While undoubtedly the law contemplates that there 
should be equality in taxation, we are of the view that the 
plan of equalization proposed by appellant is not the 
proper remedy. The rule is now settled by a recent de- 
cision of this court that when property is assessed at its 
true value, and other property in the district is assessed 
below its true value, the proper remedy is to have the 
property assessed below its true value raised, rather than 
to have property assessed at its true value reduced. Lin- 
coln Telephone & Telegraph Co. v. Johnson County, 102 
Neb. 254. In the argument of appellant the soundness 
of this ruling is assailed, and authorities in other juris- 
dictions are cited which seem at variance with our holding, 
We are not willing, however, to recede from the rule of that 
casé 

It follows from what has been said that the judgment 
of the district court should be, and it hereby is, 

AFFIRMED. 


FERDINAND NABOWER VY. STATE OF NEBRASKA. 
Fitep Magce# 25, 1921. No. 21718. 


1. Rape: CorrosorativE TESTIMONY. In a prosecution charging rape, 
other direct testimony than that of the prosecutrix as to the par- 
ticular act is not essential, where there is corroboration of other 
surrounding facts and circumstances, which support her testi- 
mony against the accused as to the particular act, and identify 
the accused as the guilty party, and where the evidence, taken 
altogether, is sufficient to satisfy the jury, beyond a reasonable 
doubt, of the guilt of the accused. 


: CHASTITY: BURDEN or Proor: INSTRUCTIONS. In a prosecu- 
tion charging statutory rape upon a girl between the ages of 15 
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and 18 years, the burden is upon the state to affirmatively prove 
the previous chastity of the prosecutrix, and, where the defend- 
ant introduces testimony attacking or reflecting upon her char- 
acter, it is error for the trial court to refuse to instruct upon the 
matter of consent as a defense, should there exist a reasonable 
doubt as to previous chastity. 


3. 7 : Orper oF Proor. Though evidence, on the part 
of the state, of the good reputation of the prosecutrix in such a 
case is not, in the first instance, admissible, yet where the de- 
fendant produces evidence assailing her character, evidence of 
her good reputation for chastity may then be introduced by the 
state to discredit such testimony. 


Evipence. In such an action proof that the d2- 
fendant, on the day previous to the act charged, had committed 
a similar act upon prosecutrix is not available to him to show that 
at the time of the act charged prosecutrix was not of chaste and 
virtuous character, since the defendant is precluded from setting 
up his own crime to avoid the application of the statute. 


Error to the district court for Adams county: WILLIAM 
A. DitwortH, Jupan. Reversed. 


J. E. Willits, for plaintiff in error. 


Clarence A. Davis, Attorney General, and J. B. Barnes, 
contra. 


FLANSBURG, J. 

This was a criminal prosecution for statutory rape, 
charged to have been committed by defendant upon a 15- 
year old girl of previous chaste character. Defendant was 
found guilty. 

The sufficiency of the evidence as to corroboration is 
questioned. Testimony in behalf of the state is that pros- 
ecutrix was acting asa maid at a hotel, owned and operated 
by her grandparents, in the town of Prosser, Nebraska. 
Defendant roomed and boarded at the hotel, and the pros- 
ecutrix testifies that on February 18, 1920, defendant met 
her in the office at noontime, closed and locked the door, 
and forcibly had intercourse with her; that at this time 
her grandmother was in the adjoining room, and, though 
after the act had been committed prosecutrix immediately 
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went into the room where her grandmother was and re- 
mained there to help with the dishes and do other work, 
she said nothing of what had happened. Defendant in his 
testimony admits having seen the prosecutrix at the time 
and place alleged, but denies the act charged. It is not 
disputed, however, that within 15 or 20 minutes after the 
act is alleged to have taken place defendant and prosecutrix 
took a train for Hastings, with the intention of being 
married. It appears that they had previously spoken sonie- 
what lightly of running off together, and prosecutrix tes- 
tified that the defendant at the train told her that after 
what had been done they would better be married to avoid 
‘trouble, They were unable, because of the tender years 
of the girl, to procure a marriage license at Hastings, and 
went on to Grand Island, where a license was procured 
and a marriage ceremony performed. Immediately after 
the ceremony, on going out upon the street, they were 
apprehended by the police and held until the parents of the 
girl arrived. A physician, who examined prosecutrix the 
day after she was brought home, testified that her parts 
were bruised and torn, and that it appeaied intercourse 
had recently taken place. The testimony of the justice of 
the peace was that at the preliminary defendant denied 
that he was guilty of rape, but said he might be guilty of 
an attempt to commit rape and desired to fix the matter 
up. The testimony of the justice is corroborated to some 
extent by that of the sheriff and of the chief of police, 
who were present at the preliminary, Defendant, however, 
entered a plea of not guilty to both the charge of rape and 
to the charge of an attempt to commit rape. 

Other direct testimony than that of the prosecutrix, as 
to the particular act which constitutes the offense, is not 
essential, where there is corroboration of other surround- 
ing facts and circumstances which support her testimony 
against the accused as to the principal fact and indentify 
the accused as the guilty party, and where the evidence, 
taken altogether, is sufficient to satisfy the jury, beyond a 
reasonable doubt, of the guilt of the accused. Kotoue v. 
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State, 104 Neb. 580; Day v. State, 102 Neb. 707; Hammond 
v. State, 39 Neb, 252. Under this rule, there was clearly 
sufficient corroboration of the testimony of the prosecutrix 
to sustain the conviction. 

The instruction given on corroboration is complained of. 

. In that instruction the court said: “If she (prosecutrix) 
* is corroborated by a witness or witnesses as to circum- 
stances leading up to or following the commission of the 
offense, and you are convinced beyond a reasonable doubt, 
by all the evidence, that the act has been committed as 
alleged in the complaint, then it will be your duty to find 
the defendant guilty.” The objection to this instruction 
seems to be well taken. It is not the proof of any facts or 
circumstances “leading up to or following” the commission 
of the offense which may constitute corroboration, for, ob- 
* viously, many of such facts and circumstances would have 
no significant bearing upon the question of the guilt of 
the accused. It is only proof or corroboration of such pe- 
culiar facts and circumstances as point to the guilt of the 
accused that can be considered as legal corroboration of 
the story of the prosecutrix, Where there are no facts or 
circumstances of such a kind, there could be no corrobora- 
tion. See Gammel v. State, 101 Neb. 532. 

Error is further predicated upon the ground that many 
of the court’s instructions assumed the previous chastity 
of prosecutrix, and that the court did not direct the jury 
that, in case of a reasonable doubt existing upon the ques- 
tion of whether the prosecutrix was chaste at the time of 
the act charged, a finding that she consented to the act 
would constitute a defense. Though the court instructed 
that the burden was upon the state to prove the previous 
chastity of the prosecutrix, and that, in a prosecution for 
rape upon a girl “under 18 years of age and over 15 years 
of age, who is of previous chaste character, it is not neces- 
sary to prove that the act was done against her will], and 
the fact that she consented or resisted is immaterial,” the 
remainder of the instructions of the court apparently 
assumed that the chastity of the prosecutrix was not in 
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issue, and that it would, therefore, not devolve upon the 
jury to consider the question of consent or resistance, and 
the instruction tendered by the defendant, fully covering 
that matter, was, upon that apparent theory, refused. 
The evidence attacking the chastity of the prosecutrix, it 
is true, was not convincing. The circumstances, however, 
under which the act was committed, and the fact that pros- 
ecutrix, with no explanatory reason given, made no com- 
plaint to her grandmother tended strongly against her 
testimony that the act was forcibly done. Whether or not 
she yielded to the act would alone tend to throw some 
light upon her character. There was also evidence tend- 
ing to show how she had conducted herself on certain oc- 
casions with other men. This evidence, construed in one 
light, would tend to reflect upon her character, while, on 
the other hand, the circumstances shown might reasonably 
have been considered consistent with innocence. The in- 
ference to be drawn from this evidence, however, was for 
the jury. Were we called upon to pass on that issue of fact, 
we would not hesitate to say that the defendant had failed 
in his attempt to prove that prosecutrix was of previous 
unchaste character, but it was only necessary that the de- 
fendant introduce sufficient testimony as would give rise to 
a reasonable doubt as to the previous chastity of the pros- - 
ecutrix, and the question of that reasonable doubt was 
for the jury and not for the court to decide. Though the 
evidence presented by the defendant, upon that question, 
may have appeared to the court to be weak and incon- 
clusive, yet it was offered in support of a defense, relied 
upon by the defendant, and it was an issue to be proved by 
the state beyond a reasonable doubt, and a matter which 
it was the duty of the court to submit for consideration 
to the jury. 16 C. J. 1046, sec. 2486. The court’s iastruc- 
tions, therefore, assuming that the jury would not go be- 
' yond the question of the previous chastity of the pros- 
ecutrix, and the refusal of the court to charge the jury up- 
on the matter covered by the instruction tendered by the 
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defendant, which was to the effect that, if the jury should 
not be satisfied beyond a reasonable doubt as to the chastity 
of the prosecutrix, it would then be necessary, in order to 
convict, to find that the act charged had been done by 
force and without her consent, were erroneous. 

Error is assigned upon the ruling of the trial court in 
allowing testimony to be introduced by. the state, in its 
case in chief, to prove that the prosecutrix had a good 
reputation for chastity. The question of the previous chas- 
tity of the prosecutrix was, it is true, a matter for affirma- 
tive proof by the state. Hubert v. State, 74 Neb. 220; Dallas 
v. State, 76 Fla. 358; note, 3 A. L. R. 1462. The direct testi- 
mony of prosecutrix, however, made a prima facie case on 
that issue, and evidence of reputation for chastity could not 
properly be introduced by the state until the character of 
the prosecutrix had been attacked. It is probable, however, 
that no prejudice resulted from the introduction of this tes- 
timony, though at that time erroneously admitted (Me- 
Queary v. People, 48 Colo. 214), since it is the rule that, 
where the chastity of prosecutrix is attacked and testimony 
is introduced of circumstances tending to reflect upon her 
character, the state may then introduce evidence of her 
good reputation for chastity as a matter of rebuttal, and as 
bearing upon the question of the unlikelihsod of her laving 
committed those acts which it has been sought to prove by 
the defendant’s testimony. The testimony of good reputa- 
tion, though inadmissible in the first instance, would, in 
this case, have been admissible on rebuttal. Leedom v. 
State, 81 Neb. 585; State v. Cook, 207 S. W. (Mo.) 8381; 
Woodruff v. State, 72 Neb. 816. 

A further contention is made that the testimony of the 
prosecutrix shows another act of intercourse between her- 
self and the defendant on the day previous to the act charg- 
ed and under similar, if not almost identical, circum- 
stances, and that such showing is conclusive proof that 
prosecutrix was unchaste on the day in question. 

In the case of Bailey v. State, 57 Neb. 706, it is held 
that a prior act of intercourse between the defendant and 
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prosecutrix, when committed in another jurisdiction, may 
be shown as proof of the unchastity of the prosecutrix at 
the time of the subsequent act charged, but by dictum in 
that case, approved in Blair v. State, T2 Neb. 501, it was 
declared that, had the first act of defilement occurred in the 
state of Nebraska, it would have constituted a part of the 
crime charged, based upon the subsequent act, and, being 
within the statute of limitations, would have been no de- 
fense. 

In the case under consideration, it seems clear that the 
defendant would be precluded from setting up his previous 
crime to avoid the application of the statute, and from 
successfully contending that the prosecutrix, by reason 
of his own act, was not of chaste and virtuous charac- 
ter. State v. Sargent, 62 Wash. 692; Branham v. State, 
16 Okla. Cr. Rep. 308; Castleberry v. State, 10 Okla. Cr. 
Rep. 504. In the case of State v. Sargent, supra, the court: 
said (page 695): “If appellant’s contention is to be sus- 
tained, to the effect that he cannot be convicted for any sub- 
sequent act committed within the same calendar month, it 
would then be impossible to convict any defendant of the 
commission of this crime, upon the person of a female child 
over 15 and less than 18 years of age, unless the state re- 
lied upon the first act only and was able to produce other 
evidence to corroborate the testimony of the prosecuting 
witness as to that particular act. Such a holding would 
practically remove that protection with which the statute 
seeks to clothe female children of chaste character between 
15 and 18 years of age.” 

By reason of the error in the instructions and the re- 
fusal to instruct, as above indicated, we are of opinion 
that the defendant is entitled to a new trial, The judg- 
ment of the lower court is reversed and the cause remand- 
ed for further proceedings. 

REVERSED. 

Rose, J., dissents. 


LErron, J., not sitting, 


ot 
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NATIONAL SURETY COMPANY, APPELLANT, v. THOMAS LOVE, 
APPELLEE. 


Fitep MagcH 25, 1921. No. 21086. 


1. Judgment: ConcLusiIvENEss. General rule stated in former opinion, 
ante, p. 38, that a judgment against an indemnitee is not con- 
clusive upon the indemnitor who had no notice of the action in 
which the judgment was rendered, adhered to. Pasewalk v. Boll- 
man, 29 Neb. 519, distinguished. 


2. : . Unless prior notice be given to an indemnitor of 
the suit against his indemnitee, a judgment rendered against the 
latter therein will not be conclusive, but only prima facte, evi- 
dence of the indemnitor’s liability in a later action against him 
to recover upon his express contract of indemnity, and he may 
show that the indemnitee had a good defense which he neglected 
to set up. 


3. : . Judgment was rendered against the surety upon 
an attachment bond in an action of which his principal had no 
notice, but in which the surety pleaded and in good faith sought 
to establish the defense that the liability had been settled and 
the principal released. In a later action by the surety upon the 
principal’s express contract to indemnify him, the principal set 
up the identical defense interposed in the former action. Held, 
that, in the absence of any plea of fraud or collusion, the judg- 
ment is conclusive as to such defense. 


4, Depositions: Exu1pits: ADMISSIBILITY. Where objection was made 
before the notary to certain exhibits identified and offered as 
part of the deposition of a certain witness, but later another dep- 
osition of the same witness is taken to which the same exhibits 
are attached without objection, and at the trial the deposition of 
the witness is offered without specifying which one, and no ob- 
jection is interposed, it will be presumed that the later deposition 
was intended and that the exhibits were not objected to. 


5. Evidence: Jupiciat Recorps. If no objection is made when docu- 
ment’s purporting to be judicial records of a sister state are 
offered in evidence at the trial, objection on the ground that they 
are not properly authenticated will be waived. 


Opinion on motion for rehearing of case reported, ante, 
p. 38. Reversed. 
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Dorsry, C. 

In National Surety Co. v. Love, ante, p. 38, the judg- 
ment of the court below dismissing the appellant’s action 
was affirmed and the case is now before us on rehearing. 

The circumstances out of which this case arose trans- 
pired in Oregon where the appellee formerly resided. He 
had loaned $1,000 to one Al Crystal and sued the latter 
to recover that sum in the circuit court for Klamath coun- 
ty, Oregon. Desiring to attach Crystal’s property in that 
action, the appellee filed an attachment bond and procured 
the appellant to become his surety thereon. This bond 
provided that the appellee, Love, as plaintiff, and the ap- 
pellant, as surety, “undertake to pay all costs that may 
be adjudged to the defendant (Crystal), and all damages 
which he may sustain by reason of such attachment, if 
the same be wrongfully or without sufficient cause,” etc. 
Preliminary to the execution of this bond, the appellee 
signed a written application to the defendant asking it to 
become his surety, in which there was a clause whereby the 
appellee agreed to indemnify the appellant “and save it 
harmless from and against all claims, demands, costs, 
liabilities, charges and expenses * * * which it should 
at any time sustain or incur and as well from all * * * 
judgments * * * against it by reason or in conse- 
quence of having executed said bond.” 

Crystal’s property was attached, but before the case 
was tried the money for which he had sued Crystal was 
paid to the appellee and the action was dismissed. There- 
after the appellee removed from Oregon to Sioux county, 
Nebraska. After his departure, Crystal brought suit up- 
on the attachment bond for alleged wrongful attachment, 
making the appellee and the appellant surety company 
defendants. The appellee, being then a nonresident of 
Oregon, was not served with process or otherwise notified 
of the suit, but the appellant was served and the case pro- 
ceeded to judgment against it for $500. Having paid the 
judgment, the appellant brought this suit to recover there- 
for, aud for incidental costs and expenses, in the district 


ime | 
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court for Sioux county, Nebraska. The appellee defended 
on the ground that he had not been notified of the action 
in Oregon and had had no opportunity to defend there, 
and also that, by arrangement between his attorney in 
the attachment suit and Crystal’s attorney. there had been 
a complete settlement and a release of all liability on his 
part to Crystal, which wag evidenced by .the order of 
dismissal entered by the Oregon court in that action. 

The decisive point in the instant case is whether the 
judgment rendered against the appellant in the action 
for wrongful attachment in Oregon was conclusive upon 
the appellee under the terms of the indemnity agreement, 
above quoted from, or whether the appellee, not having 
been served with process or otherwise notified, might stil] 
urge the defense of settlement and discharge from liabil- 
ity. In affirming the judgment of the court below the 
rule was announced, in the former opinion of this court, 
that such judgment was not conclusive upon an indem- 
nitor under those circumstances, and the correctness of 
that rule is vigorously challenged by the appellant on the 
ground that it is in conflict with the decision of this court 
in Pasewalk v. Bollman, 29 Neb. 519. 

We are nevertheless of the opinion that the case re- 
ferred to is not at variance with the general rule stated 
in the former opinion in the instant case, to the effect that 
a judgment against an indemnitee is not conclusive up- 
on his indemnitor who has had no notice of the suit in 
which the judgment was rendered, In that case a sheriff 
was sued for conversion and judgment was recovered 
against him by the owner of personal property which the 
sheriff had wrongfully taken in execution upon a judg- 
ment against a third party. Previous to levying this ex- 
ecution, the sheriff obtained from the execution creditor 
a bond indemnifying him against the consequences of a 
wrongful levy. When the action for conversion was com- 
menced, the sheriff notified the execution creditor, who 
had given him the indemnity bond, and the latter appeared 
and defended for the sheriff. After judgment went against 
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the sheriff, he brought suit on the indemnity bond to re- 
cover the amount he had been compelled to pay to satisfy 
the judgment. It appears, however, that the execution 
creditor, in whose behalf the indemnity bond had been 
given to the sheriff, had not signed it, but it was signed 
only by certain sureties; so, in bringing his action on the 
indemnity bond, the sheriff sued only the sureties. It was, 
in reality, therefore, an action by an indemnitee against 
sureties of an indemnitor, upon an obligation of indemnity 
which the principal had not signed, to recover for damage 
which had been adjudicated in an action of which the 
principal indemnitor had full notice and in which he ap- 
peared and defended for the indemnitee. 

The question in Pasewalk v. Bollman, supra, was whether 
or not, under the circumstances just detailed, the judg- 
ment in the conversion action was conclusive upon the 
sureties, who had had no notice of the pendency of that 
action, but whose principal had been notified of it and had 
appeared and defended in it, The point actually decided 
by this court in that case was, in the language of the 
opinion (p. 527): “The judgment recovered against the 
officer is conclusive against the sureties, although they had 
no notice of the pendency of the action in which the judg- 
ment was obtained, when it is shown that their principal 
defended the suit for the officer.” 

In the case at bar, however, the appellant was the surety 
on the attachment bond; the appellee was the principal 
obligor in that bond, and he had no notice of the action 
thereon for wrongful attachment and did not appear and 
defend therein, Here it is a question of the binding force 
upon a principal of a judgment against which the surety 
appeared and defended, while in Pasewalk v. Bollman, 
supra, the situation was the exact reverse. 

The precise situation in the instant case, briefly stated, 
is that the appellant surety company, at the appellee’s re- 
quest, had contracted to indemnify Crystal against any 
damages that he might sustain by reason of the attach- 
ment if it turned out to be wrongful, and the appellee had 
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contracted to indemnify the appellant against any liabil- 
ity that it might be subjected to in consequence of having 
indemnified Crystal. The attachment bond executed by 
the appellant was not conditioned to indemnify Crystal 
against such damages as he might recover in an action 
against the appellee; if it had been so conditioned, the law 
might have required the appellee to be joined in the action 
on the bond for wrongful attachment, and that Judgment 
be recovered against him in that action, or in an independ- 
ent action, as a condition precedent to the appellant being 
held liable as surety on the bond. But the condition of 
the attachment bond in this case was not thus restricted ; 
it was that Crystal should be indemnified against such 
damages as he might sustain, and therefore Crystal was 
privileged to bring suit on the bond against the appellant 
alone, as surety on the bond, and to recover judgment there- 
on for such damages as resulted from the attachment, 
if he could prove it was wrongful, without making the ap- 
pellee, the principal in the bond, a party defendant. 6 
C. J. 509, sec. 1211. Especially would this be true if, as 
was the case here, the appellee had removed from the juris- 
diction of the Oregon courts. 

In order to protect itself, the appellant required and 
took from the appellee an indemnity agreement in which 
the latter promised to save it harmless from liability in- 
curred in executing the attachment bond. The question 
before us is whether it is the duty of the indemnitee, under 
such an agreement, to notify his indemnitor of any suit 
brought against the indemnitee that might result in a 
liability for which the indemnitor has agreed to be ulti- 
mately responsible. The following is stated ag the gen- 
eral rule in 22 Cyc. 98: “Unless an express contract of 
indemnity provides otherwise, it is not necessary, in order 
to maintain an action against an indemnitor to recover 
for a liability which has been determined in a prior action 
against the indemnitee, that the indemnitor should have 
been notified of the suit against the indemnitee. But un- 
less notice is given the first judgment is prima facie evi- 
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dence only of liability and the indemnitor may show that 
the indemnitee had a good defense which he neglected to 
set up.” 

The defense which the indemnitor, the appellee, seeks to 
set up in the instant case is that his attorney arranged 
with Crystal and that they agreed upon a settlement of the 
attachment suit, that Crystal paid over to the appellee’s 
attorney the money for which that suit was brought, and 
that there was a dismissal of the action and a release and 
discharge of the appellee from all liability to Crystal 
growing out of the attachment suit. It was upon his 
answer setting forth those allegations and the proof in 
support thereof that the court below dismissed the ap- 
pellant’s action. While the appellee had no notice of 
Crystal’s action in which he recovered judgment against 
the appellant for wrongful attachment, the appellant did 
set up in that action a defense identica] with that inter- 
posed in the instant case. Stated in its narrowest form, 
therefore, the question is whether an indemnitor, without 
notice of the action in which judgment was rendered 
against his indemnitee, shall be permitted to set up, in a 
suit against him by the latter to be indemnified on account 
of said judgment, a defense which was interposed by the 
indemnitee in the action in which the judgment was rend- 
ered. 

The rule that, where notice was not given the indemni- 
tor, the judgment is prima facie evidence only in a sub- 
sequent action by the indemnitee against him seems to be 
supported by the weight of authority. Ireland v. [inn 
County Bank, 103 Kan, 618; Clark v. Clune, 172 Mich. 323; 
Grant v. Maslen, 151 Mich. 466, 16 L. R. A. n. s. 910; Rob- 
inson v, Baskins, 53 Ark. 330, 22 Am. St. Rep. 202; Stewart 
v. Thomas, Adnir, 45 Mo. 42; Browne v. French, 3 Tex. 
Civ. App. 445; Bridgeport Fire & Marine Ins. Co. v. Wil- 
son, 34 N. Y. 275; Aberdeen v. Blackmar, 6 Hill (N. Y.) 
324. 

In Grant v. Maslen, supra, it is said that the indemnitor 
“may set up any defense which, from the nature of the 
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action or the pleadings, he could have set up in the former 
action, had he been a party to it.” In Robinson v. Bask- 
ins, supra, it was held that the indemnitor, who had not 
been notified of the suit, might introduce evidence to show 
that the person who obtained the judgment against the 
indemnitee had admitted that his claim, on which the 
judgment was based, was groundless. In Stewart v. 
Thomas, Adm’r, supra, it was said that, if the indemni- 
tee had a good defense to the action in which the judgment 
was obtained and failed to avail himself of it, he could not 
recover against the indemnitor, and that the latter, not 
having had notice and an opportunity to defend in the orig- 
inal action, should be permitted, in the later action, to 
make any defense which could have been made to the orig- 
inal suit. But we have found no case in which it has been 
explicitly decided whether or not the indemnitor is en- 
titled to urge a defense to the suit by the indemnitee 
against him which was raised by the indemnitee in the 
action in which the judgment was obtained. 

The record in the instant case shows, not only that the 
defense of release and settlement was pleaded in the ap- 
pellant’s answer in Crystal’s action for wrongful attach- 
ment, but that there was an attempt, at least, on the ap- 
pellant’s part to support it by proof. The order of dis- 
missal entered by the Oregon court which the appellee 
claims constituted a settlement of Crystal’s alleged dam- 
ages in the attachment suit was offered in evidence, and 
also the testimony of the attorney who acted for the ap- 
pellee in that suit as to what took place between Crystal’s 
attorney and himself, to show that a settlement of all 
claims on both sides, and not a mere voluntary dismissal 
of the appellee’s suit, was intended when Crystal’s attorney 
paid over the money to him. This testimony, it appears, 
was rejected by the Oregon court, which allowed only the 
order of dismissal to go in, but nothing explanatory of it. 
There is nothing, however, upon which to base a finding * 
that the attorneys for the appellant were in collusion with 
Crystal or his attorney to bring about a judgment in order 
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that it might afterwards be collected from the appellee, 
and indeed no such fraud or collusion is pleaded in the 
instant case. The record is so confused and lacking in 
orderly arrangement that, in reviewing it for the purpose 
of reaching our former conclusion in the instant case, we 
formed a wrong impression of the efforts made by the ap- 
_ pellant to prove the defense in question in the Oregon 
court, but we are now convinced there was nothing to show 
bad faith. Is the appellee estopped from making that de- 
fense in the case at bar by the fact that it was made by 
the appellant in the original action for wrongful attach- 
ment in the Oregon court? 

From the general tenor of the authorities bearing upon 
this question we are inclined to the view that the judg- 
ment, though rendered without notice to the indemnitor, 
was conclusive as to the facts necessarily taken into con- 
sideration by the Oregon court in arriving at the judgment, 
where it appears that the defense sought to be interposed 
by the indemnitor to show his nonliability upon the cause 
of action on which the judgment was based, had in good 
faith been presented by the indemnitee in the action where- 
in the judgment was rendered, and there is no plea of 
fraud or collusion. Clark v. Clune, supra. In our opinion, 
therefore, the defense of settlement is concluded by the 
Oregon judgment. 

It is claimed by the appellee that the record of the judg- 
ment is inadmissible because not authenticated as provided 
for by section 7979, Rev. St. 1913, with reference to judicial 
records of a sister state. The record offered consists of 
copies of the pleadings and docket entries certified to by 
the clerk of the Oregon court, but without any certificate 
by the presiding judge. The deposition of the clerk was 
taken at Klamath Falls, Oregon, on two occasions, the first 
in November, 1916, and the last in February, 1917, and 
each deposition has an identical set of these exhibits at- 
tached, They were handed to the witness, identified by 
him, offered in evidence, marked by the notary, and at- 
tached by him. When the first deposition was taken, the 
appellee was represented by counsel who registered an ob- 
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jection to each exhibit when offered to the notary. When 
the second deposition was taken, the appellee was not rep- 
resented and the exhibits went in before the notary with- 
out objection. 

The bill of exceptions in the case at bar shows at the 
beginning of the trial the following: “The plaintiff also’ 
offers in evidence the deposition of George Chastain, taken 
in behalf of plaintiff. No objection. Same is admitted 
and read in evidence by Mr. Boucher.” There is nothing 
to show which deposition was referred to or read. The 
appellee now contends that, since objections were made 
to the exhibits attached to the earlier deposition when 
they were offered before the notary, and the record does 
not affirmatively show that it was the later deposition that 
was. offered in evidence at the trial, the court must pre- 
sume that the objections made before the notary were ap- 
plicable at the trial. We think, however, that in offering 

. the deposition of the witness without designating which 
one, the exhibits attached to the later one being admitted 
without objection before the notary and the record of the 
trial showing “no objection,” it will be presumed that the 
later exhibits were admitted at the trial without objection, 
and objection to the record on the ground of defective 
authentication will be held to have been waived. 38 Cyc. 
1397. , 

For the reasons stated, we recommend that the former 
judgment of this court be vacated, and that the judgment 
of the court below be reversed and the canse remanded, 
with instructions to enter judgment in favor of appellant 
for the amount prayed for in its petition. 


Per CurraM. -For the reasons stated in the foregoing 
opinion, the former judgment of this court is hereby va- 
cated, the judgment of the court below is reversed, and it is 
ordered that the cause be remanded, with instructions 
to enter judgment in favor of the appellant for the amount 
prayed for in its petition, and this opinion is adopted by 
and made the opinion of the court. 

| REVERSED. 


CAIN, C., dissents. 
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JOHN E. KRING, APPELLEE, v. SCHOOL DISTRICT, APPELLANT. 


Firep Marcu 25, 1921. No. 21383. 


Master and Servant: ACTION FoR WAGES: DEFENSES. Where an employee 
is wrongfully discharged prior to the termination of his contract 
of employment, in an action to recover the stipulated wages for 
the entire term covered by the contract, the burden is upon the 
defendant to plead and prove in mitigation of damages that the 
plaintiff obtained, or by the exercise of due diligence might have 
obtained, other employment, and it constitutes a defense which 
plaintiff is not required to anticipate. First paragraph of the 
syllabus in the case of School District v. Foster, 31 Neb. 501, dis- 
tinguished. 


APPEAL from the district court for Harlan county: 
Harry 8S, Duncan, JuDGE. Affirmed. 


Peterson & Devoe and George W. Ayres, for appellant. 
Bernard McNeney and J. G. Thompson, contra. 


TIBBETS, C. 

This is an action by the plaintiff against defendant 
school district No. 3, of Harlan county, Nebraska, for dam- 
ages for an alleged unlawful discharge of plaintiff as 
teacher by the defendant. Trial was had by a jury, who 
returned a verdict for the plaintiff in the sum of $650. 
The court entered an order that the plaintiff file a remit- 
titur of $72.24, in which event a judgment would be ren- 
dered for $577.76. The remittitur was filed and judgment 
rendered for that amount, from which judgment defendant 
appeals. ° 

The petition of the plaintiff in this action alleges that 
the plaintiff was employed by the defendant on the 27th 
day of April, 1918, as a qualified teacher under the laws 
of the state of Nebraska for the term of nine months, com- 
mencing on the 2d day of September, 1918, and for which 
he was to receive $144.44 a month; that plaintiff taught 
in the school for four months, beginning on the 2d day of 
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September, and on the 24th day of January, 1919, plaintiff 
was discharged by the defendant and was refused permis- 
sion to continue his services further, and this without any- 
reasonable cause or excuse; that plaintiff, since his dis- 
charge, has made all possible and reasonable endeavor to 
secure other employment, but has been unable to do so; 
and that he has been damaged in the sum of $722. 

The petition fairly sets out the contract of employment, 
a copy of which is attached to the petition. The defend- 
ant for an answer admits the employment of plaintiff, 
and denies all other allegations in plaintiff’s petition not 
specifically admitted, and further alleges that the plain- 
tiff failed to comply with his contract, in that he did not 
teach the school of the defendant in a faithful and efficient 
manner, and failed to maintain discipline, permitting the 
school to become disorganized, and that plaintiff was in- 
compatible with the teaching force of the school, and urged 
changes of various kinds, and was interfering with the 
work of the other teachers, and his actions were such that 
they threatened to disrupt the entire teaching force. De- 
fendant also alleges that, in view of a clause in the con- 
tract providing that, in the event plaintiff should be dis- 
charged for sufficient cause or should have his certificate 
annulled, he should not be entitled to compensation from 
and after such dismissal or annulment, or in the event the 
school was closed by the board of health, and the defend- 
ant further alleges that it had sufficient cause for dis- 
charging the plaintiff. To the answer plaintiff filed a re- 
ply containing a general denial of all the allegations of 
the answer which did not contain an admission of the 
allegations of the petition. . 

The grounds on which the defendant seeks a reversal 
of this cause are: First, the verdict is not sustained by 
the evidence; second, the verdict is excessive under the 
evidence; third, the court erred in giving instruction No. 
4; fourth, the court erred in failing to instruct the jury 
as to the true measure of damages. 

Taking the first objection raised by the defendant, that 


the verdict is not sustained by the evidence, while dif- 
105 Neb.—55 a 
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ferent minds might draw different conclusions from the 
evidence as it was adduced at the trial, the jury were 
called upon to act upon controverted questions of fact, 
and it was their province, if exercised reasonably, to de- 
termine these facts, which they did, and it is not discre- 
tionary, nor is it the duty of this court to interfere with 
that which is exclusively delegated to the jury. We have 
examined the record and the evidence was sufficient to 
sustain the verdict. 

The second proposition, that the verdict is excessive 
under the evidence, we do not think is-worthy of serious 
consideration. The question of how much was due plain- 
tiff at the time he was discharged is foreclosed; he stated 
he taught four months and was paid for four months. That 
was settled and determined. The school was closed for 
one month by order of the board of health. There then 
remained four months to the termination of the contract, 
which at $144.44 a month would amount to $577.76, the 
amount for which judgment was rendered. 

Third, as to the court having erred in giving instruc- 
tion No, 4, which reads as follows: “The court instructs 
you that the whole question for your determination in 
this case is: Did the defendant discharge the plaintiff as 
superintendent of said school for sufficient cause. If you 
find from the evidence that the defendant school district 
had no sufficient cause to discharge the plaintiff from its 
employment, then the plaintiff would be entitled to re- 
cover and you should determine from the evidence the 
amount of his recovery. If, on the other hand, you find 
from the evidence that the defendant school district did 
have sufficient cause to discharge said plaintiff, then the 
plaintiff could not recover and your verdict should be for 
the defendant.” , 

It is a well-settled principle of law in this jurisdiction 
that the instructions shall be considered as a whole. As 
far as the court defined the law in instruction No. 4 it was 
correct, as we will see hereafter, and, if not correct, was 
in no wise prejudicial to the defendant. It was largely 
remedied by instruction No. 5, which defines the amount 
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of his recovery, if the jury should find that the plaintiff 
is entitled to recover, and we consider that the instructions 
as a whole, while they may have been irregular in some 
respects, were in no wise prejudicial to the defendant, as 
the verdict as to the amount was correct and was based 
upon the true measure of damages as disclosed by the evi- 
dence. 

Defendant places considerable stress upon the failure 
of the plaintiff to secure other employment, if possible, 
‘during the time from his discharge to the commencement 
of this action, and cites us to the case of School District 
v. Foster, 31 Neb. 501. We are aware that an examination 
of the last-cited case would to some extent at. least sub- 
stantiate the contention of defendant, not only that plain- 
tiff should endeavor to procure employment in order to 
mnitigate the amount of damages, but it became his duty 
to use every effort to do so, and furthermore that it de 
volved upon plaintiff to show that he did do so, and this 
was undoubtedly the idea of the plaintiff also when he 
alleged in his petition that he was unable to procure em- 
ployment. However, that is not the law. 

In the case of Wirth v. Calhoun, 64 Neb. 316, this court 
held: ‘In an action by an employee against his employer 
for damages for breach of contract, arising from the wrong- 
ful discharge of the former, that the plaintiff obtained, or 
by the exercise of due diligence might have obtained, other 
employment, is a matter of defense, which the plaintiff 
is not required to anticipate in his petition. The burden 
of proof is on the defendant to establish such defense, and 
on failure thereof, or of showing other facts in mitigation 
of damages, the measure of damages is the contract price.” - 
In School District v. McDonald, 68 Neb. 610, this court 
cited with approval the case of Wirth v. Calhoun, supra. 
In International Text-Book Oo. v. Martin, 82 Neb. 403, 
the court also cited with approval and adopted the rule 
as laid down in Wirth v. Calhoun, supra. 

In Helwig v. Aulabaugh, 83 Neb. 542, it is held: “It 
is the duty of an employee who has been wrongfully dis- 
charged in violation of his contract to make reasonable 
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efforts to avoid loss by securing other employment.” In 
the opinion the court say: “The action of the trial court 
was also in harmony with the doctrine that the burden is 
on an employer who discharges his employee in violation 
of his contract of employment to show in mitigation of 
damages that the latter by the exercise of due diligence 
in securing other employment might have reduced the loss” 
—citing Wirth v. Calhoun, supra, and also Beissel v. Ver- 
million Farmers Elevator Co., 102 Minn. 229. 

It seems to be practically the latest and universal rule 
that, where an employee brings an action against the em- 
ployer for damages resulting from a violation of the con- 
tract of employment, the burden rests upon the defendant 
to plead and show that the employee might have or could 
have obtained employment in mitigation of damages. It 
is uncontradicted that this action was commenced after 
the términation of the contract period, and that plain- 
tiff did no work for which he received compensation. His 
measure of damages, then, would be the contract price 
during the period from the time he was discharged to the 
termination of the contract. In the absence of a showing 
of anything specific with reference to moneys received by 
the employee during the contract term, upon which the 
jury can fix the amount to be deducted from his salary, 
the jury should give the employee his full salary. World’s 
Columbian Exposition v. Richards, 57 Ill. App. 601. And 
a mere statement by the plaintiff that for a part of the 
year he made his personal expenses, with no proof what- 
ever as to their amount, does not furnish sufficient ground 
for a reduction of damages because of such earnings. Ful- 
ler v. Little, 61 Tl, 21. 

We find no error in the record, and therefore recom- 
mend that the judgment of the district court be affirmed. 


Per CuriaM. For the reasons stated in the fore- 
going opinion, the judgment of the district court is af- 
firmed, and this opinion is adopted by and made the 
opinion of the court. 

AFFIRMED. 
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Corn LAND FARMS COMPANY, APPELLEE, vy. CHARLES BARCUS 
ET AL., DEFENDANTS: W, J. DOHERTY, APPELLANT. 


Fitep Marcu 25, 1921. No. 21397. 


1. Sales: AucTion SALE: WARRANTY OF TITLE. Where onc was acting 
as a clerk of an auction sale, the fact of his employment and the 
exercise of the duties incidental thereto do not constitute him a 
warrantor of the title or ownership of the property sold at the sale. 


2. : : : LIABILIty of CLERK. When the clerk of 
an auction sale receives, as such clerk, money from the purchaser 
of stolen property sold at said sale, in payment of the property 
purchased, and the clerk pays the money to the person who 
offered and procured the sale of the same, believing him to be the 
true owner, and the purchaser, previous to the sale, knew who 
offered the articles for sale and that he purported to be the owner 
thereof, held, the clerk was not liable to the purchaser for the 
amount so paid. 


APPEAL from the district court for Wheeler county: 
Bayarp H. Payne, Jupce. Reversed and dismissed. 


J. M. Shreve and W. J. Hammond, for appellant. 
A. L, Bishop and John H. Kavanaugh, contra. 


TIBBETS, C. 

This action was brought originally by the plaintiff, a 
corporation, against Charles Barcus, George Thompson, 
Chambers State Bank, a corporation, and W. J. Doherty, 
in the county court of Wheeler county, Nebraska, to re- 
cover for the purchase price paid for a span of stolen muleg 
sold at public auction on or about the 19th day of Sep- 
tember, 1915, in Holt county, Nebraska. Judgment was 
rendered against the defendants and each of them in the 
county court, and the defendants, except Barcus, appealed 
to the district court for said county, and the case was 
therein dismissed by plaintiff as to George Thompson. 
The action then proceeded against the defendant bank and 
Doherty. The case wag tried upon a stipulation, which 
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in substance is that the allegations contained in para- 
graphs 1 and 2 of the plaintiff’s petition are true. Para- 
graphs 1 and 2 referred to the fact that the plaintiff is a 
corporation, and that the defendant Chambers State Bank 
is a banking corporation, and that part of said business 
of said bank is the purchase of sale paper and the con- 
ducting as clerk and distribution of moneys received at 
public sales, and that W. J. Doherty is the cashier of said 
bank, 

“Tt is further stipulated and agreed that on Oct. 1st, 
1915,,one W. H. Johns called a public sale and conducted 
such public sale, and that the defendant W. J. Doherty 
was the clerk of said sale, and that said W. J. Doherty is 
and was cashier of the Chambers State Bank. It is further 
agreed that the Chambers State Bank had agreed to pur- 
chase all notes taken from purchasers at said sale that 
might be recommended by said W. J. Doherty. It is 
further agreed that said W. J. Doherty collected all money 
paid at said sale and that he charged a commission for the 
collection thereof. It is further agreed that on the first 
day of October the defendant Charles Barcus brought a 
team of mules to where said sale was being conducted, 
and that said mules were stolen property and the property 
of A. C. Thompson. It is further agreed that after his 
arrival there the plaintiff, acting through its duly' author- 
ized agent, one Watson, attempted to purchase said mules 
from said Barcus, but was unable to do so; that there- 
after the said Barcus obtained the consent of said Johns 
to have said mules put up and sold at said sale. It is 
further agreed that after obtaining said consent from said 
Johng said Barcus entered into an agreement with said 
W. J. Doherty by which said Doherty agreed to purchase 
any paper that might be given for the purchase price of 
said mules, and that he would pay a commission of $3.00 
to said W. J. Doherty if cash was paid for said mules; 
that said mules were put up at auction and sold to the 
plaintiff for the sum of $295; that the plaintiff, acting 
through its manager and agent, said Watson, made a check 
to W. J. Doherty for said $295. 
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“It is further agreed that said W. J. Doherty charged 
$3.00 for his services and made a check payable to George 
Wright, who was in fact Barcus, and did so for the pur- 
pose of making a distribution of the moneys received at 
said sale for said mules. It is further stipulated and 
agreed that no representations as to the value, character 
or ownership of said mules was made by said W. J. Doherty 
or by the said Chambers State Bank to the plaintiff, 
its agent Watson, or to any other person, except such as 
is under the law and the facts herein set forth. It is 
further stipulated and agreed that neither said W. J. 
Doherty nor said Chambers State Bank had any notice 
or knowledge that said mules were not the property of 
said Charles Barcus, and that the owner of said prop- 
erty, A. C. Thompson, retook his property from the plain- 
tiff in this action. 

“It is further stipulated and agreed that said W. J. 
Doherty and the Chambers State Bank believed, at the 
time of the transaction wherein the plaintiff purchased 
said mules, that said mules were the property of said 
Charles Barcus, or George Wright, as they then believed 
his name to be.” 

The court, upon the stipulation made, found in favor 
of the plaintiff and against the defendant W. J. Doherty, 
and dismissed the action as to the Chambers State Bank. 

We are constrained, after a thorough examination of 
the authorities cited by the parties, to hold that the court 
was in error in rendering the judgment that it did as 
against Doherty. Doherty was acting as clerk of the sale; 
his duties were to keep a record of the purchasers, pass 
upon the notes taken as far as the bank was concerned, 
take such moneys as might be paid in, and pay it out to 
the parties who sold the property. 

The point on which the court largely bases its judgment 
ig in his finding that Barcus, the pretended owner, ar- 
ranged with the defendant Doherty to take any paper 
that might be offered for said mules, or to handle the sale 
of the mules for a per centwm of cash that might be paid 
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for the same under the same terms that he was conducting 
said sale. In the first place, there was nothing contained 
in the stipulation to the effect that Doherty was con- 
ducting the sale; in fact, it was not Doherty’s sale in any 
sense of the word, and the stipulation is, as regards Do- 
herty’s connection with the sale, that Doherty agreed to 
purchase any paper that might be given for the purchase 
price of said mules and would get a commission of $3 if 
cash were paid for the same. It was unwarranted in our 
opinion that from. that part of the stipulation the court 
could draw the conclusion that it did. 

In no event and under no condition, nor under any theory 
that we are able to perceive was defendant, as clerk of the 
sale, authorized or empowered to guarantee the title of anv 
property that might be sold, or become liable therefor un- 
der the stipulation of facts herein. Appellee has cited us 
to several authorities in support of its position and it 
cites us to 6 C. J. 844, sec. 63, in support of the fact that “an 
auctioneer who sells property for one who has no title and 
pays over to his principal the proceeds is liable to the 
real owner for the conversion, even though such auctioneer 
acts in good faith, and without knowledge of the defect of 
title.” 

Plaintiff has proceeded upon the theory that the duties 
and liabilities of the clerk are the same as those of the 
auctioneer. The stipulation provides that the clerk shall 
act for Barcus in the sale of the mules the same as he had 
in the sale of other property, which was, to take in the 
money and pay it out to the parties whose property was 
sold. He had no knowledge presumptively whose property 
was being sold until announced by the auctioneer. The 
duty of the auctioneer was to inform him whose property 
was sold, the amount for which it was sold; and, in pass- 
ing upon the notes he acted, not as the agent of the auction- 
eer, but as agent for the bank, which would purchase these 
if approved by defendant. We do not believe that the 
same rule would apply to one occupying a purely clerical 
position as would apply to one who was conducting the sale 
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as auctioneer. The purchaser knew, or presumptively knew, 
at least, what the duties of the clerk consisted cf when it 
paid the money to him, and to whom it was to be paid; 
plaintiff paid it for the benefit of the party who sold the 
property, Barcus or Wright. 

It appears to us that the defendant Doherty, in the 
position in which he acted in receiving the money, keeping 
track of the sale, and passing upon the notes offered, was 
justified in turning the money over to the party who pre- 
sented the mules for sale, and especially in view of the 
fact, ag in the present instance, that the purchaser at the 
auction sale had been negotiating with Barcus, or Wright, 
for the purchase of said mules, and knew Barcus was claim- 
ing to be the owner and to have the legal title to thera. 
Consider, for argument’s sake, that the rule applied to 
auctioneers applies to clerks. That brings this case square- 
ly within the rule laid down in the case of Mercer v. Leihy, 
189 Mich. 447, and the reasoning in that case is conclusive 
as to the situation of the defendant in the present case. 
Many of the principles involved in the cases cited by plain- 
tiff were discussed and distinguished in the Mercer case. 
The principal distinguishing feature between the. Mercer 
case and the case at bar was that the auctioneer who was 
‘sued was selling unknowingly stolen property, and Mercer 
and Lane were bidding on them. The auctioneer, thinking 
the bystanders might consider that Mercer and Lane might 
be bidding on their own horses, announced to the public: 
“These are not Mr. Mercer’s and Lane’s horses. They be- 
long to another party.” He looked around and did not see 
the man in the audience, and said: “Where is the man who 
owns these horses?” The man stepped up and said, “Here 
I am.” That court held: “Where an auctioneer discloses 
the fact of agency and his principal, the law presumes that 
he does not contract upon his own behalf, but for the 
principal.” In the instant case, while the auctioneer did 
not announce for whom the property was being sold, it 
was immaterial, as the plaintiff’s agent knew, as a matter 
of fact, as heretofore stated, who was the pretended owner. 
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and, as far as any declaration of the ownership was con- 
cerned, it was unnecessary as to him; there was some dili- 
gence required upon his part. 

In the case cited by plaintiff (Koch v. Branch & Crookes, 
44 Mo. 542, 100 Am. Dec. 324) the court therein stated: 
“No one should buy property without good reason to be- 
lieve that the seller has a right to sell it.” Also the last- 
above cited case is one where the question of agency is in- 
volved and the extent of such agency. Suppose in the in- 
stant case the plaintiff had handed the money to a bystand- 
er, rather than to the clerk, to be delivered to the pretended 
owner of the mules, would it be presumed that the by- 
stander would have become liable in delivering the money 
to the pretended owner? When the purchaser delivered the 
money to Doherty he knew, or should have known, that that 
money was to be delivered to Barcus, as he knew that 
Barcus pretended to be the owner of these mules and was 
offering them for sale. 

There is no decision that we are able to find bearing 
directly upon this question, but reasoning from analogy 
and the usual rules as to the liabilities and responsibilities 
of an employee or a person acting in the capacity of a 
clerk, we are convinced that the judgment of the district 
court was wrong and should be reversed and the case dis- 
missed, which we recommend. 

Per CuriAM. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case dismissed, and this opinion is adopted by and made 
the opinion of the court. . 
REVERSED AND DISMISSED, 


INDEX. 


Adverse Possession. 


1. 


Limitations do not begin to run until assertion of an ad- 
verse holding and notice thereof. Brooks v. Brooks ..... 
Uninterrupted possession of land improperly inclosed with- 
in boundary-line fence for statutory period creates title 
to same. Carnahan v. Cummings ....... ashes vases esavssoe sats ars 
The nature of the claim to a disputed strip of land depends 
on the general character of the claim to the main body of 
the land. Carnahan v. GummMingS .....ccccee cece ceceaes 
A claim to land up to a boundary fence for the statutory 
period establishes title to land improperly inclosed. Pfeifer 
wv. Scottsbluff Mortagage & Loan Co. .....es sce ceeeeceeee 
An individual cannot acquire title by adverse possession 
to a right of way granted to a railroad, except as provided 
in the Norris act. Etheredge v. Chicago, B. € Q. R. Co. .. 
Possession of land as between parties in parental and filial 
relations is presumed to be permissive. Chase v. Lavelle . 


Appeal and Error. See Criminat Law. EVIDENCE, 7, 11-13. Hapras 


Corpus, 1. JupGmMeEnt, 5. 


1. 


‘ 


An order denying a continuance will not be reversed except 
for abuse of discretion. Mahaffy v. Hansen Live Stock ¢ 
PCEG1U0G COs 55 55 od Sacervie hs Saka ie Melee sie 6a ae vib ae wea 8G Se Rae 
The supreme court wil] not consider a showing on a 
motion in the district court, filed after the motion was 
overruled. Gillard v. Clark ..... cc cece cece cece eee ece 
Error not affecting a substantial right will not justify a 
reversal. Fitzpatrick v. Hines ......... wise a .albvecodese Sv lareie. oo 
Question determined on former appeal is the law of the 
case. Opp Vv. SMith coc recvccccscce sr ceeeeeerecncceesees 
Denial of right of cross-examination, when prejudicial, is 
ground for reversal. Larson v. Hafer ........++e+eeeeee 
Where an action is tried on the theory that an answer has 
been filed, failure to file answer is not ground for reversal. 
Griswold v. RoOBDinson ....... 2c ec eees orks Gates atesctatereare'y esses 
Where a case was tried as if a reply had been filed, failure 
to file reply cannot be taken advantage of on appeal. 
Reynolds € Maginn v. Omaha General Iron Works ...... 
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8. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


Where, in an action for death of a husband, his life expec- 
tancy is shown, the supreme court will assume that the jury 
considered the wife’s apparent age. Bauer v. Griess ..... 
A judgment will be affirmed in absence of a bill of excep- 
tions when the pleadings are not questioned. LHisele v. 
MOCCET ouiite'sa ecw seco 50 bad area soba ana saice Biron tes ton er eval ag 
It will not be presumed that the jury disregarded instruc- 
tions. Anderson v. Union P. R. C0. oo. ccc cece eee cease 
Where the second count of petition depends on proof of 
first count, withdrawal of second count held not prejudi- 
cial, in view of verdict for defendant on first count. 
Prairie Life Ins. Co. v. Heptonstal] 2... cece eee eer ceeees 
A judgment will not be reversed for harmless errors in 
giving or in refusing instructions or in rulings on evidence. 
Prairie Life Ins. Co. v. Heptonstall .... cc cece cece ee eee 
Findings of court on conflicting evidence sustained. Shu- 
bert v. Western Cereal Co. ..... ....05. dace deve inter eielevesics 
The supreme court will not examine conflicting evidence 
further than to determine its sufficiency. Maurer v. Feather- 
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Where the evidence shows that a judgment is clearly 
wrong, it will be reversed. In re Estate of O'Connor ..... 


The court having power to conform pleadings to proof, a 


judgment based on the evidence will not be reversed be- 
cause amendment was not made. Root v. Douglas County . 


Admission of certain receipts held not prejudicial, when 
payments were proved by other and competent evidence. 
Hays vy. Christiansen ...... a ai bre borat sw aes iG ara “satel wack wvavlevereyale 
Findings on conflicting evidence will not be disturbed. 
Omaha Structural Steel Works v. Minkin ........ edie 
Exclusion of evidence held not prejudicial. In re Estate 
of Stuckey ....... Sis Cesare aes eierantiens dcote se oeesa etsree' WeeA eas 
A party cannot predicate error on the admission of in- 
competent evidence elicited upon his own cross-examina- 
tion, where he makes no objection or motion to strike. 
Blair v. Estate of Willman ....cess.eee- eyecare leita eauspe et oets 


A verdict supported by evidence will not be set aside unless 
wrong. Anderson v. Union P. R. Co. ...... Ser erin te 
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Bail. 


1. A recognizance should be strictly construed. State v. 
Cerscirnello ...cccceacanees Siesaverewiara tena rade fereg Second acu Roatecovens .. 314 


2. A recognizance for appearance of accused can be forfeited 
only at the term at which given, and default must be en- 
tered during such term. State v. Cerscirnello ........... 314 


3. Where an appearance bond is not forfeited during the term, 
the surety is not liable. State v. Cerscirnello ............. 314 


4. Mere entry of default and forfeiture of a recognizance does 
not determine the amount of the penalty. Sullivan v. 
Furnas County ..cccaeeee abigail Wetal-m. 8p" o: Go bsarbbUE. seat a Tonseee wee. 564 


5. In an action on a forfeited recognizance, the court may 
reduce the penalty. Sullivan v. Furnas County ......... 564 


6. The county held not entitled to hold money paid into court 
by surety on a forfeited recognizanec, under mistaken 
belief that amount of penalty was fixed by forfeiture of the 
recognizance. Sullivan v. Furnas County .....eeereee. 564 


7. The principal cannot recover money deposited by a surety 
on a recognizance, before the liability of the surety is 
determined. Sullivan v. Furnas County ..sccccccceceees 564 


Banks and Banking. 


1. An order refusing a bank charter will be sustained where 
there is competent evidence to support it. Jn re Commer- 
Cal State Bank ..rcccccsvcccccvssccceceresseecsesssessne 248 


‘2, The statute governing the state banking board will be 
strictly construed. Jn re Commercial State Bank ....... 248 


38. Where no abuse of discretion is shown, findings of the 
state banking board will not be disturbed. Jn re Commer- 
CIAL State BANK caccacccvecascsesssccccsescesccceasssecs 248 


Boundaries. 


1. Government corners control field notes or courses and 
distances of a subsequent survey. Harris v. Harms ...... 875 


2. Identified government corners are the best evidence of 
location of line. Harris v. Harms ....... € ca biecnr4 One e ae atanwiart 375 


3. Field notes control in absence of the government corner, 
and are prima facie evidence of its location. Harris v. 
Harms wevsccceseuee rected teuslaacscaterd ila alte eh aia teliaerat Narcan avguak wets 375 


4. Evidence held to sustain verdict for plaintiff 1n ejectment. 
Harris V. HOPMs wscsccccccssccsenscceeccvssessccesecses BUD 
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Brokers. 

1. An exclusive agency to sell land does not preclude the 
owner from selling it; and, while a sale by the owner 
revokes the agent’s power, it does not annul the agree- 
ment for compensation. Staats v. Mangelsen ............. 

2. Owner held liable for compensation where broker had pro- 
cured a purchaser before notice of sale by owner. Staats 
v. Mangelsen ..... URE ee eC ee eee ee eee 

3. A broker who acts in the interest of the purchaser is not 
entitled to commission. Hillyer v. Stansbery ............ 

4. A broker who does not effect the sale cannot recover com- 
mission. Hillyer v. Stansberry .....ccecceccccvcncucees ea 

5. Evidence held to show that broker was acting for pur- 
chaser. Hillyer v. Stansbery 2.0... cc cece veneer ance ccsees 

6. A writing listing land with a broker “for sale,” held not 
to authorize the broker to enter into a contract of sale. 
Gould v. Rockwell .....e.se.e.0s aiate SS there o\enacd SHRe suave 

Burglary. 

1. The intent with which a tooi is to be used held to be the 
gist of the charge of possession of burglar’s tools. O'Neill 
VD. Btate ciccscccecceeeee Sse ate (ala abet ove ceta eeu esererecabe aacasie saya e 

2. In a prosecution for possession of burglar’s tools, it is un- 
necessary to charge or prove intent to break into any 
specific building. O'Neill v. State ........ cc ccc ee ee eee 

8. Intent to commit burglary may be proved by circumstan- 


tial evidence. O'Neill v. State ..... cece ecw cc cccer cc cccce 


Carriers. See CoNnsTITUTIONAL Law, 1, 2. 


1. 


be 


A carrier is liable for damage to live stock, except from 
the act of God, the public enemy, the owner’s fault, or the 
natural propensities of the animals. Nye-Schneider-Fow- 
ler Co. v. Chicago & N. W. R. CO. . cece ccc ce ences Baudet 


Receipt of live stock in good condition and delivery in a 
demaged condition makes a prima facie case. Nye-Schnei- 
der-Fowler Co. v. Chicago & N. W. R. Co. ... cece cece ence 


The presumption of liability for damage to live stock 
is rebuttable. Nye-Schneider-Fowler Co. v. Chicago & N. 
Wee BR COs Speier eae steno Ss See OES Spe ae Se aiere Se ad ae 


! 
An initial carrier constracting to deliver stock beyond 
its own line becomes liable for default of connecting car- 
riers Wye-Schneider-Fowler Co. v. Chicago & N. W. R. Co. 
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Testimony as to speed of a street car held to be conclusions. 


5. 

Baldwin v. Omaha & C. B. Street R. Co. ........ cece eae 

6. Evidence held to show negligence of defendant. Baldwin 
». Omaha & C. B. Street R. CO. ..ccccccacccvecccecccccece 

Charities. 

1. District courts have jurisdiction in equity to supervise 
administration of charitable trusts. Matteson v. Creighton 
University ...... 0. Bacal g diaye wisuondoiel avai e es 5 bw tela tg 6 e.Rteveene oes 

2. Equity may permit alienation of trust property to carry 

_ out the donor’s intent, though not authorized by the trust 
instrument. Matteson v. Creighton University .......... 

3. Equity may permit a sale of realty charged with a chari- 
table trust and investment of the proceeds. Matteson v. 
Creighton University oo. cc ccc cece ccc cece cece eee tanns 

4. Equity’s supervisory power of administration follows trust 


property legally changed in form. Matteson v. Creighton 
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Chattel Mortgages. 


1. 


A chattel mortgage merely creates a lien. Appel Mercan- 
tile Co. v. Kirtland 2... ccc ccc ccc cc eect e eee wee eeteeaes 
Where a mortgagee wrongfully takes possession of morgag- 
ed chattels, the mortgagor may sue for the value of same 
at any time within four years. Schreiner v. Shanahan .. 
A mortgagor is not bound by written consent to sell mort- 
gaged property induced by intoxicants furnished by mort- 
gagee. Schreiner v. Shanahan ............200-- Semis ecateners 


Constitutional Law. See Criminat Law, 9. ScHoo~s anp ScHoorn 


Districts, 1. TELEGRAPHS AND TELEPHONES, 4. 


Sec. 6058, Rev. St. 1913, held not unconstitutional, in that 
it fails to provide reimbursement to the initial carrier 
for liability for default of connecting carrier. Nye-Schnei- 
der-Fowler Co. v.. Chicago &€ N. W. R. Co. .... cece ee cece 
Sec. 6063, Rev. St. 1913, providing for attorney’s fees, held 
to be in the nature of costs, and not unconstitutional. 
Nye-Schneider-Fowler Co. v. Chicago & N. W. R. Co. ...... 
The Torrens act held not to impose judicial duties on the 
the register of deeds. Drake v. Frazer ......... is Raye sehoe 
Denial of affirmative relief to defendants under the Tor- 


“ reng act would not render the act unconstitutional. Drake 
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Constitutional Law—Concluded. 


5. The Torrens act is not unconstitutional as conferring ad- 
ditional duties om the register of deeds. Drake v. Frazer 

6. The constructive notice provided by the Torrens act con- 
stitutes due process of law. Drake v. Frazer ........+4.. 

7. District courts have equity jurisdiction which may be ex- 
ercised without legislative enactment. Matteson v. Creigh- 
TOM UNiversity oo cccccccccccccccesccccveccecues wise arate 

8. The constitutional provision for filling vacancies in the su- 
preme court held not self-executing. State v. Minor .... 

9. In interpretation of a statute, questions of policy are not 
for the court. Ray v. School District ..........eee en aee 

10. Constitutionality of consolidated school act reaffirmed. 
Malin v. Housel ciscccccccccccsccvecavcace Ses ieie as4.8 elecece 

Contempt. 

1. Failure to use the word ‘“‘wilful” in information held 
not fatal. Kammer vy. State ....... ccc ccc eee eae Shwreace 

2. Failure to answer in contempt proceedings held a confession 
of guilt. Kammer v. State wei cce ccc cece cece cree eens 

3. Commitment of person found guilty of contempt may be 
ordered in his absence. Kammer y. Staté .....s.cceeeee 

Contract. 

1. Evidence held to show novation of contract by substitution 
of contractor for vendee of material. Thomas v. George . 

2. Novation .requires extinguishment of an existing liability, 
and substitution of a new one. Thomas v. George .... 

3. Original debtor has burden of showing release and nova- 
* tion when he asserts it as a defense. Thomas v. George 
4. An informal agreement complete in its terms held a valid 
contract. Reynolds €& Maginn v. Omaha General Iron 
WOT TCS esi dosite rahe oe cea laua: g ahah uate Spat hele aye eeven arel enapeté dca Sighs, doahare cs. ate 

5. Construction placed on contract to repurchase stock by the 
parties will be followed by the court. Griffin v. Bankers 
Realty Investment CO. 1... ccc ccc c ete reece ere tenn e eens 

6. Provision in warranty against defects of automobile held 
not to deprive the courts of the right to pass upon the de- 
fects. Mills v. Maxwell Motor Sales Corporation ...... 

7. Contract held joint, requiring reversal for nonjoinder of 


defendants. Wolfenbarger Vv. Britt ..cccccceccccsececes 
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Corporations. 


1. 


Costs. 


Courts. 


. 


Transfer or corporate property held fraudulent. Creigh- 
ton Gas, Electric Light & Power Co. v. Jamison ....... : 
Creditors of an insolvent corporation cannot sue part of 
the stockholders unless they show that the others are non- 
residents or cannot be reached by process. Gedney Co. vw. 
Sanford ..... pre adele ate pahrbie eye pbcaeaee Diets SeaG hd bei eee oS eas 
A contract for sale and Seouicuate of stock held indivisible. 
Griffin v. Bankers Realty Investment Co. ...... eee 
A contract for saie and repurchase of stock held to be a 
single contract. Griffin v. Bankers Realty Investment Co. 
A corporation cannot make the defense or ultra vires to 
retain the fruits of an unauthorized contract. Griffin v. 
Bankers Realty Investment Co. ....0..0.eec0e Sed ara eeers 
A contract for sale and repurchase of stock held not ultra 
vires. Griffin v. Bankers Realty Investment Co. ........ 
To compel a corporation to repurchase stock sold under an 
agreement to repurchase, the buyer must fulfil the con- 
ditions necessary for redelivery. Griffin v. Bankers Realty 
Investment CO. cores cce secs cccenceens afew 8. ars Wishicahed end deate She 
A stock subscription induced by misrepresentations may be 
rescinded. Griffin v. Bankers Realty Investment Co. .... 
Where corporate stock is sold under an agreement that 
the buyer may rescind if the property is not as represented, 
his decision to rescind must rest on reasonable grounds. 
Prime Vv. Squier coc cccccccccccccveveverccccesesetavevenes 
Instructions as to purchaser’s right to rescind held incon- 
sistent. Prime v. Squier w.ccccccscacccceccesessecresecs 


A statutory attorney’s fee should be based on value of 
service, but should not bear an unfair proportion to the 
amount of recovery. Nye-Schneider-Fowler Co. v. Chicago 
EON. OW. Re GOp. 5 bv vena tinesda segs tis Wesals Gheanets toale, dries 
Taxation of costs by clerk of district court is a ministerial 
acti Barkley vs. POOL. oi esc c eee ne 0 es Oe Ahearn ne oe 
Costs may be taxed after the term. Barkley v. Pool .... 
A motion to tax adjudicated costs may be acted upon at a 
subsequent term. Barkley v. POOL ....cccecseresoecsees 


An order of the federal court dismissing a cause, but with 
leave to file an amended petition, wil] not be held finai by 
a state court. Stewart v. Wabash R. Co. wcrccceceseces 
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Criminal Law. See Burorary, Homicipe, InpIcrMenT aND INFOR- 


10. 


11. 


13. 


(14. 


15. 


16. 


MATION, INToxICcATING Liquors, 1-3. Larceny, Prrsury, 
Rare. Rerigious MEETINGS. WITNESSES, 5. 


In a prosecution for murder, admission in evidence of 
bloody garments and photographs held proper. Blazka ». 
BOO 2 ike Ac ash easied Ha hoe eer Sevathyad a auth chess eee win acanets as 
Responsibilty for crime is the capacity to understand the 
nature of the act, and ability to distinguish between right 
and wrong. Philbrick v. State ........... seis Beh ateapeng sree 
Sanity is a question for the jury. Philbrick v. State .... 
Verdict on defense of insanity will not be disturbed unless 
unsupported by evidence. Philbrick v. State .........+.. 
Putting accused on trial after discharge of jury for inability 
to agree, held not putting him twice in jeopardy. Sutter 
0; BUAle? Sis baa vacteeiewaices 459 esa SG esate Sa wineead beaks 
Where there is no probability of an agreement, the court 
may discharge the jury and remand accused for further 
trial. Sutter v. State 20... ccc ccc ecw ewe cece ene e eens 
Journal entries held a compliance with the statute, requir- 
ing that the reasons for discharge of jury be entered upon 
the journal. Sutter vy. State ..... cece eee wc neeee ie aavetacs 
The order of proof in a prosecution for adultery rests in 
the discretion of the trial court. Wiley v. State ........ 
Ch. 160, Laws 1919, relating to theft of automobiles, held 
constitutional. Birdhead v. State ......... see eeeeee eves 
An instruction defining reasonable doubt held not errone- 
ous. MelIntosh v. State oo... ccc cee cece ccc een cece ee eee 
An instruction held not prejudicially erroneous, when con- 
strued in connection with the other instructions. McIn- 
EOSTE H. BUO ES is oid i'n seed eigses HEE ae ees Sw es cee 


Admissions of accused held voluntary. McIntosh v. State 


Testimony of witness at a former trial may be given by the 
official reporter, though he has no present recollection of 
the testimony independently of his notes. Brunke v. State 


The court may, in its discretion, permit witnesses’ names 
to be indorsed on the information during trial. Brunke 
BD. ISEGEE ocd. so ch Ree cS RAD est SEH aT are Sars Meee ak 
Evidence admissible to show witness was beyond jurisdic. 
tion of court. Brunke v. State ....... cece cee ces 
In a felony case, arraignment of accused cannot be waived. 
Popel v. State .occcccccc ccc ccceenes Satendataraverlavevaretavers Se aoe 
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Crimina] Law—Continued. 


17, 


18. 


19. 


20. 


22. 


23. 


24. 


26. 


27. 


28. 


29, 


30. 


A physician in general practice who has had experience 
in insanity cases may testify as an expert. Braunie v. 


BEDE a tet ieee bie -eleiese Visine Siesta aeagpiee sowed sete na ae tere! “ODD 
The facts that a juror went to sleep is not ground for new 
trial. Braunie v. State ........ boise db alieee ‘Beae habia rer cores B55 


Where the undisputed facts point to murder, and no miti- 
gating circumstances are shown, the court need not in- 
struct on manslaughter. Braunie v. State ...... i skocwtsi ates 855 
An instruction on malice which did not include justifica- 
tion held not erroneous, where there was no evidence of 
justification. Braunie v. State ......... sage a (ereieree bs weeee 355 
An instruction, declaring that defendant is convicted of 
murder in the first degree, is a judicia] determination of 
the degree of the crime, though the instruction erroneously 
stated that the degree of the crime had been determined 
by the plea of guilty. Cole v. State ........000- Siegel aie 371 


Where a plea of guilty is entered in a homicide case, and 
the court takes testimony, it fs presumed that the evi- 
dence is taken to determine the degree of the crime and 
the punishment. Cole v. State ....ccececerecesuccccacee SUL 


The court’s determination of the degree of the crime under 
plea of guilty is not subject to collaterial attack, though 
the court gives erroneous reasons for his conclusion. 
Cole v. State .cccrcsccercsercece Sin Bid stone Phe iwi eles tee otne- BIL 


Refusal of a jury trial on a plea in bar to original informa- 
tion held not error, where the plea was not urged against 
an amended information. Tramp v. State .........+.... 386 


A sentence of 60 days’ imprisonment on the third convic- 
tion of bootlegging held not excessive. Tramp v, State .. 386 


Exhibits must be properly identified as part of the tran- 
script, to be considered on appeal. Cottrell v. State .... 392 


Articles introduced in evidence in a murder case are in 
custody of the court, and should not be withdrawn without 
leave of court. Cottrell v. StOte .... cece eceeeesereeeee 392 
Voluntary statements against interest made at time of 
commission of crime are admissible. Witty v. State .... 411 
Instruction that admissions should be received with great 
caution held properly refused. Witty v. State .......... 411 
An ex parte record held inadmissible in a prosecution for 
contributing to the delinquency of an infant. Longsine v. 
BLA enc nk one tOeeaice esos rr ice rn eee 428 
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. Criminal Law—Concluded. 


31. 


32. 


33. 


35. 


36. 


37. 


38. 


Where accused has introduced evidence of good character, 
it is reversible error to refuse an instruction thereon. 
McDougal v. State wo... ccc ccc cc cece cae ceee Siva eee suena s 
Error must affirmatively appear on the face of the record. 
Hutter v. State ......... <4. his Los belo con (ar Glan tela rowel on a die. one Ailsa ens 


Indorsement of name of witness on information during trial 
held not prejudicial. Hutter v. State ..............44.. 
A conviction may rest upon the uncorroborated evidence 
of an accomplice, in connection with other evidence. Hut- 
COP AF. BUGLE a5 fo saneeSd we siete a alee ineptlice oyu leere ae eels a aaa Binaye Seeye 
The district court may grant a parole, and, for a viola- 
tion thereof, revoke it and impose sentence. Sellers v. 
SOLE. ies ie as Sisk weds oa tie oot dase Wie eB eae e ena Bene bare 
Proceeding by motion to vacate a parole sustained; but 
correct practice requires a verified information. Sellers 
DO, Btate .cciccevwcviseccces bE ele Oe BEAN Olde Oarete evefeueue 
Evidence that defendant will not refrain from future crim- 
inal acts will sustain revocation of a parole. Sellers v. 
EGCG. ei Eee sve ie a exeieiaie sMeloeiel a6 4USiRa lee No ough eee Swi! Ob ea oke 
Since the amendment of 1915, persons held to the dis- 
trict court must be bound over to appear at “the first day 
of the next jury term.” Harrison v. Cheney .....ccceceee 


Damages. See VeNDorR AND PurcHaser, 4, 5. 


1. 


$28,800 for personal injuries to a locomotive engineer held 
excessive. Fitzpatrick v. Hines .....c00c cers aceccencces 
The measure of damages for breach of contract to lend mon- 
ey is usually the increased interest paid. Shurtleff v. Oc- 
cidental Building & Loan ASSN. oo. cco cece eee eee enee 
Special damages for breach of contract to lend money is 
recoverable, if within contemplation of the parties. Shurt- 
lef v. Occidental Building & Loan Ass'n. .......-........ 
Increased cost of constructing a building is recoverable on 
breach of contract to lend money for its construction, if 
within contemplation of the parties. Shurtleff v. Occiden- 
tal Building & Loan ASS'n. 2... ccc cree e eee n cece thane 
Damages for loss of rents on breach of contract to lend 
money for construction of a building held too remote. 
Shurtleff v. Occidental Building & Loan Ass'n. ............ 
Attorney’s fees and costs are not recoverable in an action 
for breach of contract to lend money. Shurtleff v. Occiden- 
tal Building d Loan Ass'n. .....seeeveee a alge; aahsordtens ecles 
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Damages—Concluded. 
7. Damages of $26,500 for partial loss of sexual power held 
excessive. Stewart v. Wabash R. C0. .. ccc ce cece cece aces 812 
Deeds. 
1. A deed takes effect from time of delivery. Brooks v. Brooks 235 
2. Possession of a deed by the grantee is prima facie evi- 
dence of delivery. Brooks v. Brooks ..... a8 wiaile 8 8 Soe eee ew 235 
3. Delivery may be presumed from circumstances showing in- 
tent to deliver. Brooks v. Brooks 2. ccc. cece cccc cee eees 235 
4, Placing a deed in grantee’s possession raises a presump- 
tion of delivery. Brooks v. Brooks .....cccccceeces eevee 235 
5. In construction of conveyances, courts will carry into ef- 
fect the intent of the parties. Carr v. Miller ............ 623 
6. By statute a conveyance passes all the grantor’s interest 
unless a contrary intent is inferable from its terms. Carr 
Me MAMET ucas6 Sieect aerate eeie diene aived ernie eeaee ca bial isis ei aiacaers 623 
7. The phrase in a deed, “for terminal and railway purposes 
and uses,” held not to limit the estate conveyed, or to 
cause a reversion in case the land is devoted to.a different 
use. Carr y. Miller ..... cece cece eee none bis eieteeie wate seve 623 
8. A conveyance for terminal and railway purposes held to 
convey a fee. Carr v. Miller... cc ccc ccc cece eee nc enes 623 
9. Deed from mother to child held induced by fraud. Chase 
Ws LAVEUM Es sacs sje eiecsiarek CBS Eee wlarta dS a Be Siw Oe eae 796 
10. The presumption is against the validity of a deed whereby 
a parent gives all her estate to one child. Chase v. Lavelle 796 
11. Evidence held to warrant cancelation of a deed from par- 
ent to child. Chase v. Lavelle ...cccccccescececccccccecs 196 
Depositions. 


Where exhibits were attached to a deposition without ob- 
jection, it will be presumed that no objection was made. 


National Surety Co. v. LOVE .occescccccccevcrceccevess S55 


Blections. See MANDAMUS, 1. 


1. 


Where two candidates are regularly nominated to fill a va- 
cancy in the supreme court, and another vacancy occurs 
two days before the primary, the persons so nominated are 
candidates for the first vacancy only. State v. Minor .... 228 
The legislature having made no provision for nomination 
of candidates to fill vacancies in the supreme court occur- 
ring within 30 days of a primary election, the courts can- 
not supply such defect. State v. Minor ..... pee eeeeeese 298 
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Estoppel. 


1. 


Where one induces another to believe in the existence of 
a state of facts, he is estopped to aver the contrary. Mer- 
chants-Mechanics First Nat. Bank v. Cavers Elevator Co. 


A grantor cannot question the grantee’s capacity to take. 
CATT Vs MULE ans secant ade ere ne alain oa eye ever Ties Bis SOW ak Wot Se 


Estoppel in pais is applicable to municipal corporations. 
State v0. MCTrauy: cove saciid cee e OPN sete ee ee ees 


The doctrine of equitab!e estoppel will be applied where 
a railroad company has made permanent and expensive 
improvements under authority from a city. State v. Me- 
Ilravy ...... Rsdedelre Sb bd ace a alaiere alors S olale Sea Bieiele tb Siiwetesios 


Evidence. See ApPeaL AND ERror, 13-21. Carnizrs, 2, 3, 5, 6. Crim- 


1. 


INAL Law. DEPOSITIONS. WITNESSES. 


In an action upon a written contract executed by an agent 
on behalf of his principal, where the defense was that the 
agent exceeded his authority, evidence that the agent 
informed the other party of his lack of authority held 
admissible. Omaha Alfalfa Milling Co. v. Pinkham ...... 


Authentication of a judicial record of a sister state re- 
quires certificate of presiding judge. National Surety Co. 
We LOVE sil scele in Segui BONS Sabian by Sch cord ese Wie Sodhonarers aL oee, wo S WS 


Witnesses who testify alone from comparison of signatures 
are entitled to less credence than are experts. In re Estate 
Of OO OMNOR hace Sica edie eek P ia ab Re ES Dio RG Vale a Or ES 


Comparisons of signatures by handwriting experts merit 
consideration on the issue of forgery in a civil action. 
In re Estate of O'COnNOT 0... ccc cece ccc en cence eee eeenes 


- Value of testimony of handwriting expert depends largely 


on the reasons for his opinion. In re Estate of O’Connor 


A record kept by a clerk from data collected by other em- 
ployees is a book of original entry. Nye-Schneider-Fowler 
Co. v. Chicago & N. W. BR. CO. coc ccc ccc ccc ce cee e eee 


In a personal injury action, a verdict for plaintiff based on 
evidence which is disproved by physical facts will be re- 
versed. Oliver v. Union P. R. CO. oo ccc cece ccc ec ac ecace 
Affirmative evidence that a gong was sounded held not 
overcome by negative evidence. Oliver v. Union P. R. Co. 
Conclusion of witness as to who was in possession of land 
during statutory period is improper evidence. Carnahan 
v. Cummings .....+. Larraemes Scncnstehe eee i Pialigte Sidveiy adselerevec.c 


321 


623 


651 


651 


20 


38 


88 


151 


243 


243 


337 


105 NEB. ] INDEX. 
Evidence—Concluded. 
10. Where a stock subscription was induced by an agent’s mis- 


11, 


13. 


14. 


15. 


16. 


17, 


18. 


19. 


20. 


21. 


representations, evidence is admissible to show the in- 
ducement. Griffin v. Bankers Realty Investment Oo...... 
Evidence of an estoppel based on oral modification of a 
proker’s contract held erroneously excluded. Hecht v. 


In an action for death, admission of defendant’s testi- 
mony on the coroner’s inquest held not error. Smoke v. 
Carter ..scceeeee re re ee er eae Byatiarehentlayieds 
Refusal to allow cross-examination of an expert as to the 
genuineness of signatures of another person held not error. 
Schreiner v. Shanahan ...... spb aty Scot pthansecten tes ee suescecee . 
Courts will not take judicial notice that test of vitality 
of seed was practicable, customary, or contemplated. Cor- 


ry Vv. Waldron Seed CO. oo. ccc ce ccc ener tec e ete n nee e eens . 
A fact may be etablished by inference from other facts 
proved. Weber v. Thompson-Belden & Co. ....-..0..0.25 


In condemnation, evidence of price paid by state for lots 
purchased held not competent on question of value of ad- 
jacent lots. State v. Wright ...... 0. ccc ee ccc eee cee nees 
Recital of consideration in deed held incompetent as evi- 
dence of price paid. State v. Wright ............6.0.05. 
Parol evidence held inadmissible to vary terms of writing. 
Smtth: vi BOUey cee scree clans ta Mae le OES 8d, Sa peewee 
Though a written contract is incomplete, extrinsic evi- 
dence held inadmissible to show an inconsistent supple- 


Mental provision. Smith v. Bailey ..ccscerccrcccccnceees 
Declarations against interest cannot ordinarily be an- 
nulled by counter declarations. Davis v. Murphy ........ 


Where no objection was made to authentication of judicial 
records of a sister state, it will be presumed that objec- 
tion was waived. National Surety Co. v. LOve ......46.. 


Executors and Administrators. 


¥. 


Essential averments of petition for administration stated. 
In re Estate Of Pollard oo. ccc ccc cece een ene een eens 
It is not essential that petitioner for administration have 
a beneficial interest. In re Estate of Pollard ............ 
Statutory preference should be followed in appointment of 
an administrator. In re Estate of Pollard .......... qseyere 


4. Applicant for administration must show fitness to discharge 


the trust. In re Estate of Pollard ...cccscceccvesencaeee 
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Executors and Administration—Concluded. 


5. Where heirs file objections to a claim, the executor may 
withdraw objections filed by himself. Blair v. Estate of 
Willman ........ PERLE E HETERO TRE OA OO Ke Ree 


Extradition. 


t 


1. The state in which accused is arrested has exclusive juris- 
diction until its demands are satisfied. State y. Eberstein 


2. The governor of an asylum state may waive jurisdiction of 
accused and honor the requisition of a demanding state. 
SUC a a ORT od 21 2 | a a 


8. The governor’s warrant for surrender of a fugitive may 
be revoked before the prisoner is taken from the state. 
State v. Eberst€in ...ccseeceess Scde Ste eee 4 ee eae en dk 


Fraud. 


1. The materiality of deception by a purchaser having secret 
knowledge of mineral deposits depends on its effect on 
the vendor’s mind. Long v. Kraus€ ........0ccvececeee 


2. Deception by a purchaser having secret knowledge of min- 
eral deposits held actionable. Long v. Krause .......... 


Fraudulent Conveyances. 


A chattel mortgage given in good faith on merchandise is 
not within the inhibition of the Bulk Sales Law. Appel 
Mercantile Co. v. Kirtland oc cccccv ccc cccccsccnrece ee be 


Gaming. 


Grain deals held to be gaming contracts, preventing re- 
covery of money advances. Hall v. Davis ..........6... 


Gifts. 
1. Postponement of enjoyment of gift until death of donor 
does not render the gift invalid. Dinslage v. Stratman .. 


2. Stipulation postponing enjoyment of gift until donor’s 
death is not a condition. Dinslage v. Stratman .......... 


3. Evidence held to show a gift inter vivos of the chose in 
suit. Dinslage v. Stratman .......cc.+..00. bysiecbstei Seo & aoa toe 


4. Direction to debtor to pay a debt to a donee is a suffi- 
cient delivery of the chose as a gift. Dinslage v. Stratman 
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Guardian and Ward. 


1. Approval by county court, without notice, of guardian’s 
application to invest funds is not conclusive upon the ward. 
Seward v. Danaher .... ccc ccc cece cece ec ec se cect eecaecees 

2. Guardian’s liability for interest stated. Seward v. Danaher 

3. Evidence held insufficient to show ground for removal of 
guardian. Seward v. Danaher ....... cc cece cere ees Warnes 

Habeas Corpus. 

1. An officer made respondent in habeas corpus may appeal 
from an order discharging a prisoner. Gillard v. Clark .. 

2. Habeas corpus must be brought in the county where the 
prisoner is confined. Gillard v. Clark ............. waeek 

3. Voluntary submission to jurisdiction of district court of 
another county sustained. Gillard v. Clark .......... sSdsass 

4. Application for writ by one convicted of a felony without 
a jury trial, held to state facts warranting issuance of the 
Writ. Gillard. -v. ClQrK cc cc icccc cece ceecovawceecineeveses 

5. Child awarded to custody of aunt; it being for the child’s 
best interest. Lemke v. Guthmann ...ccccccccccccececs 

6. A conflict in evidence as to presence of accused in de- 
manding state at time of offense does not require his dis- 
charge on habeas corpus. State v. Hberstein .......+..5+ 

7%. The technical sufficiency of the indictment will not be 
inquired into on habeas corpus. State v. Eberstein ...... 

8. The filing of a complaint in the demanding state is prima 
facie evidence that he was there charged with a crime. 
State v. Eberstein ..ccsccccccerccsons eo ese esis aie ively grates ore 

Highways. 

1. One claiming damages from location of a public road 
waives all irregularities in the proceedings. Witherwaxr 
DM. HOlt County ..cccccccccrcrvcccccscsesavesctessssveces 

2. County paving contract held invalid for failing to state 


time of performance. Root v. Douglas County .......... 


Homicide. See CriminaL Law, 19, 20. 


1. 


An information for murder should be construed as a whole 
giving language its usual meaning. Blazka v. State ...... 
The word “so” in an information held equivalent to “by 
reason of.” Blazka v. State ....... sates a travaaeee aie atone 
An information which with reasonable certainty charges 
the elements of murder is sufficient. Blazka v. State .... 
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Homicide—Ooncluded. 


4. 


10. 


Information held to charge the crime of murder. Blazka 
v. State ..ccccersaeee oo bfevtie elds st anus Gos we kOe erslioene sien ese ele ee 


Evidence held to sustain verdict. Blazka v. State ........ 
Evidence held to sustain verdict of guilty of murder in 
second degree. Sutter v. State ......ccccevecceccccaees 
Evidence held to sustain conviction for murder in the first 
degree. Jackson v. State ... cc ccc cece cece ccc cc ctenceccuce 
Instruction held not to direct jury to infer malice from 
the fact of the killing. Braunie v. State ...........00455 
Evidence held to sustain conviction of murder in the first 
degree. Braunie v. State ... cc ccc cee c eee cee een n eens 
Evidence held to sustain conviction of murder in first 
degree. Cottrell v. State ... cc cc ccc ccc n cece enc en eee eenes 


Husband and Wife. See Mecuanics’ Liens, 3. 


1. 


A husband may act as his wife’s agent in contracting for 
materials for construction of a house on her property. 
THOMAS: B.- GOT DE evica 620 Siscese 3 60 Gas iole eres igre eid yikes Guana 


The presence of the wife raises no presumption that a 
tort committed by her husband was committed by him, as 
her agent, even though with reference to her separate 
estate. Carnahan v. CUMMINGS «occ cccccerccvenesuveres 
In an action for alienation of affections, failure to in- 
struct that parental advice is a defense is not error, when 
not pleaded nor proved. Ruhs v. Ruhs .....-...0.-20.00, 


Evidence in action for alienation of affections held to 
sustain verdict. Runs v. RUNS ...cccccccecccvcncees Dat diene 


Indictment and Information. See Homicipe, 1-4. 


1. 


An information which describes the crime in the lan- 
guage of the statute is sufficient. Philbrick v. State ...... 
An information for stealing cattle in the language of the 
statute is sufficient. McIntosh v. State ...........0.005 
Where a demurrer to a plea in bar to an information is 
overruled, an amended information may be filed. Tramp 
U. BEQE cea seb ae ee eee ec bigi de. SiasEsbveigia Shots ere wie eruevene. 
It is improper to join a misdemeanor count with one for 
felony, where the lesser offense is not included within the 
greater. Longsine v. State .......... ieresaiueueiad fakes wietaleicyevisene 
Information held insufficient to charge the crime of con- 
tributing to the delinquency of an infant. Longsine v. 
BUGte: ie kicleredcned Cb e eaiee ok weds Weare sdhsvetssaore 20koue aie iataleere 
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Infants. See INDICTMENT AND INFORMATION, 5. JUDGMENT, 4-6. 


A child is ‘neglected’? under the statute forfeiting the 
right of the parent’s custody, when the parent is immoral 
and the child’s surroundings are immoral. Stanley v. 
SEG C oe sb ict wie Ri kas ba Sa ea ere dca OEE, i iilec everett 260 


Insurance. 


1. A by-law of a fraternal society enacted after issuance of 
beneficial certificate must be reasonable. Garrison v. 
Modern Woodmen of AMETICAa 2... cece ccc c seer eeenes wees 2D 


2. A subsequently adopted by-law of a fraternal society as to 
presumption of death from absence held unreasonable. Gar- 
rison v. Modern Woodmen of AMEricd ..... cece eee ecees 25 


8. Beneficial society estopped from questioning proof of loss. 
_ Garrison v. Modern Woodmen of AmMeTiCad .....ccceeceaee 25 


4. <A by-law requiring 30 days’ notice of change of occupation 
held valid. Sawyer v. Sovereign Camp, W. 0. W. .....0-065 395 


5. A by-law requiring increased assessments for increased haz- 
ards held enforceable, though enacted subsequently to is- 
suance of beneficial certificate. Sawyer v. Sovereign Camp, 

Wi 5 Oe Wace st cacace ds ahtie sls BUG; cai 9 ain 6 at a wactitond fa Rea ce bJesceaveies aie 89D, 


6. A member of a fraternal asociation held bound to inform 
himself in regard to new by-laws. Sawyer v. Sovereign 
Camp, W. 0. Wy vicccveeceeccneeeee ab Sree tad oe aaa aes 395 


7. A member of a beneficial association held bound by subse- 
quently enacted by-laws increasing assessments. Sawyer 
v. Sovereign Camp, W. O. W. .cccccccccccs cece neecesucens 395 


8. Reasonableness is the test of a subsequently enacted by- 
law. Sawyer v. Sovereign Camp, W. 0. W. ....cseeseeee 395 


9. A member of a beneficial association is bound to contrib- 
ute his share of insurance of all members.. Sawyer v. 
Sovereign Camp, W. O. W. ..cccccccvccceeevecseeecsecnes 395 


10. A member of a beneficial association is bound by its legal 
enactments. Sawyer v. Sovereign Camp, W. 0. W. ...... 395 


11. Forfeiture of insurance is a reasonable penalty for en- 
forcement of contributions to a fraternal insurance fund. 
Sawyer v. Sovereign Camp, W. 0. W. ... cece cc cer eee ease 395 


12. Waiver of forfeiture from insured’s failure to pay increas- 
ed dues required by change of occupation, held not estab- 
lished by insurer’s retention of unearned dues without 
knowledge of the facts. Sawyer v. Sovereign Camp, W. 0. 
Wee Hac Basel acon eadcek eileen dish da wi abel ole seca’ @i6l o.ded oh glia ayer Siesy ae eave 395 


892 
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Insurance—Concluded. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


Foreman of a switching crew held to be a switchman with- 
in the meaning of a beneficial certificate. Sawyer v. Sov- 
ereign Camp, W. O. W. ..-ccccccccccceccceeecetereneeres 
A fraternal association is liable to a member for libel 
published by its officers acting within the scope of their 
authority. Peterson v. Cleaver .... 0... cece eee eee eee 
A member of a beneficial association must exhaust his 
remedies within the society before resorting to the courts. 
Pixley V. CLCQVEr . 6. c eee cece ence eee e tne ntenes 
Postponement of meeting of supreme lodge of a beneficial 
association, held not to destroy a member’s remedy by ap- 
peal to that body, nor to justify a resort to equity. Piz- 
LEYS Os Cleaver see eke iced dee ee REN, Saab e eR 
Provision for forfeiture of policy and premiums paid, for 
nonpayment of a premium, held legal and enforceable. 
Dressler v. Commonwealth Life Ins. Co. 0.0.0.0. cece eae 
Failure to pay premiums held to work a forfeiture of 
policy. Dressler v. Commonwealth Life Ins. Co. ......... 
Notice of forfeiture of policy held not necessary. Dressler 
v. Commonwealth Life Ins. CO. ... cece cee cece eee eneeee 
Misrepresentation of age of automobile held not ground 
for avoidance of insurance thereon. Traynor v. Atto- 
mobile Mutual Ins. Co. .... ccc cc cnc cece ee ee enee 
Misstatement in application for insurance of the year in 
which an automobile was built held not deceit within the 
statute, in view of other facts stated. Traynor v. Auto- 


mobile Mutual Ins. Co. oo. cece cece cence ee eeae saeslehbeerae 


Intoxicating Liquors. 


1. 


Possession of medicinal compounds enumerated in sec. 27, 
ch. 187, Laws 1917, is not prohibited unless manufactured, 
bought, sold, or dealt in for use as a beverage. Schemmer 
wv. State ...... obs eh Wed hte dia Nag bxkielw iia aierorpingaraty muera anne Beda cats 


Whether an alcholic preparation is unfit for use as a 
peverage is a question of fact. Schemmer v. State ...... 
Preparations enumerated in sec. 27, ch. 187, Laws 1917, 
which can be used as a beverage are within the prohibi- 
tory act. Schemmer v. State .......... cece cece eens 
Sec. 3859, Rev. St. 1918, creates a liability against a li- 
censed vender that did not exist at common law. Kraus v. 
BCT OCD OH oc. cie ue 6 05:0 Sia eG dcase edie 4 oa Suis arwee eC OMapm Wi Rae Seevess 
A saloon-keeper and his sureties are liable for injuries by 
an intoxicated person. Kraus v. Schroeder ...ccccccoeses. 
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Judges. 


When a vacancy occurs in the supreme court after the time 
for nominating candidates for the general election has 
expired, the govenor’s appointee holds until the succeed- 
ing general election. Sfate v. Minor ....cccccecsoesrecss 


Judgment. 


1. Provisions of U. S. Constitution that full faith and credit 
shall be given to the judgment of a sister state has no 
application to judgment against a nonresident joint obli- 
gor without notice. National Surety Co. v. Love ......... 


2. A judgment against an indemnitee is not conclusive of lia- 
bility of nonresident indemnitor without notice of the ac- 
tion. National Surety Co. v. LOve 1.1... eee eee 


8. Evidence held to sustain judgment of dismissal of action 
against indemnitor. National Surety Co. v. Love ....... 
4. A Judgment against ansinfant may be opened after major- 
ity only on grounds existing at time of rendition of the 
judgment. Foerster v. Helming ........ cece ccc cct ce eaes 


5. An infant may appeal from a judgment by his guardian 
ad litem. Foerster v. Helming ......... abidataudionaig ucteeto where 
6. Where an infant is represented by a guardian ad litem 
on appeal, the judgment is conclusive as to errors. Foer- 
SEC 92 TROVINANG oso hia ie eae Nie 60k PSA AE BOE CE Uewr tele boas 


7, Issues determined by judgment cannot be relitigated in a 
subsequent action between the same parties. Stocker v. 
Nemaha Valley Drainage District ....... ccc ce cee eee 


8. The constitutionality of a statute having been sustained, 

the ‘question is stare decisis. Malin v. Housel .......... 

9. A judgment against an indemnitee is not conclusive upon 

an indemnitor without notice. National Surety Co. v. Love 

10. A judgment against an indemnitee is only prima facie evi- 
dence of liability of an indemnitor without notice. Wation- 

al Surety Co. v. LOVE ... cece ccc cece eect ce eee 

11. Indemnuitor held concluded by a judgment against his in- 
demnitee. National Surety Co. v. LOVE ......ccee ec ce eens 


Jury. See CriamnaL Law, 6, 18. 


A person charged with contributing to the delinquency of a 
child is entitled to a jury trial. Swanson v.‘State ...... 


Justice of the Peace. 


Negligent failure of justice to prepare a transcript in time 
will not bar right to appeal. Kates v. Spencer '........... 
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228 


38 


38 


38 
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531 


531 
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761 
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Larcency. : 
1. Removal of property with intent to steal is a sufficient 
asportation. McIntosh v. State ...... ccc cece cere tenes 328 
2. Where one, with felonious intent, shoots a steer, drags 
the carcass from the spot where killed, and for fear of 
detection flees, he is guilty of larceny of the steer. McIn- 
COSMO: (Bete a. sisi Sek naia dea Roa sae aes es SG sescas 328 
3. Intent to convert property to the taker’s use is not an 
essential element of larceny. McIntosh v. State ..... +-. 328 
Libel. 
1. The author of a libelous article published at his instance 
is liable with the publisher. Peterson v. Cleaver ........ 438 
2. Instruction as to truth and motive, and as to privilege of 
publication, held proper: Peterson v. Cleaver .......... 438 
8. Evidence held sufficient to submit question of express malice 
to the jury. Peterson v. Cledver .....c0eccecccsseenies 438 
4. A publication by a chief officer of a fraternal association 
to members is privileged, unless express malice is shown, 
Peterson v. Cl€CQVEr .... ccc ce ec ec cece ce eeseeeees cece eee 438 
Limitation of Actions. See ADVERSE PossEssION. TAXATION, 2, 
1. The statute runs only from time of discovery of fraud. 
Brooks v. Brooks ......... $e selbiis aor ca, Sats Sand atte edt 235 
2. Voluntary part payment tolls the statute, .and, if debt is 
barred, revives it. Blair v. Estate of Willman .......... 135 
3. Payment to employ held to be part payment on a con- 
tinuing contract. Blair v. Estate of Willman ........... 135 


Malicious Prosecution. 


1. Probable cause held a question of law. McHugh v. Ridgell 212. 

2. Elements of probable cause stated. McHugh v. Ridgell .. 212 

3. Undisputed facts held to show probable cause for prosecu- 
tion for arson, as a matter of law. McHugh v. Ridgeli .. 212 

Mandamus. 

1. Mandamus will not lie to compel a ministerial officer to 
place blank spaces on the official nonpartisan judiciary 
ballot at an election to fill a vacancy in the supreme court 
occurring two days before the primary election. State v. 
MAN OT 2 eee erat -g aie bral a corden a atone alor ae lend aie ce, @ aceed 228 

2. Issuance of writ is discretionary. State v. McIlravy ..... 651 

3. The grant of writ will be reversed for clear abuse of dis- 

651 


cretion. State v. Mcliravy ...cccc cece ces cccccccccceceas 
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Mandamus—Concluded. 


4. 


Mandamus to compel award of bid on state contract denied. 
State v. Board of Commissioners ......... cece cece cen e nee 


The discretion of inferior tribunals cannot be controlled 
by mandamus. State v. Board of Commissioners seeeeee 


Master and Servant. 


1. 


12. 


13. 


14. 


Failure to obey orders for a clear track is negligence per 
se. Fitzpatrick v. Hines ..... ot adoa We cahaxar dee wsbyacestiaeucetech naveeges 
It is negligence per se to fail to observe rules requiring 
flagging of approaching trains. Fitzpatrick v. Hines .... 
A iocomotive engineer held not to assume extraordinary 
risks caused by negligence of his employer. Fitzpatrick 
Vs HANES? 2.866 i uaa ek ee ree ee OLE ee ee 
Under the federal employers’ liability act, it is only when 
the employee’s act is the sole cause of injury that the em- 
ployer is free from liability. Fitzpatrick v. Hines ..... F 
Defense of assumption of risk held properly withdrawn 
from jury. Fitzpatrick v. Hines ........c. cee eceeee Sune 
A locomotive engineer held not to assume risk of em- 
ployees of a forward train. Fitzpatrick v. Hines ........ 
Notice of appeal from award of compensation may be 
waived. Mucha v. Morris & C0. ..ccccc cece cece cece nee ce 
The owner of an automobile kept for family purposes is 
liable for his child’s negligent driving. Stevens v. Luther 


“Casual employment” defined. Bridger v. Lincoln Feed & 
PUuel: CO. sess cas esi edse ee te eae aes 34 essen eles aleienes B94 
A casual employee is not within the workmen’s compen- 
sation act. Bridger v. Lincoln Feed & Fuel Co. .......... 
One unloading coal cars at irregular intervals held to be 
a casual employee under the workmen’s compensation act. 
Bridger v. Lincoln Feed & Fuel Co. ccc ccccceccccecsccoce 
Under the workmen’s compensation act,: periodical instal- 
ments of compensation do not become due, so as to carry 
statutory penalties, until the employer’s ‘obligation is de- 
finitely settled. Osborn v. Omaha Structural Steel Oo. .. 
Hall v. Germantown State Bank ...... Sse care Grasse ous eSseae sie 
On appeal in a compensation case, findings of fact support- 
ed by evidence are conclusive. Christensen v. Protector 
Sales Co. ..-...-.seeeeeee iia aslo tela Sieca a Sie-eibw Peararksln’ ieeales 
“Regular term of office’ in the workmen’s compensation 
law defined. Rooney v. City of OMGhG ...ceccsccccsesces 
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Master and Servant—Continued. 


15. 


16. 


17. 


18. 


19. 
20. 
21. 


22. 


23. 


24, 


25. 


26. 
27. 


28. 


29. 
30. 


31. 


A policeman not being employed for “gain or profit” is not 
within the workmen’s compensation law. Rooney v. City 
Of ONG v.55 se esas keh eid Genie Weeraa Tk WEA Gd ales ie woe aie aS * 
“Gain or profit” in workmen’s compensation law held to 
Mean pecuniary gain or profit. Ray v. School District ... 


State employees not being employed for “gain .or profit” 
are not within the workmen’s compensation law. Ray v. 


School District .....-..se.e0- aibisinxe ofei's Seteeals a eine teceaaela-sts 
A school janitor is not within the workmen's compensa- 
tion law. Ray v. School District .......... eis aie yeas sSghiwe 
The taking of testimony after remand of a compensation 
case held discretionary. Venuto v. Carter Lake Clud..... 
The name on a vehicle raises a presumption of ownership. 
Weber v. Thompson-Belden & C0. ....... cc ecececeees bey 
Evidence held to sustain finding of agency. Weber v. 
Thompson-Belden & CO. ..cccccccscccccsevccuuccenees sate 


To recover for injuries caused by defendant’s automobile, 
plaintiff must show that the chauffeur was defendant’s ser- 
vant and engaged in the master’s business at time of ac- 
cident. Weber v. Thompson-Belden & Co. ..cccccoccsseee 
A newspaper company is not a manufacturing nor a me- 
chanical establishment within the statute regulating hours 
of labor for women. State v. COUNSE .... cece ences weve 
Injury by air hose held to “arise out of the employment.” 
Socha v. Cudahy Packing C0. ..... ccc cece eeeeeeeenvece 
An anticipated accident may be an element in determin- 
ing whether injury arose out of the employment. Socha 
vw. Cudahy Packing Co. ....cccccccceecrecesceeeceeeeeeee 
Ignorance of the law will not relieve from liability. Abel 
Construction Co. v. GOODMAN ..... 1 ccc e eee ee eee “eidhectsetates 
An attorney’s fee is not allowable in a compensation case. 
Abel Construction Co. V. GOOdMGN .... ccc ce cee eeccenane 
Employee held liable for full statutory “waiting time” 
penalty, where appeal was not justified. Abel Construction 
C0. Vi. GOOGMAN voc ccc cece renew enc cee nsec eneneesecscnes 
Award of compensation with statutory “waiting time” 


‘penalty upheld. Abel Construction Co. v. Goodman ...... 


Evidence held to present a controversy as to extent of 
injury. Hall v. Germantown State Bank ...... die asets Ror 
Compensation admittedly due must be tendered to avoid 
the statutory penalty. Hell v. Germantown State Bank 
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Master and Servant—Concluded. 


32. 


33. 


34. 


35. 


36. 


Uncoupling of car held proof that the coupling was defec- 


tive. Stewart v. Wabash BR. Co. ... cee ccc ccc cece eee 
Injury to switchman held within the federal employers’ 
liability act. Stewart v. Wabash R. Co. 1... cee ee cee eee 


Uncoupling of car held proximate cause of injury. Stewart 
v. Wabash R. Co. ....... Sb chea Waste Se sees es see eG eats 


Evidence as to duties of switchman and yard customs 
held admissible. Stewart v. Wabash R. Co. .....-...0000. 


In an action for wages, the burden is on the defendant to 
plead and prove other employment in mitigation of dam- 
ages. Kring v. School District 0... 0. ce ccc ec ce cece weenie 


Mechanics’ Liens. 


1. 


A husband’s contract will not sustain a mechanic’s lien on 
his wife’s land. Thomas vV. George ... ccc ecncvceeeeves 
Where a vendee of material notified the vendor that a 
contractor has agreed to take the material, the vendor by 
silence will be held to have released the vendee. Thomas 
V. GOOTGE wove ccaceecreves Se wld Mitac tee dais Oe ease eivaces 
Act of husband in ordering materials for construction of 
a house on his wife’s property held binding on wife. 
Thomas V. GEOTge ...cccceceereee Pine Wau nis Gadi exsievacatmeestaess 
A lumber dealer, who guaranteed that a contractor would 
construct a building for a specific price, held not entitled 
to a mechanic’s lien for materials in excess of such price. 
Farmers Lumber & Hay Co. v. ShAId oo. ccc cece eee eee 


Mortgages. 


1. 


Whether a deed is a sale or a mortgage depends on the in- 
tentidn of the parties. Snoke vy. Beacn .........ccecueae 
Parol evidence to show that a deed is in fact a mortgage 
must be clear and convincing. Snoke v. Beach ........... 
Where a deed is in fact given as security, the grantor is en- 
titled to redeem, and to possession. Snoke v. Beach ..... 
Evidence held to show that a deed was given as security. 
Snoke v. Beach ...... sia pePacW 8G BOWS wre NEUE Wal aneed dud SiS ia te aberee, doelere 
A mortgagee in possession must account for rents which he 
could, with diligence, have received. Hays v. Christiansen 
A mortgagee in possession held entitled to credit for neces- 
sary permanent improvements. Hays v. Christiansen .... 
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Mortgages—Concluded. 


7. A mortgagee in possession under an agreement to apply 


rents on the mortgage debt cannot renounce the trust and : 
have a receiver. Hays v. Christiansen ........62.00.08, 586 
The burden is on plaintiff in foreclosure to establish that 
payment to his agent was on the agent’s individual debt 
and not on the mortgage debt. Krause v. Cox .......... 728 
Evidence held to establish that payment to agent was on 
the mortgage debt. Krause v. Cor ........ oaterbdretaee Paewes Les 


Municipal Corporations. See Estorret, 3, 4. 


1. 


Drivers of vehicles meeting at street intersection must ex- 
ercise reasonable care. Barrett v. Alamito Dairy Co. .... 658 
The vehicle first entering a street intersection has the 
right of way. Barrett v. Alamito Dairy Co. ............ 658 


. An automobile does not have the right of way over a wag- 


on at a street intersection. Barrett v. Alamito Dairy Co. 658 


Duty of a wagon-driver meeting an automobile at a street 
intersection stated. Barrett v. Alamito Dairy Co. ........ 658 
Doctrine of the “last clear chance” held not applicable to 
a collision at a street intersection. Barrett v. Alamito 
DOTY: COw fosmsescliceiic week aden ths Ses D haa el ce fa apnea’ 658 
In absence of fraud or statutory authority, a petitioner 
for pavement cannot withdraw after approval of the peti- 
tion and letting of contract. Wilkinson v. City of Lincoln 752 


Negligence. See Street RAILWAYS. 


1. 


Negligence of a husband in driving an automobile cannot 
be imputed to his wife. Stevens v. Luther ...........08. 184 
Where injury results from driving an automobile at an 
unlawful speed, there is an inference of negligence. Ste- 
vens v. Luther ....ecceccceceeccesececes boii Sashes? der sees . 184 
Lady v. Douglass .........- Bag haste cha (eyelaceduele tially, cana swreele wee. 489 
Instruction as to effect of violation of ordinance regula- 
ing speed of automobiles held proper. Stevens v. Luther 184 
Violation of statutes fixing speed of automobiles distin- 
guished from violation of statutes enjoining affirmative 
duties. Stevens v. Luther oo. ccc ccc ccc ccc sc ce escccuecs 184 
In an action for injuries from automobile collision, evi- 
dence held not to show as a matter of law that plaintiff’s 
negligence was the proximate cause, or that it was more 
than slight in comparison with defendant’s negligence. 
Robison v. Troy LQUundry ..ccccccrcccsccccccveceecccres 267 
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Negligence—Concluded. 


6. Comparative negligence and proximate cause held ques- 
tions for the jury. Robison v. Troy Laundry .......... 267 

q. The owner of an automobile is not an insurer of a guest’s 
safety, but he is bound to use ordinary care in driving. 
BOUCT 0) OTVOS Se so esesx ge seine Migetige ts ie wie bel Ole BEe a WP SNe 9 Boe oases 381 

8. Driving a motor vehicle at a speed exceeding the limit 
provided by statute is not negligence per se. Lady v. Doug- 


LOSS Gk Gee OF I Serhan ee ee ee ae eke habs ee Tee ee 489 
9. Direction of verdict for defendant in an action for death 
held not error. Sund v. Smisek & Hrdlicka ............ 602 


10. Contributory or comparative negligence cannot properly 
be submitted, where there is no evidence that defendant 
was negligent. Sund v. Smisek & Hrdlicka ...c.sccceseee 602 


Novation. See Contracts, 2, 3. 
Parent and Child. See INFrants, 
Parties. See Conrracts, 7. 
Partnership. 


1. On the death of a partner, the partnership assets pass to 

the surviving partner. Ekberg v. Lancaster ............ 510 
2. Where a surviving partner is dissipating partnership as- 

sets, a court of equity will give relief. Ekberg v. Lancaster 519 
3. A partner’s right to compensation for his services depends 

on contract. Efner v. Reynolds .. ec cece vccecnccenenns 646 
4. A managing partner is not entitled to a salary for his 

services, unless allowed by contract. Efner v. Reynolds 646 
5. A partner who manages a newspaper is not entitled to 

compensation for his services. Efner v. Reynolds ....... 646 
6. A managing partner is not entitled to compensation for 

winding up partnership affairs. Hfner v. Reynolds ..... 646 


Payment. 


1. Payment is an affirmative defense. Omaha Alfalfa Mitl- 
ing CO. UV. HAWen oc ccsecsccnce rer eeen rene n een erseens 193 

2. Money paid under mistake of fact is recoverable. Mer- 
* chants-Mechanics First Nat. Bank v. Cavers Elevator Co. 321 


Perjury. 


One who swears falsely to an, assessment is guilty of false 
swearing, though the oath is administered by a de facto 
assessor. Brunke v. State .....cecseeeeee Ib ede vragen eeaears 343 
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Pleading. See APPEAL AND Error, 6, 7. Sates, 10, 11. 


1. A motion to strike a petition for want of verification is 
waived by filing an answer. Blodgett v. Swanson Bros. .. 191 


2. After trial on an amended petition and an amended an- 
swer, defendant cannot complain of the amendment to 
petition. Siz v. Bridgeport Irrigation District ......... 254 

3. New matter in reply to an answer is deemed denied. Saw- 
yer v. Sovereign Camp, W. 0. W. ..... 1.000. Selale due Briere 8 395 


Principal and Agent. 


1. Rule stated as to whether an act is within the scope of an 
agent’s apparent authority. Mahaffy v. Hansen Live Stock 
E Feeding C0. wives cc cece cccceseecenenes sigsiays a pee iiseese 9 
2. Whether or not an act is within the scope of an agent’s 
apparent authority is a question for the jury. Mahaffy v. 
Hansen Live Stock & Feeding C0. ...cccccc ccc cece cee cece 9 


3. A contract in excess of agent’s authority does not bind 
the principal. Omaha Alfalfa Milling Co. v. Pinkham ... 20 
4. Where an agent has rendered services before revocation 
of his authority, the principal is liable. Staats v. Mangel- 


SEN weeseeeee ete acotecas seeks iteee atte Sai Sasa ae te Leash a areca aes one ok sale 282 
5. A power not coupled with an interest may be revoked. 

Staats v. Mangelsen 2.0... ccc ccc ete ec eee e teens 282 
6. Agent held authorized to collect money due on a note. 

. Rile v. Zimmerman .occcccccccccc cece scene seat eeeeeeas 576 
7. Payment to third party held authorized by the holder of 

a note. Krause v. Cor ........ Nae bats be witha haat tas 728 


Public Lands. 


1.. Congressional grant of right of way to a railroad will be 
presumed to be necessary. EHtheredge v. Chicago, B. & Q. 
Ri 00. Sl tcciiewessesastae ti sacshe ikea Skehseeieaies 178 
2. The fact that only a portion of the right of way granted 
to a railroad is used is immaterial. Htheredge v. Chicago, 
Be GE Qe Re CO. ac eet cas og ele ein 8 as bala alee oes wale bade 778 


Quieting Title. 


Plaintiff held not chargeable with laches, in view of infancy 
and ignorance of his rights. Brooks v. Brooks .......... 285 


Railroads. See Carriers. Deeps, 7, 8. 


Evidence as to whether signals were given held insufficient 
to sustain verdict. Oliver v. Union P. R. G0. wseecceuess 248 
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Rape. See WITNESSES, 6. 


1. Testimony of prosecutrix must be corroborated. Force v. 


UEC ies receins Sie, aonca giao he bs. Gea ai ahora arse ong (aa SEL Woye ND ALY loreeSeecece 
2. Evidence held insufficient to sustain conviction. Force v. 
ELE fo aS asta acess ech ais rae soon wie G0 sie Saye seta we faves ileie hello eveiniaca a Guan Saree 


3. While, in a prosecution for rape, the state may only in- 
quire of prosecutrix whether she made complaint and when 
and to whom, the defense, in cross-examination, may in- 
quire as to the particular facts. Witty v. State ......... 

4. In a prosecution for rape on a girl under the statutory 
age of consent, the question of consent is immaterial. Witty 
D. StQte:~ S35 cete.siot Bone Geto pews areislarecayvaistnetelsic-s Sracnlat siete 

5. In 4 prosecution for rape, the prosecutrix may be corrob- 
orated by evidence of surrounding facts and circum- 
stances. Nabower Vv. State ..... cee cc cece reece cerns acees 

6. In a prosecution for rape upon a girl between the age of 
15 and 18 years, the burden in on the state to show pre- 
vious chastity. Nabower v. State 2... cc. ce ccc eens ee eeee 

7. Refusal to instruct as to consent is error where complain- 
ant’s character has been attacked. Nabower v. State .... 

8. Where the reputation of the prosecutrix for chasitity is 
assailed, the state may introduce evidence to refute it. 
Nabower V. State ooo ccccccccccccccccveccccenscssrcncecs 

9. The accused’s previous coition with prosecutrix cannot be 
shown to prove her unchastity. Nabower v. State asd aye.aa 


Records. See ConstTITUTIONAL LAW, 3-6. REMAINDERS. 
Religious Meetings. 


1. A member of a church may, with good motives, interrupt 
a minister during a sermon to cerrect an utterance at vari- 


ance with church tenets. Gaddis v. State .............. 

2. Conviction for disturbing a religious meeting held not sus- 

tained by the evidence. Gaddis v. State ........... shakes 
Remainders. 


Proceedings under the Torrens act adjudicating the rights 


of contingent remaindermen held conclusive on unborn re- 
maindermen. Drake UV. Frazer wo... ce ccc cece ewes 


Sales. 


1. A. consignee who is agent of the consignor for sale of goods 
may become the principal debtor after sale. Maurer v. 
Featherstone ...ccccacvevaee Shatia lavas] 6, oSiss esate 8 eters: see a we 
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Sales—Concluded. 


2. 


10. 


11, 


12. 


13. 


14. 


15. 


A letter toa firm proposing to furnish material for a build- 
ing, in case the firm should be the successful bidders there- 
for, when accepted after award of the contract to the firm, 
constitutes a valid contract. Reynolds & Maginn v. Oma- 
ha General Iron Works .....ccceceeecene a eiteie aca one eLavene a ela 


Evidence held to establish oral acceptance of proposition 
to furnish building material. Reynolds € Maginn v. Oma- 
ha General Iron Works ....-. si gesa: eee Peewee wa wes debe ow ws 


, 


Claims for automobile repairs under a warranty require 
clear proof. Mills v. Maxwell Motor Sales Corporation .. 


Evidence held not to sustain judgment for plaintiff on 
seller’s warranty of automobiles. Mills v. Maxwell Motor 
Sales Corporation ...cersccccccccvccceccseeecetererecece 


Transaction held to be a sale. Fulton Motor Truck Co. v. 
Gordon Fire-Proof Warehouse & Van CO. ... cer eeececenves 


Contract to pay the best price obtainable held to be indefi- 
nite and unenforceable. Schreiner v. Shanahan ......... 


Failure to give notice of breach of warranty as provided 
by contract is no defense, where the seller undertakes to 
remedy the defects. Ditto v. International Harvester Co. 


Provision in contract that rentention of a machine would 
operate as a waiver of defects, held waived by conduct of 
seller. Ditto v. International Harvester Co. .........000. 
A buyer must plead that a test of seed to determine its 
vitality was practicable, customary, or contemplated. Corry 
VM. Waldron Seed CO. .ccccscrecccrcetecrcsceesresncscves 
An answer admitting receipt of seed and alleging that it 
was inferior to contract requirement, but which fails to 
plead that a test was practicable, customary, or contem- 
plated, held not to state a defense. Corry v. Waldron Seed 
(0, ar 
Acceptance of seed will not be presumed from mere fact 
of delivery, and before test, where buyer has the right to 
test it. Corry v. Waldron Seed Co. 1.1... cece cece en eens 
An order for goods may be rescinded for false representa- 
tions. National Novelty Import Co. v. Reed .........4..- 
A clerk of an auction sale does not warrant title of prop- 
erty sold. Corn Land Farms Co. v. Barcus ...--... sees 
The clerk of an auction sale held not liable to purchaser 
of stolen property, when the purchaser knew who offered 
the property for sale. Corn Land Farms Co. v. Barcus .. 
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Bchools 
Ll 


and School Districts. < 


Consolidated school act (Laws 1919, ch. 243) held constt- 


tutional, State v. Com .... cece cece eee e wee e eae 15 
Participation of patrons held not to void action of school 
board in expulsion of pupil. Smith v. Johnson ......... 61 


Suit to enjoin removal of scliool property cannot be main- 
tained by one who is not a resident, elector, and taxpayer 
of the district. Stewart v. Consolidated School District .. 685 


Specific Performance.. 


1, 


States. 


1. 


Statute 
1. 


To establish an oral agreement for adoption requires clear 
evidence and proof of performance. Cain v. Dowling .... 741 
A parol contract is enforceable if one party has perform- 
ed. Davis v. MUTDRY 0... cece cece eee eee cette eee eeae 839 
Specific performance is discretionary. Davis v. Murphy 839 


Evidence held to establish oral contract of decedent to 
convey land in consideration of support. Davis v. Murphy 839 


The board of commissioners of state institutions in award- 
ing contracts exercises discretionary judicial power. State 
v. Board of CoMmMisstoners 2... cece cece cece e sen ceneenes 570 
In determining responsibility of bidders on contracts, the 
board of commissioners must act on evidence sufficient to 
show a reasonable basis for its decision. State v. Board 


Of CommMissioners .... cece ccc c cece eect ee teen ee eeees 570 
The term “lowest responsible bidder” defined. State v. 
Board of Commissioners cecccccccrecccceccsteveeceeece .» 570 
of Frauds. 


Oral acceptance of a written offer to sell goods held suffi- 
cient to satisfy the statute. Reynolds & Maginn v. Omaha 


General Tron WoOrkS ...cccccccccccesvacccucenes Saris aie + 361 
Written offer held a sufficient memorandum. Reynolds ¢ 
Maginn v. Omaha General Iron Works .........c00ceeee 361 


Sale of corporate stock under an oral contract to repur- 
chase held not within the statute. Griffin v. Bankers Realty 
Investment Co. ........ ated dear tt adores obeed aay eee eee 419 
An oral promise by an officer of a corporation to repur- 
chase stock held not within the statute. Griffin v. Bankers 
Realty Investment Co. ...cc cece ccc c sce cn cers ec ecccn ence 419 
The statute cas only be invoked to avoid an oral contract 
by one free from deceit. Griffin v. Bankers Realty Invest- 
ment CO. w.ccccesssveree Sealepnadevaceiecattialed -¢ Re ee OTe 419 
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Statute of Frauds—Concluded. 


6. A person inducing an oral modification of a contract with- 
in the statute cannot assert that such modification is in- 
valid. Hecht v. Marsh ...ccecsaccecceceeres eS asicirn, lod 502 


Statutes. 


1. To overcome the presumption of regularity afforded by the 
enrolled bill as to matters not required to be journalized, 
the journal must clearly disclose the irregularity in its 
passage. State Vv. Cow ...cscccccceccsseccececcssces wee 15 

2. An enrolled bill is prima facie evidence of compliance with 
constitutional requirements in its passage not expressly 


required to be shown on the journal. State v. Cow ...... 75 
3. A new bill germane to the original may be substituted by 
amendment. State v. Cow ........ sieeve Melon hee te eels 15 


4. A bill substituted for one read the first and second time 
need not be placed on first and second reading. State »v. 


COR: caste ctiovnccdn eo 86 Me SES 6G ENTER Ge Ra ae Des eee 75 
5. Consolidated school act held not invalid, as not printed be- 

fore final passage. State v. COM ...... cece eee c cee eee enes 75 
6. Consolidated school act held not violative of sec. 11, art. 

III, Const., relating to amendments. State v. Cor ....... 15 


7. Provision in consolidated school act providing an appro- 
priation held invalid. State v. Com ....cccececceseceesee 75 


Street Railways. 


Violation of ordinance or statute regulating speed of automo- 
bile or street car is ground for inferring negligence, to 
be submitted to the jury as evidence of negligence, with 
other evidence. Dorrance v. Omaha & C. B. Street R. Co. 196 


Taxation. 


1. The review of county assessments is limited to questions 
presented to the county board of equalization. Reichen- 
bach Land & Loan Co. v. Butler County ... ........00.. 2209 


2. Possession for five years under treasurer’s deed under 
scavenger act bars action to recover the land. Mills vy. 
BUNGY 15 descccchs fi ce rhae Bo Se as Lee Ss ie ee ES aaa 470 


3. Publication of notice of application for a tax deed is not 
required, unless there is no person in actual occupancy of 
the premises, and, also, the person in whose name the 
record title appears cannot, upon diligent inquiry, be found 
in the country. Sanford v. Scott ......... eee eeneeee es AID 
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Taxation—Concluded. 


4. 
5. 


10. 


11. 


12. 


A tax deed need not be witnessed. Sanford v. Scott .... 


There is no merger of a tax title with a quitclaim title 
where the possessor of both titles did not so intend. San- 
ford v. Scott ....ceccceeeee Geeahiven er Sra Beers ales ore 0 sibs ele 


The revenue laws require assessment of personal property 
with reference to ownership as of April 1. Seward County 


Vs TONES 0d S50 50 weal. cleicia wig sje.d Bicete Welw s Sissi beg dle to reie sie 05a eiaiie ee 


A cause of action in tort is not a right in “property” with- 
in the revenue laws. Seward County v. Jones ......0... 


Final judgment in an action in tort rendered April 3, 1916, 
held not taxable in that year. Seward County v. Jones .. 


Elements to be considered in determining the value of a 
bridge for taxation stated. Sioux City Bridge Co. v. Da- 
Kota County ....cccceccecsevcceceees Sav eiaieleisierdte megdeaibe we 


The findings of a board of equalization will not be disturb- 
ed unless manifestly wrong. Sioux City Bridge Co. v. 
Dakota County ccccccscccccccccccccvcecs sve teauereverld Gysre, ds 


To secure equal taxation, property assessed to low should 
be raised. Sioux City Bridge Co. v. Dakota County ...... 


Evidence held to sustain assessment of bridge. Sioux 
City Bridge Co. v. Dakota County ..cccccccaccccececccens 


Telegraphs and Telephones. 


1. 


The statute requiring physical connections between tele- 
phone companies’ lines applies only to trunk and toll lines. 
Blackledge v. Farmers Independent Telephone Co. Sates 


The railway commission’s power to control telephone com- 
panies defined. Blackledge v. Farmers Independent Tele- 
PRONE O02 hiavecsacivaeed sia cceee tects Joetesectaseusend 


In erdering physical connections of telephone systems, the 
railway commission must protect the rights of the respec- 
tive companies. Blackledge v. Farmers Independent Tele- 
phone C0. .......006- S Sajal ararehie Gibaceetese CES RE RT ere 


An order of the railway ‘commission requiring physical 
connection of two telephone systems held not due process 
of law. Blackledge v. Farmers Independent Telephone Co. 


Power of court over railway commission’s orders requiring 


exchange of service between telephone companies defined. 
Blackledge v. Farmers Independent Telephone Co. ...... 
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10. 


Trusts. 
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See APPEAL AND HRRor. Corporations, 10. Criminat Law. 


Direction of view of locality rests in the discretion of the 
court, notwithstanding consent of the parties. Robison v. 
Troy Laundry ...sesseceee TER ET COCR aCe ee 


View of premises may be denied .where not necessary, or 
where it is not shown that no material change has occurred. 
Robison v. Troy LAUNdry — viccccvcccacccncsccccevcevas 


It is not error to omit to give a specific instruction, in ab- 
sence of request and tender of proper instruction. Robison 
v. Troy Laundry ......... Sirs atiatetutteeteta es Sosaieitecoreet  ataans 


An instruction that jurors, in passing on credibility of 
witnesses, need not lay aside knowledge derived from com- 
mon experience, held not improper. Nye-Schneider-Fowler 
Co v. Chicago & N. W. R. CO... ccc ccc ee eens 


An instruction as to burden of proof held erroneous, but 


not reversible error in view of other instructions. Nye- 
Schneider-Fowler Co. v. Chicago d N. W. R. Co. ......... 
Instructions are to be considered together. Brailey v. 
Omaha & C. B. Street R. CO. cc. ce cece cece cece ee eee 
In an action for death, instructions heid not in conflict. 
Smoke v. Carter ......ceeeeeaee s.aeustiege oe othe BE bee vies 
Instructions held sufficient, though a single paragraph was 
inaccurate. . Rubs vV. RUNS 2.0... cee eee eect en eee 
Failure to instruct on plaintifi’s theory of the case is not 
error in absence of tender of instruction. Prairie Life Ins. 
Co. v. Heptonstall ..... cc ccc ec ee ene Lido hieie ee Calero 
Failure to call presiding judge, momentarily absent, to ob- 
ject to misconduct of counsel is a waiver of the misconduct. 
Prairie Life Ins. Co. v. Heptonstall ....cccc cece cece eens 


Evidence held insufficient to establish a parol trust. Dittber- 


ner v. Teske ....0.0% idigGecela or awa Sy ege eee siya hy avbyare eis a 6 ah saints 


Vendor and Purchaser. 


1. 


Where land is described in gross, the purchaser is not en- 
titled to abatement in price for deficienry, in absence of 
fraud. In re Estate of Robinson ..............eceeeeeee 
Evidence held to sustain decree that a certain tract of 
land was included in an agreement to convey. Creighton 
Gas, Electric Light & Power Co. v. Jamison ............. 
Evidence held to sustain verdict for vendee, whose ven- 
dor failed to perform. Ridgeway v. Eastern Colorado De- 
velopment CO. ..ccecreccaceees sig. ais fate Wo8 vcala. Bra es Rbics CS aCkah ae 
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Vendor 


4, 


and Purchaser—Concluded. 


The measure of damages for the vendee’s failure to per- 
form is loss of profits. Ridgeway v. Eastern Colorado De- 
VELOPMENE. CO. skein bb ous Coden s Bb oes Rests a weeny le caiees 288 


Expenses of resale are not proper elements of damage for 


‘ yendor’s breach of contract. . Ridgeway v. Eastern Colo- 


Venue. 


Waters. 
1. 


TadoO Development CO. wisccccccsccsacceccccsrveeccasucs 288 
Equity will not permit a vendee to retain rents, and not 
pay interest on the unpaid purchase price, in absence of 
tender of the price. McCleneghan v. Powell ........+... . 806 


A vendee recovering judgment for rent is liable for inter- 
est on unpaid purchase price, in absence of tender of the 
price. McCleneghan v. Powell .......cc eevee cece eee eens 306 


An erroneous recital of value of land in an executory 
contract will not invalidate it, where the valuation intend- 
ed is disclosed by othér provisions of the contract. Hecht 
Vi SMALE: aso 0% BRIO 8 Wel ee aA aE EVES OSHS eater iek 502 
Vendor held not entitled to avoid an executory land con- 
tract because of an erroneous recital of valuation. Hecht 
Ds MOPS lath oie ob een Fae ows errr sivas entceete Senet 502 


A suit against a city to contest a water bond election and 
to enjoin issuance of bonds must be brought in the county 
where the election is held. Russell v, City of Indianola .. 207 


A cause of action for neglect of county attorney to file in- 
formation held to arise in county where district court is 
held. Hanrison v. Cheney ...cccccceccccccccccecececcrees 821 


Statutory notice i irrigation district for failure to de- 
liver water held given in time. Siz v. Bridgeport Irriga- 
CON DASHTICE: iota iis Secs Reeds EEG Ue oe Rae eel tea aed 254 
Evidence held to sustain verdict for failure to supply water. 
Six v. Bridgeport Irrigation District .............0. cease 254 
The department of public works is invested with reason- 
able discretion. In re Application of Babson ............. 317 
The department of public works, under abnormal con- 
ditions, has discretion to extend the time within which the 
work of diverting water for power purposes may be com- 
pleted. In re Application of Babson ................... 317 
The findings and orders of the department of public works 
will not be disturbed, in absence of abuse of discretion. 
In re Application of BaDsSON ..csicsescccccscccceseccscee SLT 
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Waters—Concluded. 


6. 


Wills. 


13. 


14. 


A. landowner on an unnavigable stream owns to the thread 
of the stream, including islands. Haney v. Hewitt ....... 


Testator’s intent controls in construing a will. Stone v. 
BENG sos bieace guncdiale teen Mpa wees e.g o ents OR ales Saws earetegea 
A legatee by claiming under the will submits to the testa- 
tor’s intent. Stone v. Stine .............. oats boa seiettere & : 
Where a testator treats life insurance payable to his heirs 
as part of his estate, legatees claiming under the will must 
so regard it. Stone v. Stine ...... ce cece ee cece eee eeee ° 
Testimony of experts that a will is a forgery may overturn 
testimony of subscribing witnesses. In re Estate of O’Oon- 
NOP a Rrdva etre ele he ease te meade? wat bs Eee ed sae ioe es 
Testimony of subscribing witnesses that a will was execut- 
ed may be overthrown by other testimony. In re Estate of 
OC ONNOT 6 ene LAG Sobiin See Hk we WS SE UE oe See PRs 
Where substantial contradictory evidence has been adduc- 
ed, there is no presumption that subscribing witnesses to 
a will testified truthfully. In re Estate of O'Connor ..... 
Where there is credible proof that a will is a forgery, 
there is no presumption that subscribing witnesses testi- 
fied truthfully merely because they were not directly im- 
peached. In re Estate of O'Connor ....-..c ce cee eee anes 
Where circumstances show that subscribing witnesses testi- 
fied falsely, a will may be rejected without proof of reputa- 


746 


33 


33 


33 


88 


88 


88 


88 


tion. In re Estate of O'Connor ..... csc e reece. neaaeameaars * 88 


Evidence held to show that will was a forgery. In re Es- 
tate Of O'CONNOT 2... cece ccc cee cee ete tent e ene 
In a suit to set aside probate of a will, plaintiffs must 
show diligence and want of neglect. Scudder v. Evans 
Where, in a suit to set aside probate, no fraud is shown, 
probate will not be set aside. Seudder v. Evans ........ 
Parties opposed to probate of a will must assume that pro- 
ponent will produce evidence that it was legally executed. 
TEL 1 Coy ie as O17 ee SSO Sa EE 
Power to sell real estate construed to be an equitable con- 
version of the realty into money at the testator’s death. 
Stalder v. Stalder .......... S Giblelebers disiatotie 09% sseeeestesriivends 
Where a will directs the realty to be converted into money, 
a beneficiary given a share as a remainderman takes no 
interest in the realty. Stalder v. Stalder ......cccceeaee 


367 


367 
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Wills—Concluded. 
15. The testator’s intent, as ascertained from the entire will, 
must govern. Pickens v, Pickens ...........cce cc eeceee 498 
16. Bequests to widow of ‘“‘whole income’ construed to include 
interest on children’s notes to the estate. Pickens v. Pick- 
OMG Ls. 5 Saoals vias Sis a Seta slo Visio Sa Sie sd ieee Rano ee eeweees 498 
17. A lapsed legacy or devise goes to residuaries. Marble v. 
City of Tecumseh ........ Sggudidyeee wild are ateee Rie gaceS mes maretle 594 
18. An unequal distribution of property among children raises 
no presumption of undue influence. In re estate of Stuckey 641 
19. To invalidate a will, undue influence must destroy the 
testator’s free agency. In re Estate of Stuckey ......... 641 
20. In a suit to set aside probate, evidence held insufficient to 
show undue influence, or concealment and fraud. In re 
Eistate Of Morvan 2. c.ccccc ccc s ccc cece ncn sec cosas tceceses 688 
21. Plaintiffs in suit to set aside probate held guilty of laches. 
In re Estate Of Moran ....cce ccc cccccnccccccecsceeeees 688 


' 


Witnesses. See Evivence. 


1. 


Under sec. 7894, Rev. St. 1913, a person is not incompetent 
to testify to independent acts performed for one since de- 


ceased. Larson v. Swingley .......cc cece ecw eee eeeeeeane 116 
A person filing a disclaimer is a competent witness as 
against decedent’s representative. Brooks v. Brooks ..... 235 


A witness may be fully cross-examined in rebuttal of in- 
ferences of fact arising from his direct examination. Lar- 
SO 0. FLOPOR 28 hoch ee eso lea bien: 8 Glee eed ha are Bese 4 ae 257 
A litigant is bound by statements in cross-examination at 
variance with his direct examination. McCleneghan v. 
POWELL 6 Siew tecaee Aen teve.cecoca i ah ecg Wks ee eS Boacatiave "Gy 4 aie, otal Seah wre rol bed 306 
Communications: to prosecuting officer by complaining wit- 
ness denying defendant’s guilt held not privileged in a. 
criminal proceeding. Centoamore v. State .............. 452 
In a prosecution for rape, statments of prosecuting wit- 
ness to county attorney denying guilt of accused may be 
shown. Centoamore v. State ....ccccccccccceccccecceces 452 


